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Title  3 —  Proclamation  6874  of  March  27,  1996 

The  President  Death  of  Edmund  Sixtus  Muskie 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  a  mark  of  respect  for  the  memory  of  Edmund  Sixtus  Muskie,  one  of 
our  Nation’s  foremost  public  servants,  I  hereby  order,  by  the  authority  vested 
in  me  as  President  of  the  United  States  of  America  by  section  175  of 
title  36  of  the  United  States  Code,  that  the  flag  of  the  United  States  shall 
be  flown  at  half-staff  upon  all  public  buildings  and  grounds,  at  all  military 
posts  and  naval  stations,  and  on  all  naval  vessels  of  the  Federal  Government 
in  the  District  of  Columbia  and  throughout  the  United  States  and  its  Terri¬ 
tories  and  possessions  on  Saturday,  March  30,  1996.  I  also  direct  that  the 
flag  shall  be  flown  at  half-staff  on  that  day  at  all  United  States  embassies, 
legations,  consular  offices,  and  other  facilities  abroad,  including  all  military 
facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


[FR  Doc.  96-8031 
Filed  3-29-96;  8:45  am] 
Billing  code  3195-01-P 
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Presidential  Documents 


Presidential  Determination  No.  96-19  of  March  19,  1996 

Determination  Pursuant  to  Section  523  of  the  Foreign  Oper¬ 
ations,  Export  Financing,  and  Related  Programs  Appropria¬ 
tions  Act,  1996  (Public  Law  104-107) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  523  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1996  (Public  Law  104-107),  I  hereby 
certify  that  withholding  form  international  Hnancial  institutions  and  other 
international  organizations  and  programs  funds  appropriated  or  otherwise 
made  available  pursuant  to  that  Act  is  contrary  to  the  national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  March  19,  1996. 

[FR  Doc.  96-8020 
Filed  3-29-96;  8:45  am] 

Billing  code  4710-10-M 
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Federal  Register 
Vol.  61.  No.  63 
Monday,  April  1,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docun^ents  having  general 
applicability  and  legal  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  96-015-1] 

Brucellosis;  Approved  Brucella 
Vaccines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  to  remove  the 
requirement  that  8m  approved  brucella 
vaccine  be,  among  other  things,  a 
Brucella  abortus  Strain  19  product.  This 
change  allows  for  the  use  of  vaccines 
that  have  been  developed  using  strains 
of  Brucella  other  than  Brucella  abortus 
Strain  19.  Specifically,  this  action 
allows  the  RB51  brucella  vaccine,  which 
was  licensed  for  use  in  cattle  by  the  U.S. 
Department  of  Agriculture  in  Februtuy 
1996,  to  be  used  in  the  cooperative 
State/Federal  brucellosis  eradication 
program. 

DATES:  Interim  rule  effective  March  26, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
31, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-015-1,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-015-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Sur\'eillance  Staff,  VS,  APHIS,  4700 
River  Road  Unit  36,  Riverdale,  MD 
20737-1228,  (301)  734-7708;  E-mail: 
mgilsdorf@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella.  In  its 
piincipal  animal  hosts,  brucellosis  is 
characterized  by  abortion  and  impaired 
fertility. 

The  brucellosis  regulations  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella  abortus 
infection  present  and  the  general 
effectiveness  of  the  brucellosis  control 
and  eradication  program  conducted  in 
the  State  or  area.  The  classifications  are 
Class  Free,  Class  A,  Class  B,  and  Class 
C;  States  or  areas  that  do  not  meet  the 
minimum  standards  for  Class  C  may  be 
placed  imder  Federal  quarantine. 

Through  a  cooperative  State  and 
Federal  effort,  the  United  States  is  now 
approaching  total  eradication  of  the 
field  strain  Brucella  abortus  in  domestic 
cattle  and  bison  herds.  As  of  February 
29, 1996,  there  were  only  50  known 
affected  cattle  and  bison  herds,  and  the 
U.S.  Department  of  Agricultmre  (USDA) 
had  declared  34  States,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands  free  of  the 
disease. 

One  element  of  the  cooperative  State/ 
Federal  brucellosis  eradication  effort  is 
the  use  of  approved  Brucella  vaccines 
on  female  cattle  and  female  bison  to 
protect  those  animals  against  the 
disease.  The  current  definition  of 
approved  Brucella  vaccine  in  §  78.1  of 
the  regulations  specifies  that  such  a 
vaccine  must  be  a  Brucella  abortus 
Strain  19  product  approved  by,  and 
produced  xmder  license  of,  the  USDA 
for  injection  into  cattle  and  bison  to 
enhance  their  resistance  to  brucellosis. 
When  that  definition  was  written. 
Brucella  abortus  Strain  19  was  the  only 
strain  of  Brucella  being  used  to  produce 
Brucella  Vaccine  for  cattle  and  bison. 
More  recently,  however,  research 
conducted  by  the  USDA  and  other 
pubhc  and  private  entities  has  yielded 


promising  results  with  vaccines  that  are 
being  developed  using  strains  of 
Brucella  other  than  Brucella  abortus 
Strain  19.  In  February  1996,  the  USDA 
licensed  one  of  those  new  vaccines, 
designated  RB51,  for  use  in  cattle;  its 
licensing  for  use  in  bison  is  expected  in 
the  near  future,  pending  completion  of 
ongoing  tests. 

Although  RB51  has  been  licensed  and 
approved  for  use  in  cattle,  the  reference 
to  Brucella  abortus  Strain  19  products 
prevents  RB51,  and  any  vaccines 
developed  in  the  future  from  strains  of 
Brucella  other  than  Brucella  abortus 
Strain  19,  firom  meeting  the  definition  of 
approved  Brucella  vaccine.  Therefore, 
in  order  to  eliminate  that  obstacle,  we 
have  removed  the  reference  to  Brucella 
abortus  Strain  19  fi'om  the  definition  of 
approved  Brucella  vaccine;  the 
regulations  now  require  that  the  vaccine 
be  a  Brucella  product  without 
specifying  a  particular  strain. 
Addition^y,  the  definition  states  that 
an  approved  Brucella  vaccine  miist  be 
approved  and  licensed  for  injection  into 
cattle  and  bison;  as  noted  in  the 
previous  paragraph,  RB51  has  been 
licensed  and  approved  for  use  in  cattle 
before  being  licensed  and  approved  for 
bison.  To  allow  for  the  imm^ate  use 
of  RB51  in  cattle,  we  are  further 
amending  the  definition  of  approved 
Brucella  vaccine  to  allow  the  licensing 
^nd  approval  to  apply  to  a  vaccine’s 
injection  into  “cattle  or  bison,”  rather 
than  the  more  restrictive  “cattle  and 
bison.”  Neither  of  these  changes  affects 
any  currently  ficensed  and  approved 
Brucella  vaccines,  and  the  regulations 
still  require  that  any  approved  Brucella 
vaccine  must  meet  the  USDA’s  approval 
and  licensing  requirements. 

Brucella  abortus  Strain  19  Brucella 
vaccines  cause  vaccinated  animals  to 
produce  antibodies  that  are 
indistinguishable  on  standard 
diagnostic  tests  fi'om  the  antibodies 
produced  by  animals  infected  with 
bruceltbsis.  However,  the  RB51  vaccine, 
and  other  vaccines  produced  fiom 
strains  of  Brucella  other  than  Brucella 
abortus  Strain  19  that  may  attain 
approved  Brucella  vaccine  status  in  the 
futine,  do  not  produce  those  interfering 
antibody  titers.  Because  of  this 
difference,  we  have  amended  the 
definition  of  official  test  in  several 
places  to  distinguish  between  cattle  and 
bison  vaccinated  with  a  Brucella 
abortus  Strain  19  Brucella  vaccine  and 
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cattle  and  bison  vaccinated  vnth 
approved  Brucella  vaccines  produced 
from  strains  of  Brucella  other  than 
Brucella  abortus  Strain  19.  Specifically, 
in  the  definition  of  official  test  we  have 
amended  the  paragraphs  regarding  the 
standard  tube  test  or  standi  plate  test 
(paragraph  (a)(2)),  the  manual 
complement-fixation  test  (paragraph 
(a)(3)),  the  technicon  automated 
complement-fixation  test  (paragraph 
(a)(4)),  and  the  rivanol  test  (paragraph 
(a)(5))  by  fisting  the  agglutination 
reactions  for  classifying  official 
vaccinates  that  have  been  vaccinated 
with  approved  Brucella  vaccines 
produced  from  strains  of  Brucella  other 
than  Brucella  abortus  Strain  19.  The 
agglutination  reactions  we  have  added 
are,  for  each  test,  the  same  as  those 
fisted  for  cattle  and  bison  that  are  not 
official  vaccinates,  since  approved 
Brucella  vaccines  produced  from  strains 
of  Brucella  other  than  Brucella  abortus 
Strain  19  will  not  cause  vaccinated 
cattle  or  bison  to  produce  antibody 
titers.  The  existing  agglutination 
reactions  fisted  for  official  vaccinates 
have  not  been  changed,  but  the 
regulations  now  specify  that  those 
reactions  are  for  official  vaccinates  that 
have  been  vaccinated  with  a  Brucella 
abortus  Strain  19  approved  Brucella 
vaccine. 

To  clear  the  way  for  the  immediate 
use  of  RB51,  we  are  also  amending  two 
other  definitions,  i.e.,  those  for  official 
adult  vaccinate  and  official  calfhood 
vaccinate.  Each  of  those  definitions 
contains  a  reference  to  a  specific  dosage 
of  vaccine  to  be  used  in  vaccinating 
female  cattle  and  female  bison; 
however,  those  dosages  are  appropriate 
for  Brucella  abortus  Strain  19  vaccines 
only.  Therefore,  we  are  amending  those 
definitions  to  specify  that  the  dosage 
indicated  is  for  Brucella  abortus  Strain 
19  vaccines  only,  and  that  the  dosage  for 
other  vaccines  will  be  the  dosage 
indicated  on  the  vaccine’s  label 
instructions. 

In  a  final  rule  published  in  the 
Federal  Register  on  September  12, 1986 
(51  FR  32574-32600,  Docket  No.  85- 
132),  the  specified  dosages  of  Brucella 
vaccine  for  cattle  and  bison  adults  and 
calves  were  changed.  To  accommodate 
the  owners  of  cattle  and  bison  that  had 
been  vaccinated  using  the  old  dosage, 
the  definitions  for  official  adult 
vaccinate  and  official  calfhood 
vaccinate  provided  that  cattle  or  bison 
vaccinated  prior  to  December  31, 1984, 
using  the  old  dosage  would  still  be 
considered  to  be  official  adult  or 
calfhood  vaccinates.  It  is  unlikely  that 
any  cattle  or  bison  herds  in  the  United 
States  contain  cattle  or  bison  vaccinated 
with  the  old  dosage  over  11  years  ago. 


so  we  have  removed  that  provision  from 
the  definitions  for  official  adult 
vaccinate  and  official  calfhood 
vaccinate. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
This  rule  allows  the  U.S.  cattle  industry 
to  use  the  RB51  brucella  vaccine,  which 
was  licensed  by  the  USDA  for  use  in 
February  1996,  to  vaccinate  the  spring 
crop  of  calves  before  the  calves  are 
turned  out  on  summer  pastures,  which 
is  especially  important  in  high-risk 
areas  where  the  calves  may  be  exposed 
to  infected  animals.  The  U.S.  cattle 
industry  and  Federal  and  State  animal 
health  agencies  will  benefit 
economically  from  using  the  new 
vaccine  because  the  RB51  vaccine  does 
not  cause  vaccinated  animals  to  produce 
interfering  antibody  titers  on  diagnostic 
tests,  so  the  need  for  traceback 
investigations  will  be  significantly 
reduced. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Currently  available  Brucella  abortus 
Strain  19  brucella  vaccines  cause 
vaccinated  animals  to  produce 
antibodies  that  are  indistinguishable  on 
standard  diagnostic  tests  from  the 
antibodies  produced  by  animals 
infected  with  brucellosis.  Because  of 
this.  State  or  Federal  animal  health 
personnel  must  trace  those  animals  to 
their  herds  of  origin  to  investigate 
whether  or  not  the  herd  is  actually 
affected  with  brucellosis.  This  rule 
allows  for  the  use  of  a  new  brucella 
vaccine  that  will  not  cause  vaccinated 
cattle  to  produce  those  interfering 
antibody  titers.  This  will  save  the  cattle 
industry  and  Federal  and  State  animal 


health  authorities  the  expense  of  tracing 
animals  with  vaccination  titers.  This 
rule,  therefore,  is  expected  to  have  a 
favorable  economic  impact.  The  need  to 
make  this  rule  effective  in  time  for  U.S. 
cattle  raisers  to  use  RB51  to  vaccinate 
the  spring  crop  of  calves  before  the 
calves  are  turned  out  for  summer 
pasture  makes  timely  compliance  with 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
impracticable.  The  final  rule  for  this 
action  mil  include  an  analysis  of  the 
economic  impact  of  this  rule  on  small 
entities  and  will  address  any  comments 
we  receive  on  the  economic  impact  of 
the  rule  on  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  to  read  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g, 

115, 117, 120, 121, 123-128, 134b,  and  134f; 

7  CFR  2.22,  2.80,  and  371.2(d). 

2.  Section  78.1  is  amended  as  follows: 

a.  By  revising  the  definition  of 
Approved  brucella  vaccine  to  read  as  set 
forth  below. 

b.  In  the  definition  of  official  adult 
vaccinate,  by  revising  paragraph  (a)  to 
read  as  set  forth  below. 


14239 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


c.  In  the  definition  of  official  calfhood 
vaccinate,  by  revising  paragraph  (a)  to 
read  as  set  forth  below. 

d.  By  amending  the  definition  of 
official  test  as  follows: 

i.  In  paragraph  (a)(2),  by  revising  the 
heading  for  the  first  table  to  read  “SPT 
OR  STT  CLASSIFICATION-OFFICIAL 
VACCINATES  VACQNATED  WITH  A 
Brucella  abortus  STRAIN  19 
APPROVED  BRUCELLA  VACCINE”  and 
by  adding  a  new  table  immediately 
following  the  first  table  to  read  as  set 
forth  below. 

ii.  In  paragraph  (a)(3),  the* 
introductory  text  of  paragraph  (a)(3)(ii) 
is  amended  by  adding  the  words 
“vaccinated  with  a  Brucella  abortus 
Strain  19  approved  brucella  vaccine” 
after  the  word  “vaccinates”,  and  a  new 
paragraph  (a)(3)(iii)  is  added  to  read  as 
set  forth  below. 

iii.  In  paragraph  (a)(4),  the 
introductory  text  of  paragraph  (a)(4)(ii) 
is  amended  by  adding  the  words 
“vaccinated  with  a  Brucella  abortus 
Strain  19  approved  brucella  vaccine” 
after  the  word  “vaccinates”,  and  a  new 
paragraph  (a)(4)(iii)  is  added  to  read  as 
set  forth  below. 

iv.  The  introductory  text  of  paragraph 
(a)(5)(ii)  is  amended  by  removing  ^e 
words  “and  official  calfhood 
vaccinates”  and  adding  the  words  “with 
a  Brucella  abortus  Strain  19  approved 
brucella  vaccine  and  official  calfhood 
vaccinates  vaccinated  with  a  Brucella 
abortus  Strain  19  approved  brucella 
vaccine”  in  their  place. 

V.  The  introductory  text  of  paragraph 
(a)(5)(iii)  is  amended  by  adding  the 
words  “with  a  Brucella  abortus  Strain 
19  approved  brucella  vaccine” 
immediately  after  the  word 
“vaccination”. 

vi.  A  new  paragraph  (a)(5)(iv)  is 
added  to  read  as  set  forth  below. 

§78.1  Definitions. 

***** 

Approved  brucella  vaccine.  A 
Brucella  product  approved  by  and 
produced  under  license  of  the  United 
States  Department  of  Agriculture  for 
injection  into  cattle  or  bison  to  enhance 
their  resistance  to  brucellosis. 
***** 

Official  adult  vaccinate,  (a)  Female 
cattle  or  female  bison  older  than  the 
specified  ages  defined  for  official 
calfhood  vaccinate  and  vaccinated  by  an 
APHIS  representative.  State 
representative,  or  accredited 
veterinarian  with  a  reduced  dose 
approved  brucella  vaccine,  diluted  so  as 
to  contain  at  least  300  million  and  not 
more  than  1  billion  live  cells  per  2  mL 
dose  of  Brucella  abortus  Strain  19 
vaccine  or  at  the  dosage  indicated  on 


the  label  instructions  for  other  approved 
brucella  vaccines,  as  part  of  a  whole 
herd  vaticination  plan  authorized  jointly 
by  the  State  animal  health  official  and 
the  Veterinarian  in  Charge;  and 
***** 

Official  calfhood  vaccinate,  (a) 

Female  cattle  or  female  bison  vac<^ated 
while  from  4  through  12  months  o^ge 
by  an  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  with  a  reduced  dose 
approved  brucella  vaccine  containing  at 
least  2.7  billion  and  not  more  than  10 
billion  live  cells  per  2  mL  dose  of 
Brucella  abortus  Strain  19  vaccine  or  at 
the  dosage  indicated  on  the  label 
instructions  for  other  approved  brucella 
vaccines;  and 
***** 

Official  test. 

(a)  *  *  * 

(2)*  *  * 

Official  Vaccinates  Vaccinated 
With  an  Approved  Brucella  Vac¬ 
cine  Other  Than  a  Brucella 
Abortus  Strain  19  Approved 
Brucella  Vaccine 


Titer 

Classifica¬ 

tion 

1:50 

1:100 

1:200 

— 

— 

— 

Negative. 

1 

— 

— 

Suspect. 

+ 

— 

— 

Do. 

+ 

1 

— 

Do. 

+ 

+ 

— 

Reactor. 

+ 

+ 

1 

Do. 

+ 

+ 

+ 

Do. 

—  No  agglutination. 

I  Incomplete  agglutination. 
Complete  ag^utination. 


***** 

(3)*  *  * 

(iii)  Official  vaccinates  vaccinated 
with  an  approved  brucella  vaccine  other 
than  a  Brucella  abortus  Strain  19 
approved  brucella  vaccine: 

(A)  Fifty  percent  fixation  (2  plus)  in 

a  dilution  of  1:20  or  higher — ^brucellosis 
reactor; 

(B)  Fifty  percent  fixation  (2  plus)  in  a 
dilution  of  1:10  but  less  than  50  percent 
fixation  (2  plus)  in  a  dilution  of  1:20 — 
brucellosis  suspect; 

(C)  Less  than  50  percent  fixation  (2 
plus)  in  a  dilution  of  1:10 — brucellosis 
negative. 

*  *  * 

(iv)  Official  vaccinates  vaccinated 
with  an  approved  brucella  vaccine  other 
than  a  Brucella  abortus  Strain  19 
approved  brucella  vaccine: 

(A)  Fixation  in  a  dilution  of  1:10  or 
higher — ^brucellosis  reactor; 


(B)  Fixation  in  a  dilution  of  1:5  but  no 
fixation  in  a  dilution  of  1:10 — 
brucellosis  suspect; 

(C)  No  fixation  in  a  dilution  of  1:5  or 
lower — brucellosis  negative. 

(5)*  *  * 

(v)  Official  vaccinates  vaccinated  with 
an  approved  brucella  vaccine  other  than 
a  Brucella  abortus  Strain  19  approved 
brucella  vaccine: 

(A)  Complete  agglutination  at  a  titer  of 
1:25  or  higher — brucellosis  reactor; 

(B)  Less  than  complete  agglutination 
at  a  titer  of  1:25 — brucellosis  negative. 

***** 

Done  in  Washington,  DC.  this  26th  day  of 
March  1996. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  96-7837  Filed  3-29-96;  8:4*5  am) 
BRUNO  COO€  3410-34-P 


9  CFR  Part  92 
[Docket  No.  95-052-2] 

Horses  From  Bermuda  and  the  British 
Virgin  Islands;  Quarantine 
Requirements 

AGENCY:  Animd  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  the  imiiortation  of 
horses  from  Bermuda  and  the  British 
Virgin  Islands  to  remove  the 
requirement  that  such  horses  be 
quarantined  for  not  less  than  7  days 
upon  arrival  in  the  United  States.  This 
action  is  warranted  because  Bermuda 
and  the  British  Virgin  Islands  have 
reported  no  cases  of  Venezuelan  equine 
encephalomyelitis  (VEE),  and  it  appears 
that  horses  imported  from  Bermuda  and 
the  British  Virgin  Islands  with  less  than 
a  7-day  quarantine  would  not  pose  a 
risk  of  transmitting  VEE  to  horses  in  the 
United  States. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Staff  Veterinarian, 
Import/Export  Animals,  Nationcd  Center 
for  Import  and  Export,  VS,  APHIS,  Suite 
3B08,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231,  (301)  734- 
6479,  or  e-mail: 
jbowling@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92, 
referred  to  below  as  the  regulations, 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  to  prevent  the  introduction 
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into  the  United  States  of  various  animal 
diseases. 

The  regulations  in  §  92.308(a)(1)  now 
require  horses  imported  from  all  parts  of 
the  Western  Hemisphere  except 
Argentina,  Canada,  and  Mexico  to  be 
quarantined  for  not  less  than  7  days 
upon  arrival  in  the  United  States  to 
prevent  the  introduction  of  Venezuelan 
equine  encephalomyelitis  (VEE).  VEE  is 
an  equine  viral  disease,  transmitted 
primarily  by  mosquitoes  and  other 
hematophagous  (blood-feeding)  insects, 
particularly  flying  insects,  that  results  in 
a  high  mortality  rate  in  animals  infected 
with  the  disease.  Although  tests  exist  for 
the  presence  of  VEE  in  horses,  the  tests 
currently  available  may  yield  positive 
results  for  horses  that  have  been 
vaccinated  for  VEE  but  that  are  not 
otherwise  affected  with  the  disease.  The 
most  efficient  method  for  initial 
identification  of  horses  that  may  be 
infected  with  VEE  is  observation  of  the 
horses  for  clinical  signs  of  the  disease. 

A  horse  will  usually  exhibit  signs  of 
VEE  within  2-5  days  after  contracting 
the  disease.  Seven  days  is  considered 
the  length  of  time  necessary  to  ensure 
that  any  clinical  signs  of  VEE  manifest 
themselves. 

On  October  23, 1995,  we  published  in 
the  Federal  Register  (60  FR  54315- 
54316,  Docket  No.  95-052-1)  a  proposal 
to  amend  §  92.308(a)(1)  of  the 
regulations  to  exempt  horses  from 
Bermuda  and  the  British  Virgin  Islands 
fiom  the  7-day  quarantine  requirement. 
We  also  propos^  to  amend 
§  92.308(a)(1)  of  the  regulations  to 
specify  that  the  purpose  of  this  7-day 
quarantine  is  to  evaluate  the  horses  for 
signs  of  VEE. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
Decemlrar  22, 1995.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  proposed  rule  still  provide  the  basis 
for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change.  Executive 
Order  12866  and  Regulatory  Flexibility 
Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  will  exempt  horses  imported 
into  the  United  States  from  Bermuda 
and  the  British  Virgin  Islands  from  the 
requirement  for  a  7-day  quarantine  upon 
arrival.  This  action  appears  unlikely  to 
have  any  significant  economic  impact 
on  U.S.  entities. 

The  United  States  had  a  total 
population  of  2,049,522  horses  in  1992. 


There  were  338,346  farms  that  kept 
horses.  Over  98  percent  of  these  farms 
had  a  market  value  of  less  than 
$500,000,  making  them  small  entities  by 
Small  Business  Administration 
standards. 

There  is  a  negligible  risk  of  horses 
from ^rmuda  and  the  British  Virgin 
Island  introducing  VEE  into  the  United 
States  because  no  cases  of  VEE  have 
ever  been  reported  in  Bermuda  and  the 
British  Virgin  Islands,  and,  based  on 
documentation  submitted  by  the 
Governments  of  Bermuda  and  the 
British  Virgin  Islands,  it  appears  that  no 
horses  in  these  coimtries  are  affected 
with  VEE.  In  addition,  we  do  not  expect 
that  this  action  will  result  in  any 
increase  in  the  small  number  of  horses 
imported  into  the  United  States  from 
Bermuda  and  the  British  Virgin  Islands. 
The  total  horse  population  in  Bermuda 
is  about  1,000,  and  only  about  10  horses 
per  year  are  imported  from  Bermuda 
into  the  United  States.  There  are  only  50 
to  100  horses  in  the  British  Virgin 
Islands,  and  only  a  few  of  those  are 
expected  to  be  imported  into  the  United 
Sates,  and  then  only  for  temporary  stays 
for  exhibitions  emd  racing.  Under  these 
circiunstances,  the  imported  horses  will 
have  no  impact  on  market  prices. 

The  only  parties  that  will  benefit  from 
this  reduced  restriction  are  the  potential 
importers  of  horses  from  Bermuda  and 
the  British  Virgin  Islands  and  those  who 
use  the  foreign  horses  in  exhibition  and 
racing.  The  benefit  to  them  arises  from 
the  reduced  number  of  days  required  for 
quarantine.  At  present,  horses  coming 
from  Bermuda  and  the  British  Virgin 
Islands  are  required  to  be  quarantined 
for  7  days,  while  horses  from  coimtries 
free  of  VEE  and  certain  other  equine 
diseases  are  quarantined  for  only  about 
3  days.  After  the  effective  date  of  this 
final  rule,  horses  from  Bermuda  and  the 
British  Virgin  Islands  will  spend 
approximately  4  fewer  days  in 
quarantine,  saving  approximately  $427 
per  horse.  Furthermore  the  reduction  in 
the  waiting  period  may  induce  more 
economic  activity. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 


before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111, 114a, 134a,  134b, 
134c.  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  371.2(d). 

2.  In  §  92.308,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§92.308  Quarantine  requirements. 

(a)  *  *  * 

(1)  Except  as  provided  in  §§  92.317 
and  92.324,  and  except  with  respect  to 
horses  from  Argentina,  Bermuda,  and 
the  British  Virgin  Islands,  horses 
intended  for  importation  from  the 
Western  Hemisphere  shall  be 
quarantined  at  a  port  designated  in 
§  92.303  for  not  less  than  7  days  to  be 
evaluated  for  signs  of  Venezuelan 
equine  encephalomyelitis. 
***** 

Done  in  Washington,  DC,  this  26th  day  of 
March  1996. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  96-7838  Filed  3-29-96;  8:45  am) 
BILUNO  CODE  3410-34-4> 


DEPARTMENT  OF  TRANSPORTATION 
'  Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-45-nAD;  Amendment 
39-9557;  AD  96-07-08] 

Airworthiness  Directives;  Airbus  Modei 
A320-111  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 20-1 11  series  airplanes.  This  action 
requires  modification  of  the  splicing  cap 
at  nose  forward  Frame  8  by  cold 
expansion  of  the  fastener  holes  and 
installation  of  new  oversize  fasteners. 

This  amendment  is  prompted  by  results 
of  a  full-scale  fatigue  test  which 
revealed  that  fatigue  cracking  can 
initiate  from  these  fastener  holes.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  such  fatigue 
cracking  which,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
compromise  the  structural  integrity  of 
the  ^selage  and  lead  to  rapid 
depressurization  of  the  airplane. 

DATES:  Effective  April  16, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  16, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  31, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
45— AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
BcUonte,  31707  Bleignac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I’Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A320-111 
series  airplanes.  The  DGAC  advises  that 
the  results  of  full-scale  fatigue  testing, 
which  was  conducted  by  the 
manufacturer,  revealed  that  fatigue 
cracks  can  occur  on  the  internal  flange 
of  Frame  8  (FR8)  after  48,000  simulated 
flights.  The  fatigue  cracking  initiated  at 


and  emanated  from  the  bolt  holes  in  the 
splicing  cap  of  nose  forward  FR8.  If 
fatigue  cracking  in  this  area  is  not 
detected  and  corrected  in  a  timely 
manner,  the  cracking  could  propagate 
and  eventually  the  splicing  could 
rupture.  This  would  compromise  the 
structvu^l  integrity  of  the  fuselage,  and 
could  lead  to  rapid  depressurization  of 
the  airplane. 

Airbus  has  issued  A320-53-1005, 
Revision  1,  dated  June  19, 1992,  which 
describes  procedures  for  modifying  the 
splicing  cap  at  nose  forward  FR8  by 
cold  expansion  of  the  10  fastener  holes 
and  the  installation  of  oversize 
fasteners.  This  modification  will 
improve  the  fatigue  fife  of  this  area  and 
preclude  the  conditions  associated  with 
the  development  of  the  subject  cracking. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  (CN)  95- 
096-064(B),  dated  May  24, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airpleme  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  fatigue  cracking  in  the  FR8 
splicing  cap,  which,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
compromise  the  structural  integrity  of 
the  friselage  and  lead  to  rapid 
depressurization  of  the  airplane.  This 
AD  requires  modification  of  the  splicing 
cap  at  FR8.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

None  of  the  Model  A320-111  series 
airplanes  afiected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U.  S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  Elected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensime  that  the 
imsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 


are  imported  and  placed  on  the  U.S. 
Remster  in  the  future. 

Should  an  afiected  airplane  be 
imported  and  placed  on  the  U.S. 

Register  in  the  future,  it  would  require 
approximately  19  work  horns  to 
accompUsh  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $207  per  airplane.  Based 
on  these  figiues,  the  cost  impact  of  this 
AD  would  be  $1,347  per  airplane. 

Since  this  AD  action  does  not  afreet 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  pubUc  procedures  hereon  are 
minecessary  and  the  amendment  may  be 
made  efrective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  weis  not  preceded  by 
notice  and  opportunity  for  public 
comment,  conunents  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  role  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niimber  96-NM-45— AD.”  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
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national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
vmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursu£mt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-07-08  Airbus:  Amendment  39-9557. 

Docket  96 — NM— 45 — AD. 

Applicability:  Model  A320-111  series 
airplanes;  having  manufacturer’s  serial 
number  (MSN)  005,  006, 007, 008,  010,  Oil, 
and  012;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  splicing 
cap  at  nose  forward  Frame  8,  which  could 
compromise  the  structural  integrity  of  the 
fuselage  and  lead  to  rapid  depressurization  of 
the  airplane,  accomplish  the  following: 

(a)  Ptior  to  the  accumulation  of  16,000  total 
flight  cycles,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  splicing  cap  at  Frame  8  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1005,  Revision  1,  dated  June  19, 
1992. 

Note  2:  Modification  the  splicing  cap  at 
Frame  8  that  was  performed  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A320-53-1005, 
dated  November  22, 1989,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  finm  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1005,  Revision  1,  dated  June  19, 
1992,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision  level 
shown  on 
page 

Date  shown 
on  page 

1,3-27 . 

1  . 

June  19, 

1992. 

2  . 

(Original)  . 

November 

22,  1989. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
April  16. 1996. 


Issued  in  Renton,  Washington,  on  March 
25. 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-7664  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4S10-13-P 


14  CFR  Part  39 

[Docket  No.  95-NM-1 28-AD;  Amendment 
39-9556;  AD  96-07-07] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  an 
inspection  to  verify  the  proper  position 
of  “door  open”  placards  on  the  inside 
of  the  main  entrance  door,  and 
replacement  with  new  placards 
appropriately  positioned,  if  necessary. 
This  amendment  is  prompted  by  a 
report  that  the  “door  open”  placards  on 
the  inside  of  the  main  entrance  door,  as 
ciurently  installed,  may  not  be  visible  to 
passengers  or  flightcrew  when  the  door 
handle  is  in  the  open  position.  The 
actions  specified  by  this  AD  are 
intended  to  ensinre  that  certain  placards 
on  the  inside  of  the  main  entrance  door 
are  cleeirly  visible  and  perform  their 
intended  function  in  the  event  of  an 
emergency  evacuation. 

DATES:  Effective  May  1, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  1, 

1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM~113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  December  18, 
1995  (60  FR  65036).  That  action 
proposed  to  require  a  one-time  visual 
inspection  to  verify  the  proper  position 
of  certain  placards  on  the  inside  of  the 
main  entrance  door,  and  removal  of  the 
placard  and  installation  a  new  placard, 
if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  homr. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  ftgures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,500,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  eunong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979),  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-07-07  Jetstream  Aircraft  Limited: 
Amendment  39-9556.  Docket  95-NM- 
1 28-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41046 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aftected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  certain  placards  on  the 
inside  of  the  main  entrance  door  are  clearly 
visible  and  properly  aligned,  accomplish  the 
following; 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  verify  the  proper  position  of  the 
door  open  placards  on  the  inside  of  the  main 
entrance  door,  in  accordance  with  Jetstream 
Service  Bulletin  J41-1 1-007,  dated  May  10, 
1995.  If  any  placard  is  found  to  be 
improperly  positioned,  prior  to  further  flight, 
remove  the  placard  and  install  a  new  placard 
in  the  specified  position,  in  accordance  with 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection,  removal,  and 
installation  shall  be  done  in  accordance  with 
Jetstream  Service  Bulletin  J41-11-007,  dated 
May  10, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
May  1, 1996. 

Issued  in  Renton,  Washington,  on  March 
25, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-7662  Filed  3-29-96;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  769 

[Docket  No.  960322091-6091-01] 

RIN  0694-XX05 

Restrictive  Trade  Practices  or  Boycotts 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  published  a 
notice  on  February  1, 1995  (61  FR  3669) 
designed  to  clarify  and  update  the 
'foreign  boycott  provisions  of  the  Export 
Administration  Regulations  (EAR).  BXA 
is  now  issuing  a  final  rule  based  on  that 
notice. 

Specifically,  this  rule  amends  the 
EAR  by  adding  a  new  Supplement  No. 
17  to  the  foreign  boycott  provisions  of 
the  EAR  (part  769).  This  Supplement 
states  that  it  is  the  Department’s 
position  that,  given  the  Hashemite 
Kingdom  of  Jordan’s  formal  termination 


14244 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


of  its  participation  in  the  Arab  economic 
boycott  of  Israel  on  August  16, 1995, 
certain  requests  for  information,  action 
or  agreement  from  Jordan  which  were 
considered  boycott-related  by 
imphcation  now  cannot  be  presumed 
boycott-related  and  thus  would  not  be 
prohibited  or  reportable  under  the 
foreign  boycott  provisions  of  the  EAR. 

In  addition.  Supplement  No.  17  reminds 
U.S.  persons  that  requests  that  are  on 
their  face  boycott-related  or  that  are  for 
action  obviously  in  furtherance  or 
support  of  an  unsanctioned  foreign 
boycott  are  subject  to  the  foreign  boycott 
provisions  of  the  EAR,  irrespective  of 
the  coimtry  of  origin. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  1,1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  S.  Davidson,  Esq.,  Compliance 
Policy  Division,  Office  of  Antiboycott 
Compliance,  U.S.  Department  of 
Commerce,  202-482-2381. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

These  collections  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  numbers  0694- 
0012  and  0694-0058.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
currently  valid  0MB  Control  Number, 

3.  This  final  nde  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  imder  Executive 
Order  12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
mihtary  afiairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  rule. 

5.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubhc  comment  are  not  required  to  be 
given  for  this  rule  imder  section  553  of 
the  Administrative  Procedure  Act  (5 


U.S.C.  553),  or  by  emy  other  law,  imder 
sections  3(a)  and  4(a)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  603(a)  and 
604(a)),  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

List  of  Subjects  in  15  CFR  part  769 

Boycotts,  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Restrictive 
trade  practices.  Trade  practices. 

Accordingly,  part  769  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730^799)  is  amended  as  follows: 

PART  769A— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  769  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  95-223,  91  Stat.  1626 
(50  U.S.C.  1701  et  seq.);  Pub.  L.  96-72,  93 
Stat.  503  (50  U.S.C.  App.  2401  et  seq.),  as 
amended  (extended  by  Pub.  L.  103-10, 107 
Stat.  40);  E.O.  12002  of  July  7, 1977  (42  FF 
35623,  July  7, 1977),  as  amended;  E.O.  12058 
of  May  11, 1978  (43  FR  20947,  May  16, 1978); 
E.O.  12214  of  May  2, 1980  (45  FR  29783,  May 
6, 1980);  E.O.  12730  of  September  30, 1990 
(55  FR  40373,  October  2, 1990),  as  continued 
by  Notice  of  September  25, 1992  (57  FR 
44649,  September  28, 1992);  E.O.  12924  of 
August  19, 1994  (59  FR  43437,  August  23, 
1994);  and  Notice  of  August  15, 1995,  60  FR 
42767. 

2.  Part  769  currently  in  effect  is 
amended  by  adding  a  new  Supplement 
No.  17  to  read  as  follows: 

Supplement  No.  17  To  Part  769 

Pursuant  to  Articles  5,  7,  and  26  of  the 
Treaty  of  Peace  between  the  State  of  Israel 
and  the  Hashemite  Kingdom  of  Jordan  and 
implementing  legislation  enacted  by  Jordan, 
Jordan’s  participation  in  the  Arab  economic 
boycott  of  Israel  was  formally  terminated  on 
August  16, 1995. 

On  the  basis  of  this  action,  it  is  the 
Department’s  position  that  certain  requests 
for  information,  action  or  agreement  from 
Jordan  which  were  considered  baycott- 
related  by  implication  now  cannot  be 
presumed  boycott-related  and  thus  would  not 
be  prohibited  or  reportable  under  the 
regulations.  For  example,  a  request  that  an 
exporter  certify  that  the  vessel  on  which  it  is 
shipping  its  goods  is  eligible  to  enter 
Hashemite  Kingdom  of  Jordan  ports  has  been 
considered  a  boycott-related  request  that  the 
exporter  could  not  comply  with  because 
Jordan  has  had  a  boycott  in  force  against 
Israel.  Such  a  request  from  Jordan  after 
August  16, 1995  would  not  be  presumed 
boycott-related  because  the  underlying 
boycott  requirement/basis  for  the 
certification  has  been  eliminated.  Similarly, 
a  U.S.  company  would  not  be  prohibited 
from  complying  with  a  request  received  from 
Jordanian  government  officials  to  furnish  the 
place  of  birth  of  employees  the  company  is 
seeking  to  take  to  Jordan  because  there  is  no 
underlying  boycott  law  or  policy  that  would 
give  rise  to  a  presumption  that  the  request 
was  boycott-related. 


U.S.  persons  are  reminded  that  requests 
that  are  on  their  face  boycott-related  or  that 
are  for  action  obviously  in  furtherance  or 
support  of  an  unsanctioned  foreign  boycott 
are  subject  to  the  regulations,  irrespective  of 
the  country  of  origin.  For  example,  requests 
containing  references  to  “blacklisted 
companies’’,  “Israel  boycott  list”,  “non- 
Israeli  goods”  or  other  phrases  or  words 
indicating  boycott  purpose  would  be  subject 
to  the  appropriate  provisions  of  the 
Department’s  antiboj'cott  regulations. 

Dated:  March  22, 1996. 

John  Despres, 

Assistant  Secretary  for  Export  Enforcement. 
(FR'Doc.  96-7846  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  3S10-0T-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

Food  and  Drugs;  Technical 
Amendments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  those  portions  that 
pertain  to  foods.  This  action  is  being 
taken  to  improve  the  accuracy  of  the 
regulations. 

EFFECTIVE  DATE:  April  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  £)rug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  its  regulations  in  21  CFR 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  to  correct  certain 
portions  that  pertain  to  foods.  These 
amendments  include  two  minor 
redesignations.  The  first  change  is  in 
§  173.69  Chlorine  dioxide  (21  CFR 
173.69).  When  the  regulation  was  issued 
on  March  1, 1995  (60  FR  11899  at 
11900),  it  was  incorrectly  placed  in  part 
173,  subpart  A — Polymer  Substances 
and  Polymer  Adjuvants  for  Food 
Treatment.  The  agency  now  recognizes 
that  this  regulation  belongs  more 
appropriately  under  part  173,  subpart 
I>— Specific  Usage  Additives.  This 
regulation  will  be  redesignated  as 
§173.300. 

The  second  correction  is  in  §  182.8458 
Manganese  hypophosphite  (21  CFR 
182.8458).  When  the  list  of  nutrients 
was  separated  into  part  182,  subpart  F — 
Dietary  Supplements  and  subpart  I — 
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Nutrients,  this  compoimd  was 
incorrectly  listed  and  numbered  in 
subpart  I — Nutrients.  It  should  have 
been  included  with  the  other  dietary 
supplements  in  subpart  F.  Both  of  these 
corrections  are  merely  reniunbering 
sections  to  more  closely  categorize  them 
into  the  correct  subpart. 

In  addition  to  these  redesignations, 
FDA  is  making  a  number  of  other  minor 
corrections  including  spelling  errors, 
typographical  errors,  and  inadvertent 
omissions. 

Publication  of  this  dociunent 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  eire  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

List  of  Subjects 
21  CFR  Part  25 

Environmental  impact  statements, 
Foreign  relations.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  114 

Food  packaging.  Foods,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  136 

Bakery  products.  Food  grades  and 
standards. 

221  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Parts  173  and  180 
Food  additives. 

21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

21  CFR  Parts  176,  177,  and  178 
Food  additives.  Food  packaging. 

21  CFR  Part  179 

Food  additives.  Food  labeling,  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  emd  symbols. 

21  CFR  Part  182 

Food  ingredients.  Food  packaging. 
Spices  and  flavorings. 

21  CFR  Part  184 
Food  ingredients. 

21  CFR  Part  186 

Food  ingredients.  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  Chapter  1  is 
amended  as  follows: 


PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

1.  The  authority  citation  for  21  CFR 
part  25  continues  to  read  as  follows: 

Authority:  Secs.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-393):  secs.  351, 354-361  of  the  Public 
Health  Service  Act  (42  U.S.C.  262,  263l>- 
264);  42  U.S.C.  4321,  4322;  40  CFR  parts 
1500-1508;  E.0. 11514  as  amended  by  E.O. 
11991;  E.O.  12114. 

§25.22  [Amended] 

2.  Section  25.22  Actions  requiring 
preparation  of  an  environmental 
assessment  is  amended  in  paragraph  (a) 
by  removing  the  word  “oridinarily”  and 
adding  in  its  place  “ordinarily”. 

§  25.24  [Amended] 

3.  Section  25.24  Categorical 
exclusions  is  amended  in  paragraph  (b) 
(2)  by  removing  the  phrase  “studies  for 
research”  and  adding  in  its  place 
“studies  or  research”. 

§  25.30  [Amended] 

4.  Section  25.30  Content  and  format 
is  amended  in  paragraph  (a)  by 
removing  the  words  “biureau,  national” 
and  adding  the  word  “of’  after  the  word 
“interpretation”  in  the  last  line  of  this 
paragraph. 

PART  114— ACIDIFIED  FOODS 

5.  The  authority  citation  for  21  CFR 
part  114  continues  to  read  as  follows; 

Authority:  Secs.  402,  701,  704  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  342,  371,  374);  sec.  361  of  the  Public 
Health  Service  Act  (42  U.S.C.  264). 

§114.3  [Amended] 

6.  Section  114.3  Definitions  is 
amended  in  paragraph  (b)  by  removing 
“fo”  from  the  last  line  of  the  paragraph 
and  adding  in  its  place  “of’. 

PART  136— BAKERY  PRODUCTS 

7.  The  authority  citation  for  21  CFR 
part  136  continues  to  read  as  follows: 

Authority:  Secs.  201, 401, 403, 409,  70i; 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  343,  348,  371,  379e). 

§136.115’  [Amended] 

8.  Section  136.115  Enriched  bread, 
rolls,  and  buns  is  amended  in  paragraph 
{a)(3)  by  removing  the  “NOTE:  *  *  *” 
that  follows  the  table. 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

11.  The  authority  citation  for  21  CFR 
part  172  continues  to  reads  as  follows: 


Authority:  Secs.  201, 401, 402, 409,  701, 

721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342,  348,  371,  379e). 

§172.133  [Amended] 

12.  Section  172.133  Dimethyl 
dicarbonate  is  amended  in  paragraph 
(a)(2)  by  removing  the  phra«%  “Division 
of  Food  and  Color  Additives,”  and  by 
removing  the  mail  code  “(HFF-334)” 
and  adding  in  its  place  “(HFS-200)”. 

§172.210  [Amended] 

13.  Section  172.210  Coatings  on  fresh 
citrus  fruit  is  amended  in  the  table  in 
paragraph  (b)(3)  by  removing  the 
limitation  listed  for  potassium 
persulfate  and  by  adding  “Do”  in  its 
place. 

§172.515  [Amended] 

14.  Section  172.515  Synthetic 
flavoring  substances  and  adjuvants  is 
amended  in  paragraph  (b)  by  removing 
“Methyl  2-methylthiopropionate”  and 
adding  in  its  place  “Methyl-3- 
methylthiopropionate”. 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

15.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Secs.  201,  402, 409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348). 

§173.300  [Redesignated  from  §  173.69] 

16.  Section  173.69  Chlorine  dioxide  is 
removed  from  subpart  A  and  added  to 
subpart  D  as  newly  redesignated 
§173.300. 

§  173.310  [Amended] 

17.  Section  173.310  Boiler  water 
additives  is  amended  in  the  table  in 
paragraph  (c)  under  “Substances”  by 
removing  “Sodium  carboxy- 
methylcellulose”  and  adding  in  its  place 
“Sodium  carboxymethylcellulose”. 

§173.357  [Amended] 

18.  Section  173.357  Materials  used  as 
fixing  agents  in  the  immobilization  of 
enzyme  preparations  is  amended  in  the 
table  in  paragraph  (a)(2)  in  the  entry  for 
“Polyethylenimine  reaction  product 
with  1,2-dichloroethane”  by  removing 
the  phrase  “Division  of  Food  and  Color 
Additives,”  and  by  removing  the  mail 
code  “(HFF-334)”  and  adding  in  its 
place  “(HFS-200)”. 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

19.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 
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Authority:  Secs.  201, 402, 409,  721  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

§175.320  [Amended] 

20.  Section  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
is  amended  in  the  table  in  paragraph 
(b)(3)(i)  under  “List  of  substances”  in 
both  entries  for  “Siloxanes  and 
silicones”  by  removing  “CAS  Reg.  Nos. 
67762-94-1”  and  adding  in  its  place 
“CAS  Reg.  Nos.  68083-19-2”. 

PART  176— INDIRECT  FCX>D 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

21.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Secs.  201, 402,  406, 409,  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  346,  348,  379e). 

§176.170  [Amended] 

22.  Section  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  is  amended  in 
paragraph  (b)(2)  under  “List  of 
substances”  in  both  entries  for 
“Siloxanes  and  silicones”  by  removing 
the  “CAS  Reg.  Nos.  67762-94-1”  and 
adding  in  its  place  “CAS  Reg.  Nos. 
68083-19-2”. 

§176.210  [Amended] 

23.  Section  176.210  Defoaming  agents 
used  in  the  manufacture  of  paper  and 
paperboard  is  amended  in  paragraph 
(d)(3)  by  removing  “Isopropylamine  salt 
of  dodecylbenzene  suffonic”  and  adding 
in  its  place  “Isopropylamine  salt  of 
dodecylbenzene  sulfonic”. 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

24.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Secs.  201, 402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

§177.1520  [Amended] 

25.  Section  177.1520  Olefin  polymers 
is  amended  in  the  table  in  paragraph  (b) 
under  “Substances”  in  the  entry  for 
“Petroleum  hydrocarbon  resins”  by 
removing  the  phrase  “3.000  cubic 
centimeters  per  second”  and  adding  in 
its  place  “3,000  centipoise”. 

§177.2600  [Amended] 

26.  Section  177.2600  Rubber  articles 
intended  for  repeated  use  is  amended  in 
paragraph  (c)(4)(i)  under  the  entry  for 
“Hydrogenated  butadiene/acrylonitrile 
copolymers”  by  removing  the  phrase 
“Division  of  Petition  Control,”  and  by 


removing  the  mail  code  “(HFS-215)” 
and  adding  in  its  place  “(HFS-200)”. 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 

PRODUCTION  AIDS,  AND  SANITIZERS 

27.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Secs.  201, 402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

§178.2010  [Amended] 

28.  Section  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  is 
amended  in  the  table  in  paragraph  (b) 
tmder  “Substances”  in  the  entry  for 

“  1 ,3,5-Trimethyl-2,4,6-tris(3 ,5-di-fert- 
butyl-4-hydroxybenzyl)  benzene”  by 
adding  “(CAS  Reg.  No.  1709-70-2)” 
after  the  word  “benzene”. 

§  178.3297  [Amended] 

29.  Section  178.3297  Colorants  for 
polymers  is  amended  in  the  table  in 
paragraph  (e)  tmder  “Limitations”  in  the 
entry  for  “2,2'-(2,5-Thiophenediyl)-bis” 
by  removing  “4  [Reserved]”  and  adding 
in  its  place  “4.  At  levels  not  to  exceed 
0.01  percent  by  weight  of 
polyoxymethylene  complying  with 

§  177.2480  of  this  chapter.” 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

30.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  Secs.  201, 402,  403, 409,  703, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  342,  343,  348,  373,  374). 

§  179.21  [Amended] 

31.  Section  179.21  Sources  of 
radiation  used  for  inspection  of  food,  for 
inspection  of  packaged  food,  and  for 
controlling  food  processing  is  amended 
in  paragraph  (b)(2](ii)  by  removing  the 
phrase  “1,000  rads”  and  adding  in  its 
place  “10  grays”  and  in  paragraph 
(b)(2)(iii)  by  removing  the  phrase  “200 
millirads”  and  adding  in  its  place  “2 
milligrays”.  ■ 

§179.45  [Amended] 

32.  Section  179.45  Packaging 
materials  for  use  during  the  irradiation 
of  prepackaged  foods  is  amended  in 
paragraph  (b)  by  removing  “1  megarad” 
and  adding  in  its  place  “10  kilograys”, 
in  paragraph  (b)(5)  by  removing  “50,000 
rads”  and  adding  in  its  place  “500 
grays”,  and  in  paragraph  (d)  by 
removing  “6  megarads”  and  adding  in 
its  place  “60  kilograys”. 


PART  1 80— FOOD  ADDITIVES 
PERMITTED  IN  FOOD  OR  IN  CONTACT 
WITH  FOOD  ON  AN  INTERIM  BASIS 
PENDING  ADDITIONAL  STUDY 

33.  The  authority  citation  for  21  CFR 
part  180  continues  to  read  as  follows: 

Authority:  Secs.  201, '402, 403,  409,  701  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  343,  348,  371);  sec.  301  of 
the  Public  Health  Service  Act  (42  U.S.C.  241). 

34.  The  heading  for  part  180  is  revised 
to  read  as  set  forth  above. 

35.  Section  180.22  Acrylonitrile 
copolymers  is  amended  in  paragraph  (b) 
by  removing  the  phrase  “Bureau  of 
Foods,”  and  adding  the  phrase  “Center 
for  Food  Safety  and  Applied  Nutrition 
{HFS-200),”  before  the  phrase  “Food 
and  Drug  Administration”  the  first  time 
it  appears,  and  in  paragraphs  (e)  and 
(f)(1)  by  removing  the  phrase  “Food  and 
Drug  Administration,  Center  for  Food 
Safety  and  Applied  Nutrition,  Division 
of  Food  and  Color  Additives  (HFF-330)” 
and  adding  in  its  place  “Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
200),  Food  and  Drug  Administration”. 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

36.  The  authority  citation  for  21  CFR 
part  182  continues  to  read  as  follows: 

Authority:  Secs.  201,  402, 409,  701  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  371). 

§  182.10  [Amended] 

37.  Section  182.10  Spices  and  other 
natural  seasonings  and  flavorings  is 
amended  in  the  table  under  “Common 
name”  by  removing  the  entry  for  “All 
spice”  and  adding  in  its  place 
“Allspice”. 

§  182.5484  [Redesignated  from  §  182.8458] 

38.  Section  182.8458  Manganese 
hypophosphite  is  removed  from  subpart 
I  and  added  to  subpart  F  as  newly 
redesignated  §  182.5484. 

§182.5697  [Amended] 

39.  Section  182.5697  is  amended  in 
the  section  heading  and  in  paragraph  (a) 
by  removing  the  term  “Riboflavin-5- 
phosphate”  and  adding  in  its  place 
“Riboflavin-5'  phosphate.” 

PART  184— DIRECT  FCX>D 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

40.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Secs.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  371). 
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§184.1193  [Amended] 

41.  Section  184.1193  Calcium 
chloride  is  amended  in  paragraph  (c)  by 
removing  “§  170.3(o)(2)”  the  second 
time  it  appears  and  adding  in  its  place 
“§  170.3(o)(20)”. 

§184.1634  [Amended] 

42.  Section  184.1634  Potassium 
iodide  is  amended  in  paragraph  (a)  by 
removing  “and  is  salt”  and  adding  in  its 
place  “and  in  salt”. 

Dated;  March  27, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-7883  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD  8212] 

Limitations  on  Availability  of  Benefits; 
Correction 

AGENCY:  Internal  Revenue  Se^ce, 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  (TD 
8212),  which  were  published  in  the 
Federal  Register  Monday,  July  11, 1988 
(53  FR  26050),  relating  to  the 
availability  of  optional  forms  of  benefit. 

EFFECTIVE  DATE:  July  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Munroe,  (202)  622-6080  (not  a 
toll-firee  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  this  correction  is  under 
sections  401,  and  411  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  pubhshed,  the  final  regulations 
(TD  8212)  contains  an  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  £md 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§  1 .401  (a)-4  [Corrected] 

Par.  2.  Section  1.401(a)-4  is  amended 
by  removing  paragraph  (a)(2)(ii)(B)  in 
“A-2”. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit  Assi^ant  Chief 
Counsel  (Corporate). 

[FR  Doc.  96-7770  Filed  3-29-96;  8:45  am) 
BILLING  CODE  4830-01-r> 


26  CFR  Part  1 

[TD  8175] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Limitations 
on  Passive  Activity  Losses  and 
Credits;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  regulations  (TD 
8175),  which  were  published  in  the 
Federal  Register  Thursday,  February  25, 
1988  (53  FR  5686),  relating  to  the 
limitations  on  passive  acti\dty  credits. 
EFFECTIVE  DATE:  February  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter,  (202)  622-7190 
(not  a  toll-fiee  niunber). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  that  are  the 
subject  of  ^ese  correction  are  imder 
sections  469  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  temporary 
regulations  (TD  8175)  contain  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

LLst  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  tlie  following 
correcting  amendments: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  aa 
follows: 

Authority:  26  U.S.C.  7803  *  *  * 


§1.469-6T  [Corrected] 

Par.  2.  In  §  1.469-5T,  paragraphs 
(d)(A)  and  (d)(B)  are  redesignated  as 
paragraphs  (d)(1)  and  (d)(2). 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-7655  Filed  3-29-96;  8:45  am] 
BILLING  CODE  4830-01-U 


26  CFR  Part  1 

[70  8657] 

RIN  1545-AQ58 

Regulations  on  Effectively  Connected 
Income  and  the  Branch  Profits  Tax; 
Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  and 
temporary  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  Income  Tax 
Regulations  (TD  8657),  which  were 
published  in  the  Federal  Register  on 
Friday,  March  8, 1996  (61  FR  9336), 
relating  to  the  determination  of 
effectively  connected  income;  and  final 
and  temporary  Income  Tax  Regulations 
relating  to  the  branch-level  interest  tax, 
respectively. 

EFFECTIVE  DATE:  Jime  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  A.  Stanley,  (202)  622-3860 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  861,  864,  871,  884,  and  897  of 
the  Internal  Revenue  Code. 

Need  for  Correction 

As  pubhshed,  the  final  regulations 
(TD  8657)  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  and  temporary  regulations  (TD 
8657)  which  are  the  subject  of  FR  Doc. 
96-5261  is  corrected  as  follows: 

§1.884-1  [Corrected] 

1.  On  p«ge  9338,  column  3,  in 
amendatory  instruction  ll.b.  imder 
“Par.  5.”,  §  1.884-l(e)(5)  Example  1,  the 
first  entry  in  the  table  is  corrected  to 
read  as  follows: 


Sentence  Remove  Add 


First,  third,  and  fifth  sen-  * 

tence  .  1993  1997 
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Sentence  Remove  Add 


§1.884-5  [Corrected] 

2.  On  page  9343,  column  1,  §  1.884- 
5(e)(4)(ii),  line  7,  the  language  “country 
in  its  country  of  residence"  is  corrected 
to  read  “corporation  in  its  country  of 
residence”. 

§1.897-1  [Corrected] 

3.  On  page  9343,  colrnim  1, 
amendatory  instruction  “Par.  10.”  is 
corrected  by  removing  items  1.  and  2. 
and  correcting  “Par.  10.”  to  read  as 
follows: 

Par.  10.  Paragraph  (f](2)(i)  in  §  1.897- 
1  is  revised  to  read  as  follows: 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  96-7772  Filed  3-29-96;  8:45  am) 
BILUNQ  CODE  4830-01-U 


26  CFR  Parts  1  and  602 
rD8656] 

RIN  1545-AS24 

Section  6662 — Imposition  of  the 
Accuracy-Related  Penalty;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  and 
temporary  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  and  temporary 
regulations  [TD  8656]  which  were 
pi^lished  in  the  Federal  Register  for 
Friday,  February  9, 1996  (61  FR  4876). 
The  regulations  provide  guidance  on  the 
imposition  of  the  accuracy  related 
penalty. 

EFFECTIVE  DATE:  February  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  D.  Fanaroff  of  the  Office  of 
Associate  Chief  Coimsel  (International), 
(202)  622—3880  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Badcground 

The  final  and  temporary  regulations 
that  are  the  subject  of  these  corrections 
are  under  section  6662  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  TD  8656  contains  errors 
that  are  in  need  of  clarification. 

Correction  of  Publication 

Accmdingly,  the  publication  of  final 
and  temporary  regulations  which  are  the 


subject  of  FR  Doc.  96-2171  is  corrected 
as  follows: 

1.  On  page  4878,  colunm  1,  in  the 
preamble  following  the  paragraph 
heading  “Reasonably  Thorough  Search 
for  Data”,  third  full  paragraph,  line  8, 
the  language  “expense  a  search  for  data 
against  (i)  the”  is  corrected  to  read 
“expense  of  a  search  for  data  against  (i) 
the”. 

§1.6862-0  [Corrected] 

2.  On  page  4879,  colirnm  2,  §  1.6662- 
0,  the  entry  for  §  1.6662-5T  (e)(4)  and 
(e)(4)(i)  are  corrected  to  read  as  follows: 

§  1 .6662-0  Table  of  contents. 
***** 

§1.6662-5T  Substantial  and  gross 
valuation  misstatements  under  chapter  1 
(Temporary). 

***** 

(e)(4)  Tests  related  to  section  482. 

(i)  Substantial  valuation  misstatement. 

***** 

§1.6662-6T  [Corrected] 

3.  On  page  4880,  colrnnn  1,  §  1.6662- 
5T,  paragraph  (e)(4)(iii),  lines  5  through 
9,  the  language  “such  as  land,  buildings, 
fixtures  and  inventory.  Intangible 
property  includes  property  such  as 
goodwill.  Covenants  not  to  compete, 
leaseholds,  patents,  contract  rights, 
debts  and  choses  in”  is  corrected  to  read 
“such  as  money,  land,  buildings, 
fixtures  and  inventory.  Intangible 
property  includes  property  such  as 
goodwill,  covenants  not  to  compete, 
leaseholds,  patents,  contract  rights, 
debts,  choses  in”. 

§1.6662-6  [Corrected] 

4.  On  page  4882,  column  3,  §  1.6662- 
6,  paragraph  (d)(2)(iii)(A),  line  10,  the 
langu^e  “provided  the  most  accurate 
measure  of’  is  corrected  to  read 
“provided  the  most  refiable  measure 
,of’. 

5.  On  page  4883,  column  1,  §  1.6662- 
6,  paragraph  (d)(2)(iii)(C),  line  2  from 
the  bottom  of  the  page,  the  language 
“provided  the  most  accurate  measure 
of’  is  corrected  to  read  “provided  the 
most  reliable  measure  of’. 

6.  On  page  4884,,  column  2,  §  1.6662- 
6,  paragraph  (e),  in  the  Example.,  line  7, 
the  language  “which  was  carried  to 
taxpayer’s  year  2  year”  is  corrected  to 
read  “which  was  carried  to  taxpayer’s 
year  2”. 

C3nithia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

{FR  Doc.  96-7773  FileS  3-29-96;  8:45  am) 

BtUMG  CODE  4830-01-P 


26  CFR  Part  602 

[TD  8618] 

RIN  1545-AM15  , 

Definition  of  a  Controlled  Foreign 
Corporation,  Foreign  Base  Company 
Income  and  Foreign  Personal  Holding 
Company  Income  of  a  Controlled 
Foreign  Corporation;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  [TD  8618] 
which  were  published  in  the  Federal 
Register  for  Thursday,  September  7, 
1995  (60  FR  46500).  The  final 
regulations  govern  the  definition  of  a 
controlled  foreign  corporation  and  the 
definitions  of  foreign  base  company 
income  and  foreign  personal  holding 
company  income  of  a  controlled  foreign 
corporation. 

EFFECTIVE  DATE:  September  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Mark,  (202)  622-3840  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  which  are  the 
subject  of  this  correction  are  vmder 
sections  954  and  957  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  TD  8618  contains  an 
error  that  is  in  need  of  clarification. 

Correction  of  Publication 
Accordingly,  the  publication  of  the 
final  regulations  which  are  the  subject 
of  FR  Doc.  95—21838  is  corrected  as 
follows: 

§602.101  -  [Corrected] 

On  page  46530,  colmnn  3,  under 
amendatory  instruction  1.  of  “Par.  11.”, 
§  6Q2.101(c)  is  corrected  in  the  table  by 
removing  the  entry  for  “§  1.954A-2”. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  96-7654  Filed  3-29-96;  8:45  am) 
BILLING  CODE  40(M>1-U 


31  CFR  Part  103 

RIN1506-AA13 

Requirement  to  Report  Suspicious 
Transactions;  Correction 

AGENCY:  Financial  Crimes  Enforcement 
Network.  Treasu^^^ 

ACTION:  Correction  to£nal  regulations. 
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SUMMARY:  This  document  contains 
corrections  to  the  final  rule  requiring 
banks  to  file  reports  of  suspicious 
transactions  imder  the  Bank  Secrecy 
Act,  which  was  pubUshed  Monday, 
February  5, 1996  (61  FR  4326). 

EFFECTIVE  DATE:  April  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Klingman,  Office  of  Financieil 
Institutions  Policy,  FinCEN  (703)  905- 
3920;  or  Joseph  M.  Myers,  Attorney- 
Advisor,  Office  of  Legal  Counsel, 

FinCEN,  at  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  zire  the 
subject  of  these  corrections  require 
banks  and  other  depository  institutions 
to  report  to  the  Department  of  the 
Treasury  imder  the  Bank  Secrecy  Act 
any  suspicious  transactions  relevant  to 
possible  violations  of  federal  law  or 
regulation.  The  rule  is  a  key  to  the 
creation  of  a  new,  consolidated  method 
for  the  reporting  by  depository 
institutions,  on  a  uniform  “Suspicious 
Activity  Report,”  of  suspicious 
transactions;  related  rules  have  been 
adopted  by  the  five  federal  financial 
supervisory  agencies  that  examine  and 
regulate  the  safety  and  soundness  of 
depository  institutions. 

Need  for  Correction 

As  published,  the  final  rule  contains 
one  t)q)ographical  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

In  addition,  in  amending  the 
definition  of  “transaction”  in  31  CFR 
§  103.11,  the  rule  was  written  with  the 
understanding  that  a  prior  redesignation 
of  paragraphs  in  that  section  would  be 
effective  on  April  1, 1996.  See  60  FR 
220,  228  (January  3, 1993) 

(redesignating  various  paragraphs  in 
section  103.11,  effective  January  1, 

1996);  60  FR  44144  (August  24. 1995) 
(delaying  effective  date  until  April  1, 
1996).  Accordingly,  the  amendment  to 
the  definition  of  “transaction”  at  section 
103.11  was  styled  as  an  amendment  to 
paragraph  (ii). 

However,  a  further  delay  in  the 
effective  date  of  the  rule  that  contains 
the  redesignation  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Thus,  the  final  rule’s 
amendment  to  paragraph  (ii)  of  §  103.11 
will  not  make  sense  on  April  1,  because 
no  such  paragraph  will  exist  on  that 
date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  5, 1996  of  the  final  regulations, 


which  were  the  subject  of  FR  Doc.  96- 
2272,  is  corrected  as  follows; 

§103.11  [Corrected] 

1.  On  page  4331,  in  the  second 
column,  amendatory  instruction  2  is 
corrected  to  read  as  follows:  “2.  Section 
103.11  is  amended  by  revising 
paragraph  (r),  by  reserving  peiragraphs 
(v)  through  (pp),  and  by  adding 
paragraph  (qq)  to  read  as  follows:”. 

2.  Also  on  page  4331,  in  the  second 
column,  in  §  103.11,  paragraph  (ii)  is 
correctly  designated  as  paragraph  (r). 

§103.21  [Corrected] 

3.  On  page  4332,  in  the  second 
column,  in  §  103.21,  paragraph  (e),  third 
fine  fi'om  the  bottom  of  the  paragraph, 
the  word  “disclosure”  is  corrected  to 
read  “disclose”. 

Dated:  March  25, 1996. 

Joseph  M.  Myers, 

Federal  Register  Liaison  Officer.  Attorney- 
Advisor. 

[FR  Doc.  96-7681  Filed  3-29-96;  8:45  am) 
BILUNQ  CODE  4S20-03-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD1 1-06-004] 

RIN2115-AE46 

Special  Local  Regulations;  Opening 
Day  Marine  Parade,  San  Francisco 
Bay:  San  Francisco  Bay,  CA 

AGENCY:  Ckiast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  U.S.  Coast  Guard  and  the 
City  of  San  Francisco  coordinate  an 
annual  “Opening  Day  Marine  Parade, 
San  Francisco  Bay”  event.  The  event  is 
usually  held  on  the  last  Sunday  in 
April.  However,  this  year  a  request  was 
approved  to  change  the  date  of  the  event 
ahead  one  week  to  Sunday,  May  5, 

1996.  This  change  will  be  for  this  year 
only.  The  regulated  areas  remain 
unchanged. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  8  a.m.  to  4  p.m,  on  May  5, 1996 
unless  cancelled  earlier  by  the  Captain 
of  the  Port  San  Francisco. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Anthony  Morris,  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  CA.  (510)  437-3102. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553(b),  good 
cause  exists  for  not  publishing  a  notice 
of  proposed  rulemaking  for  this 
regulation.  Following  normal 


rulemaking  procedures  would  have 
been  impracticable.  The  date  change 
was  not  decided  upon  until  early 
March,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event. 

Discussion  of  Regulation 

This  temporary  rule  changes  the  date 
of  the  marine  event  known  as  “Opening 
Day  Marine  Parade,  San  Francisco  Bay” 
described  in  33  CFR  100.1103.  As  stated 
in  paragraph  (a)  of  that  section,  this 
event  is  normally  scheduled  to  occur  on 
the  last  Sunday  in  April.  This  year,  the 
event  has  been  rescheduled  fi-om 
Simday,  April  28, 1996,  to  Sunday,  May 
5, 1996.  No  other  substantive  changes 
are  being  made  by  this  rule  and  all 
participating  vessels  are  to  adhere  to  the 
regulated  areas  described  in  33  CFR 
100.1103. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(Q  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  TTie  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  is  unnecessary.  Vessel 
operations  in  this  area  will  be  controlled 
for  only  8  hours  on  the  day  of  the  event. 
The  parade  will  be  interrupted,  as 
necessary,  to  permit  the  passage  of 
commercial  vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibifity  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  quahfy 
as  “small  business  concerns”  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  regulation  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
.  substantial  number  of  small  entities. 
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Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
enviromnental  impact  of  this  regulation 
and  concluded  that  imder  section  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  33  CFR  Part 
100  as  follows: 

1.  The  authority  citation  for  33  CFR 
Part  100  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  In  §  100.1103,  paragraph  (a)  is 
suspended  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  100.1103  Opening  Day  Marine  Parade, 
San  Francisco  Bay. 
***** 

(d)  This  section  is  effective  from  8 
a.m.  until  4  p.m.  PDT,  May  5, 1996. 

Dated:  March  19, 1996. 

D.D.  Polk, 

Captain,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District  Acting. 

[FR  Doc.  96-7716  Filed  3-29-96;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1633 

Restriction  on  Representation  in 
Certain  Eviction  Proceedings 

agency:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  is  intended  to 
proscribe  the  use  of  Legal  Services 
Corporation  (“LSC”  or  “Corporation”) 


funds  to  provide  representation  in 
eviction  proceedings  of  persons  engaged 
in  certain  illegal  drug  activity.  Should  it 
become  a  statutory  requirement,  the  rule 
will  be  amended  to  also  proscribe  the 
use  of  non-LSC  funds  for  this  purpose. 
EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  M.  Fortuno,  General  Counsel, 

Legal  Services  Corporation,  750  First 
Street  NE.,  11th  Floor,  Washington,  DC 
20002-4250.  (202)  336-8800. 
SUPPLEMENTARY  INFORMATION:  On  June 
25, 1995,  the  Corporation  Board  of 
Directors  (“Board”)  adopted  a  resolution 
requiring  Corporation  staff  to  prepare  a 
regulation  prohibiting  the  use  of 
Corporation  funds  to  represent  persons 
alleged  to  be  engaging  in  illegal  drug 
activity  in  certain  eviction  proceedings. 
On  September  9, 1995,  the  Board’s 
Operations  and  Regulations  Committee 
(“Committee”)  held  public  hearings  on 
a  proposed  rule,  to  be  designated  45 
CFR  part  1633.  After  adopting  severed 
changes  to  the  staff  draft  of  the 
regulation,  the  Committee  voted  to 
publish  the  proposed  rule  in  the  Federal 
Register  for  notice  and  comment. 

'The  proposed  rule  was  published  in 
the  Federal  Register  on  September  21, 
1995  (60  FR  48950).  Thirteen  comments 
were  submitted  dining  the  allotted  time 
and  seven  arrived  after  the  deadline,  but 
all  twenty  were  fully  considered.  The 
Committee  met  on  December  17, 1995, 
and  Febmary  23, 1996,  to  consider  the 
written  and  oral  comments  to  the 
proposed  rule.  Based  on  the  comments, 
the  Committee  revised  the  proposed 
rule.  On  February  24, 1996,  the  Board 
voted  to  adopt  the  rule  as  recommended 
by  the  Committee  as  a  final  rule. 

Corporation’s  Authority  To  Promulgate 
the  Rule 

One  comment  questioned  LSC’s 
authority  to  promulgate  the  rule.  Under 
the  LSC  Act,  the  Corporation  has  been 
granted  both  general  and  specific 
rulemaking  authority.  The  Corporation’s 
rulemaking  authority  includes  the 
authority  to  promulgate  this  rule  in  the 
absence  of  legislation  intended  to 
restrict  the  Corporation’s  discretion  to 
regulate  the  matter  which  is  the  subject 
of  the  rule.  See  Texas  Rural  Legal  Aid 
V.  LSC,  940  F.2d  685,  690-91  (D.C.  Cir. 
1991),  citing  to  provisions  of  the  LSC 
Act,  including  42  U.S.C.  2996e(a)  and 
2996f(a).  As  noted  below,  promulgation 
of  this  rule  is  consistent  with  provisions 
in  H.R.  2076,  the  appropriations  bill 
which  included  funds  for  LSC  for  Fiscal 
Year  (“FY”)  1996.  (H.R.  2076  was 
passed  by  Congress  but  vetoed  by  the 
President;  however,  the  Corporation 
anticipates  passage  of  legislation 


containing  substantially  similar 
laneuage  in  the  near  future.) 

'Tne  drug  problem  has  had  a 
devastating  effect  on  the  poor  in  our 
country,  especially  those  Uving  in 
public  housing.  This  situation  is  of 
grave  concern  to  the  Board,  and  has 
been  an  ongoing  concern  of  the 
Congress,  as  evidenced  by  H.R.  2076, 
section  504(18)  of  the  House  bill, 
section  14(a)(18)  of  the  Senate  version, 
and  section  504(a)(17)  of  the  House- 
Senate  Conference  version,  and  of  the 
U.S.  Department  of  Housing  and  Urban 
Development  (“HUD”).  Since  tenemts  of 
public  housing  projects  who  engage  in  ’ 
illegal  drug  activity  may  be  viewed  as  a 
destructive  force  within  public  housing 
commimities,  acting  to  the  detriment  of 
low  income  persons,  it  is  the 
Corporation’s  considered  view  that 
representation  in  eviction  proceedings 
of  those  formally  charged  with  or 
convicted  of  such  activities  is  not 
consistent  with  the  purposes  of  the  LSC 
Act.  This  rule  will  implement  the 
Corporation’s  goal  of  providing 
economical  and  effective  legal 
assistance  in  a  manner  that  improves 
opportunities  for  low  income  persons 
and  will  provide  specific  guidance  to 
recipients  for  revising  their  priorities 
and  procedures  in  the  area  of 
representation  in  drug-related  eviction 
proceedings. 

The  remainder  of  this  commentary 
provides  a  section-by-section  analysis  of 
the  rule,  discusses  the  major  issues 
raised  by  comments,  and  notes  the 
changes  made  in  the  final  regulation. 

Section  1633.1  Purpose 

This  rule  is  intended  to  preclude 
recipients’  use  of  Corporation  funds  to 
defend,  in  certain  evictions  proceedings, 
persons  who  have  been  charged  with  or 
convicted  of  illegal  drug  activities. 

Section  1633.2  Definitions 

This  section  defines  key  terms  used  in 
the  regulation.  Several  comments 
advocated  changing  the  definition  of 
“being  prosecuted”  which  was  included 
in  the  proposed  rule.  This  is 
unnecessary,  as  the  final  rule  no  longer 
contains  a  definition  of  “being 
prosecuted,”  The  Corporation  has 
revised  the  Prohibition  section  of  the 
rule  to  be  consistent  with  the  apparent 
intent  of  Congress,  as  expressed  in  H.R. 
2076.  Section  504(a)(17)  of  that  bill 
prohibited  a  recipient  from  using  funds 
to  defend  a  person  in  a  proceeding  to 
evict  that  person  from  a  public  housing 
project,  if  “that  person  has  been  charged 
with  the  illegal  sale  or  distribution  of  a 
controlled  substance.”  Therefore,  in  the 
final  rule,  recipients  are  prohibited  from 
providing  representation  in  eviction 
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proceedings  to  persons  who  have  been 
charged  with  or  convicted  of  illegal  drug 
activities.  At  the  same  time,  the 
Corporation  emphasizes  that  the 
prohibition  on  representation  applies 
only  when  a  formal  charge  of  illegal 
drug  activity,  whether  by  information  or 
indictment  or  their  equivalent,  has  been 
made  and  is  pending  against  a  person, 
or  there  has  been  a  conviction.  Thus,  the 
prohibition  on  representation  of  a 
person  will  be  lifted  if  emd  when  such 
a  charge  has  been  dismissed,  that  person 
has  been  acquitted  of  the  charged  illegal 
drug  activity,  or  one  year  has  elapsed 
since  that  person’s  conviction. 

Section  1633.3  Prohibition 

This  section  sets  out  the  prohibition 
on  the  use  of  Corporation  funds.  It  is 
intended  to  preclude  a  recipient  from 
defending  a  person  who  has  been 
charged  with  or,  within  the  previous 
year,  convicted  of  certain  illegal  drug 
activity  in  a  proceeding  to  evict  that 
person  from  a  public  housing  project. 

The  prohibition  set  forth  in  the  final 
rule,  as  in  the  proposed  rule,  only 
restricts  recipients’  use  of  Corporation 
funds.  The  Corporation  notes,  however, 
that  the  House-Senate  Conference  bill, 
section  504(a)(17),  which  was  passed  by 
Congress  and  vetoed  by  the  President, 
would  have  prohibited  LSC  from 
funding  any  recipient  that  engages  in 
representation  in  the  eviction 
proceedings  which  are  the  subject  of 
this  rule,  regardless  of  whether  the 
recipient  uses  LSC  or  some  other  funds 
to  support  the  representation.  Thus, 
should  it  beccmie  a  statutory 
requirement,  the  rule  will  be  amended 
to  also  proscribe  the  use  of  non-LSC 
funds  for  this  piurpose. 

Not  surprisingly,  most  comments 
addressed  this  section  of  the  rule.  In 
general,  the  comments  ranged  from 
generally  supportive  to  generally 
opposed,  and  from  advocating 
expansion  of  the  rule  (for  example,  to 
cover  all  illegal  activity)  to  advocating 
limiting  the  rule  (for  example,  by 
permitting  discretion  on  the  part  of 
attorneys).  After  considering  all  of  the 
comments,  the  Corporation  has 
concluded  that  the  rule  should  reflect 
the  apparent  intent  of  Congress  as 
declared  in  H.R.  2076.  In  response  to  the 
comments,  however,  some 
modifications  have  been  made  to  clarify 
the  intent  of  the  rule.  These  changes  are 
disdussed  below,  as  are  some  of  the 
specific  comments. 

Recent  Conviction 

Several  comments  pointed  out  that 
the  term  “recent”  as  used  in  the 
proposed  rule  is  vague  and  subject  to 
inconsistent  interpretation.  In  response. 


the  final  rule  has  been  modified  to 
specify  a  time  period  of  one  year.  Thus, 
imder  the  rule,  a  recipient  may  not 
represent,  in  eviction  proceedings,  a 
person  who,  within  one  year  of  applying 
for  legal  services,  has  been  convicted  of 
illegal  drug  activities  which  threatened 
the  health  or  safety  of  tenants  or 
employees  of  the  public  housing  project. 

Illegal  Drug  Activities 

Although  the  Corporation  does  not 
want  to  encourage  recipients  to  provide 
legal  assistance  to  persons  who  use, 
manufacture,  or  possess  illegal 
controlled  substances,  in  the  final  rule, 
LSC  has  decided  to  restrict  the 
prohibition  on  recipients’  provision  of 
representation  to  persons  who  have 
bron  charged  with  or  convicted  of  the 
illegal  sale  or  distribution  of  controlled 
substances.  Such  a  restriction  is 
consistent  with  H.R.  2076,  section 
504(a)(17),  which,  if  signed  into  law, 
would  have  precluded  the  Corporation 
from  providing  funds  to  any  person  or 
entity  that  defends  in  eviction 
proceedings  a  person  who  has  been 
charged  with  the  illegal  sale  or 
distribution  of  a  controlled  substance. 
Since,  in  H.R.  2076,  Congress  did  not 
include  possession,  use,  or  manufactvure 
of  controlled  substances  as  proscribed 
drug-related  activities,  the  Corporation 
has  decided  not  to  extend  the 
prohibition  on  representation  to  such 
activities.  However,  soimd  judgment 
should  be  exercised  by  recipients  on 
this  issue. 

Constitutional  Objections 

Two  comments  expressed  concern 
that  the  prohibition  impinges  upon  the 
due  process  rights  of  those  tenants 
denied  representation  imder  the  rule. 
One  of  these  comments  argues  that  the 
rule  contradicts  the  notion  of 
constitutional  due  process.  The 
apparent  concern  is  that  the  rule 
penalizes  those  merely  alleged  to  have 
engaged  in  criminal  behavior. 

The  Corporation  is  aware  of  the 
likelihood  that  some  tenants  who  are 
eventually  acquitted  or  against  whom 
charges  are  eventually  dismissed  will  be 
denied  representation  in  their  eviction 
proceeding.  While  mindful  of  the 
burden  on  those  denied  representation 
under  the  rule,  the  Corporation 
continues  to  be  of  the  view  that  the  rule 
should  be  consistent  with  the  apparent 
intent  of  Congress,  as  indicated  in  H.R. 
2076.  Under  Uie  final  rule,  the 
prohibition  applies  when  a  formal 
charge  of  illeg^  drug  activity  has  been 
made  against  a  person,  for  example,  by 
indictment  or  information.  Statements 
of  wimesses  or  even  an  arrest  will  not 
suffice.  Finally,  although  the  rule  denies 


certain  individuals  access  to  a  legal 
services  attorney  to  represent  them  in 
eviction  proceedings,  it  does  not  deny 
such  individuals  the  opportunity  to 
participate  in  the  eviction  procedures 
provided  imder  HUD  regulations.  See, 
generally,  24  CFR  part  966. 

Health  and  Safety 

In  the  comments,  an  issue  arose 
concerning  the  prohibition’s 
qualification  that  the  drug  activity 
threaten  the  health  and  s^ety  of  those 
residing  in  the  public  housing  project  or 
working  in  the  public  housing  agency. 

It  was  suggested  that,  for  the  prohibition 
to  apply,  a  threat  to  health  or  safety 
should  not  have  to  be  alleged.  While 
true  that  under  the  HUD  regulations 
governing  lease  terminations,  illegal 
drug  activity  provides  grounds  for  such 
termination  without  reference  to  health 
or  safety,  the  Corporation  has  decided  to 
adopt  the  congressional  view  and  to 
restrict  representation  when  the  basis 
for  the  eviction  procedure  is  a  threat  to 
health  or  safety.  See  H.R.  2076,  section 
504(18)  of  the  House  bill,  section 
14(a)(18)  of  the  Senate  version,  and 
section  504(a)(17)  of  the  House-Senate 
Conference  version. 

Other  Members  of  Household 

Several  comments  suggested 
expanding  the  rule  to  prohibit 
representation  in  eviction  proceedings 
of  those  being  evicted  because  other 
members  of  the  household  engaged  in 
illegal  drug  activity.  Upon  reflection, 
the  Corporation  has  decided  to  limit  the 
prohibition  on  representation  to  the 
person  charged  with  or  convicted  of  the 
illegal  drug  activity,  which  is  consistent 
with  the  apparent  intent  of  Congress. 
Thus,  representation  of  household 
members  in  eviction  proceedings  is  not 
prohibited  under  the  final  rule. 

Section  1633.4  Recordkeeping 

This  section  requires  recipients  to 
maintain  documentation  regarding 
representation  declined  under  this  part. 
Such  recordkeeping  will  assist  the 
Corporation  in  its  compliance 
monitoring  efforts  and  will  provide 
empirical  data  for  informational  and 
policy  development  purposes.  This 
section  has  b^n  modifi^  to  indicate 
that,  in  addition  to  the  Corporation  and 
its  agents  and  representatives,  records 
will  be  available  to  those  entitled  to 
access  by  statute. 

The  propiosed  rule  included  language 
advising  recipients  that  the  records 
should  be  maintained  in  a  manner 
consistent  with  the  attorney-client 
privilege  and  all  applicable  rules  of 
professional  responsibility.  Since  all 
actions  of  recipients  must  be  consistent 
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with  the  attorney-client  privilege  and 
rules  of  professional  responsibiUty, 
upon  consideraUon,  the  Corporation  has 
determined  that  inclusion  of  specific 
language  in  the  rule  is  not  necessary.  In 
implementing  the  requirement, 
recipients  should  remain  aware  of  the 
access  provision  and  mindful  of  the 
ethical  precepts  governing  client 
confidentiality. 

List  of  Subjects  in  45  CFR  1633 
Legal  services.  Drugs,  Public  housing. 
For  the  reasons  set  forth  in  the 
preamble,  LSC  amends  45  CFR  chapter 
XVI  by  adding  part  1633  as  follows: 

PART  1633— RESTRICTION  ON 
REPRESENTATION  IN  CERTAIN 
EVICTION  PROCEEDINGS 

S0C 

1633.1  Purpose. 

1633.2  Definitions. 

1633.3  Prohibition. 

1633.4  Recordkeeping. 

Authority:  42  U.S.C.  §§  2996e(a).  (b)(1)(A), 
2996f(a)(2)(C),  2996f(a)(3),  2996g(e). 

§1633.1  Purpose. 

This  Part  is  designed  to  ensure  that 
recipients  do  not  use  Corporation  funds 
to  provide  representation  in  certain 
public  housing  eviction  proceedings  to 
persons  charged  with  or  convicted  of 
illegal  drug  activities. 

§1633.2  Definitions. 

(a)  “Controlled  substance”  has  the 
meaning  given  that  term  in  section  102 
of  the  Controlled  Substances  Act  (21 
U.S.C.  802); 

(b)  “Public  housing  project”  and 
“public  housing  agency”  have  the 
meanings  given  those  terms  in  section  3 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437a); 

(c)  A  person  has  been  “charged  with” 
engaging  in  illegal  drug  activities  if  a 
criminal  proceeding  has  been  instituted 
against  such  person  by  a  governmental 
entity  with  authority  to  initiate  such 
proceeding  and  such  preceding  is 
pending. 

§1633.3  Prohibition. 

Corporation  funds  shall  not  be  used  to 
defend  any  person  in  a  proceeding  to 
evict  that  person  from  a  public  housing 
project  if; 

(a)  The  person  has  been  charged  with 
or,  within  one  year  of  the  date  when 
services  are  requested  fi-om  a  legal 
services  provider,  has  been  convicted  of 
the  illegal  sale  or  distribution  of  a 
controlled  substance;  and 

(b)  The  eviction  proceeding  is  brought 
by  a  public  housing  agency  on  the  basis 
that  such  illegal  drug  activity  for  which 
the  person  has  been  charged  or  for 


which  the  person  has  been  convicted 
did  or  does  now  threaten  the  health  or 
safety  of  other  tenants  residing  in  the 
public  housing  project  or  employees  of 
the  public  housing  agency. 

§1633.4  Recordkeeping. 

Recipients  shall  maintain  a  record  of 
all  instances  in  which  representation  is 
dechned  imder  this  part.  Records 
required  by  this  section  shall  be 
available  to  the  Corporation  and  to  any 
other  person  or  entity  statutorily 
entitled  to  access  to  such  records. 

Dated:  March  26, 1996. 

Victor  M.  Fortune, 

General  Counsel. 

(FR  Doc.  9&-7823  Filed  3-29-96;  8:45  ami 
BILLING  CODE  70S0-01-P 


45  CFR  Part  1634 

Competitive  Bidding  for  Grants  and 
Contracts 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  Congress  has  adopted 
legislation  requiring  the  Legal  Services 
Corporation  (“LSC”  or  “Corporation”) 
to  utilize  a  system  of  competitive 
bidding  for  the  award  of  grants  and 
contracts.  Pursuant  to  that  law,  this  rule 
is  intended  to  implement  a  system  of 
competitive  bidding  for  the  award  of 
grants  and  contracts  for  the  delivery  of 
legal  services  to  eligible  clients.  The 
competitive  bidding  system  has  been 
structured  so  as  to  meet  the  primary 
purposes  of  the  LSC  Act  as  amended, 
that  is,  to  ensure  the  economical  and 
effective  delivery  of  high  quality  civil 
legal  services  to  eligible  clients  and 
improve  opportimities  for  low-income 
persons.  Competitive  bidding  is  also 
intended  to  encourage  recipients  to 
improve  their  performemce  in  delivering 
legal  services. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo,  C^neral  Coimsel, 
Legal  Services  Corporation,  750  First 
Street  NE.,  11th  Floor,  Washington.  DC 
20002-4250,  (202)  336-8800. 
SUPPLEMENTARY  INFORMATION:  (Dn  Jime 
25, 1995,  the  Corporation’s  Board  of 
Directors  (“Board”)  adopted  a  resolution 
requiring  Corporation  staff  to  prepare  a 
regulation  on  competition  in  the 
delivery  of  legal  services.  On  September 
8  and  9, 1995,  the  Board’s  Operations 
and  Regulations  Committee  and  the 
Provisions  for  the  Delivery  of  Legal 
Services  Committee  (“Committees”) 
held  public  hearings  on  a  draft  proposed 
rule,  45  CFR  Part  1634.  After  adopting 


several  changes  to  the  draft  proposed 
rule,  the  Committees  voted  to  publish  a 
proposed  rule  in  the  Federal  Register 
for  notice  and  comment.  The  proposed 
rule  was  published  on  September  21, 
1995  (60  FR  48951),  and  eleven 
comments  were  received  £md  reviewed 
by  the  Corporation.  Seven  comments 
came  firom  LSC  recipients:  the  rest  were 
submitted  by  the  State  Bar  of  California, 
the  Maryland  Task  Force  on  Statewide 
Planning  for  Essential  Legal  Services  for 
the  Indigent  (“SPELSI”),  the  National 
Organization  of  Legal  Services  Workers 
(“NOLSW”)  and  the  Center  for  Law  and 
Social  Policy  (“CLASP”).  On  February 
23, 1996,  the  Committees  met  to 
consider  written  and  oral  comments  to 
the  proposed  rule.  Based  on  those 
comments,  the  Committees  made 
several  revisions.  On  February  24, 1996, 
the  Board  voted  to  adopt  the  rule  as 
recommended  by  the  Committees  for 
publication  as  a  final  rule  in  the  Federal 
Register. 

^nerally,  this  rule  is  intended  to  set 
out  the  firamework  for  a  system  of 
competitive  bidding  that  is  structured  to 
meet  the  primary  purposes  of  the  LSC 
Act,  that  is,  to  ensure  the  effective  and 
economical  delivery  of  high  quality 
leged  services  to  eligible  clients. 

Through  the  competitive  bidding 
system,  qualified  attorneys  and  entities 
are  to  be  provided  an  opportvmity  to 
compete  for  grants  and  contracts  to 
participate  in  the  delivery  of  a  full  range 
of  high  quality  legal  services  in  service 
areas  determined  by  the  Corporation. 
Competitive  bidding  is  also  intended  to 
encoiirage  recipients  to  improve  their 
performance  in  delivering  legal  services. 

The  competitive  system  envisioned  in 
this  regulation  is  intended  to  encourage 
realistic  and  responsible  bids  aimed 
toward  the  provision  of  quality  legal 
services.  Proposals  should  favor  cost- 
effectiveness,  rather  than  simply  cost, 
and  favor  delivery  systems  that  provide 
a  full  range  of  legal  assistance,  rather 
than  only  some  ^nds  of  services  in  only 
some  types  of  cases.  Competitive 
bidding  is  also  intended  to  ensure  that 
recipients  are  those  best  able  to  provide 
high  quality  legal  assistance  to  the  poor. 

Finally,  the  rule  provides  authority 
for  the  Corporation  to  modify  the 
timetables  and  other  provisions  of  the 
system  to  conform  to  requirements 
imposed  by  law. 

A  section-by-section  discussion  of  the 
rule  is  provided  below. 

Section  1634.1  Purpose 

This  section  sets  out  the  pmrpose  of 
the  rule,  which  is  to  encourage  the 
economical  and  effective  delivery  of 
high  quality  legal  services  to  eligible 
clients  through  an  integrated  system  of 
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legal  services  providers  by  providing 
opportunities  for  qualified  attorneys  and 
entities  to  compete  for  grants  and 
contracts  and  by  encoiuraging  recipients 
to  improve  their  performance  in 
delivering  legal  assistance.  The  section 
also  states  that  the  competitive  system 
is  intended  to  preserve  local  control 
over  resomce  allocation  and  program 
priorities,  and  minimize  disruptions 
when  there  is  a  change  in  providers  in 
the  delivery  of  legal  services  to  eligible 
clients  within  a  service  area. 

Comments  on  this  section  generally 
disagreed  on  the  advisability  of  using  a 
competitive  process  in  the  context  of  a 
delivery  system  for  the  provision  of 
legal  assistance.  Concern  was  expressed 
that  a  competitive  process  would  cause 
instability,  discourage  and  reduce  pro 
bono  efforts  by  the  private  bar,  fragment 
the  delivery  of  legal  services,  and 
undermine  the  goal  of  an  economical 
and  effective  system  of  legal  assistance 
to  the  poor.  It  was  also  pointed  out  that 
competitive  bidding  has  not  worked  in 
criminal  defense  or  in  civil  legal  aid 
where  it  has  been  tried.  The  Board  made 
no  changes  to  the  rule  in  response  to 
these  comments.  In  addition  to  the  fact 
that  the  Corporation  anticipates  the 
passage  of  legislation  in  the  near  future 
that  will  require  the  Corporation  to 
implement  a  competitive  process,  the 
Board  determined  that  the  rule  sets  out 
a  process  that  addresses  many  of  these 
concerns  and  yet  retains  flexibility  for 
the  Corporation  to  shape  the  delivery 
system  in  a  way  that  will  make  it  more 
effective  and  economical. 

The  comment  from  the  State  Bar  of 
Cahfomia  agreed  with  the  statement  in 
paragraph  (a)  that  a  purpose  of  the  rule 
is  to  encourage  a  system  for  the  delivery 
of  legal  ser\dces  that  is  consistent  with 
the  American  Bar  Association’s 
Standards  for  Providers  of  Civil  Legal 
Services  to  the  Poor,  but  suggested  that 
some  provision  should  be  made  for  any 
congressional  directive  that  would  be 
inconsistent  with  the  Standards.  The 
Board  decided  that  no  revision  to  the 
rule  was  necessary.  First,  the  purpose 
section  merely  sets  out  the  reason  for 
the  rule  and  is  not  an  express 
requirement.  Second,  the  rule’s  section 
on  selection  criteria  requires 
consideration  of  an  applicant’s 
compliance  with  both  the  Standards  and 
any  applicable  law.  See  §  1634.9  (c)  and 
(e).  Because  the  law  would  always  take 
precedence  over  the  Standards,  an 
applicant  would  not  be  penalized  for 
noncompliance  vrith  a  Standard  when 
such  noncompliance  is  required  by  law. 

The  meaning  of  an  “integrated  system 
of  legal  services  providers’’  was  also 
questioned  in  a  comment  that  stated 
that  the  phrase  lends  itself  to  several 


possible  interpretations.  Section 
1634.1(a)  of  the  proposed  rule  provided 
that: 

The  purpose  of  such  a  competitive  system 
is  to:  (a)  Encourage  the  effective  and 
economical  delivery  of  high  quality  legal 
services  to  eligible  clients  that  is  consistent 
with  the  Corporation’s  Performance  Criteria 
and  the  American  Bar  Association’s 
Standards  for  Providers  of  Civil  Legal 
Services  to  the  Poor  through  an  integrated 
system  of  legal  services  providersl.j 
[emphasis  added]. 

Although  the  rule  does  not  define  an 
integrated  system,  the  meaning  of  the 
phrase  is  made  clear  in  §  1634.9(a)(6), 
which  sets  out  a  selection  criterion  that 
would  require  an  applicant  to 
demonstrate  an  ability  to  be  part  of  an 
integrated  system.  According  to  this 
criterion,  an  integrated  system  is  one 
where  the  various  recipients  in  a  State 
work  in  conjimction  with  the  various 
components  of  the  State’s  legal  services 
delivery  system  in  order  to  assure  a  full 
range  of  legal  services.  In  addition,  an 
integrated  system  facilitates  the  ability 
of  recipients  to  develop  and  increase 
non-Corporation  resources,  enhances 
the  efficient  involvement  of  private 
attorneys  in  the  delivery  of  legal 
assistance  to  eligible  chents  emd 
improves  a  recipient’s  ability  to  serve 
their  cUent’s  needs.  Recipients  should 
be  better  able  to  serve  their’ clients  if 
they  know  of  and  cooperate  with  other 
legal  services  providers,  commimity 
groups  and  human  services  providers. 

Section  1634.2  Definitions 

This  section  defines  key  terms  used  in 
the  regulation. 

The  definition  of  “qualified 
applicants’’  includes  recipients  emd 
other  entities  or  lawyers  qualified  to 
compete.  The  only  comment  on  this 
definition  disagreed  with  the  inclusion 
of  state  and  local  governments  or 
substate  regional  planning  and 
coordination  agencies  due  to  the 
potential  for  conflicts  of  interest. 
However,  these  entities  have  bean 
designated  as  qualified  applicants  by  all 
versions  of  the  competition  provision 
included  in  Fiscal  Year  (“FY”)  1996 
legislation  considered  by  Congress. 
Although  such  legislation  has  not  yet 
been  enacted  as  law,  the  Corporation 
anticipates  that  such  legislation  will  be 
enacted  in  the  near  future  that  will 
include  this  type  of  entity.  Therefore, 
the  Board  included  the  provision  in  this 
final  rule. 

The  proposed  rule  defined  “review 
panel’’  as  including,  at  a  minimum, 
lawyers  experienced  in  and 
knowledgeable  about  the  delivery  of 
legal  assistance  to  low-income  persons 
and  eligible  clients  or  representatives  of 


low-income  commimity  groups. 
Comments  pointed  out  that  the 
provision  did  not  go  far  enough  because 
the  provision’s  requirements  would  be 
met  as  long  as  there  was  one  attorney 
knowledgeable  about  legal  services  and 
one  eligible  client  or  low-income 
representative.  No  requirements  existed 
for  other  members  of  a  review  panel. 
Comments  suggested  that  the  criteria  for 
membership  on  a  review  pianel  should 
be  similar  to  that  of  a  recipient’s  board 
of  directors,  because  review  panels,  like 
governing  bodies,  are  charged  with 
important  decision-making  power  in 
implementing  the  purposes  of  the  LSC 
Act.  Absent  appropriate  knowledge  and 
qualifications,  review  panel  members 
would  be  ill-equipped  to  make  effective 
decisions  regarding  the  use  of  Federal 
funds.  Accordingly,  the  Board  decided 
to  amend  the  proposed  definition  to 
require  that  a  majority  of  review  panel 
members  shall  be  eligible  clients  or 
representatives  of  low-income 
community  groups  and  lawyers  who  are 
supportive  of  the  purposes  of  the  LSC 
Act  and  who  are  experienced  in  and 
knowledgeable  about  the  delivery  of 
legal  assistance  to  low-income  persons. 
In  addition,  the  definition  now  requires 
that  the  remaining  members  of  review 
panels  be  persons  who  are  supportive  of 
the  purposes  of  the  LSC  Act  and  have 
an  interest  in  and  knowledge  of  the 
delivery  of  legal  assistance  to  the  poor. 

The  definition  of  a  review  panel  also 
prohibits  membership  by  any  person 
with  a  financial  interest  or  ethical 
conflict.  Situations  v/here  there  could  be 
a  conflict  of  interest  would  be  where  the 
person  has  been  an  adverse  party  in  any 
case  Utigated  by  any  applicant  whose 
proposal  the  review  panel  member  is  to 
review,  or  has  issued  a  complaint 
against  any  such  applicant,  or  is 
disgruntled  because  any  such  applicant 
has  denied  the  person’s  request  for  legal 
assistance.  A  financial  conflict  would 
arise  if  the  person  would  benefit 
financially  if  an  applicant  is  either 
awarded  or  denied  a  grant  or  contract. 

The  definition  also  excludes  fix)m 
membership  anyone  who,  within  the 
past  five  years,  has  been  employed  by  or 
has  been  a  board  member  of  any 
applicant  being  reviewed.  Comments 
approved  of  this  requirement  in  general, 
but  stated  that  it  needed  elaboration  and 
cleuification,  either  in  the 
supplementary  information  or  the  rule 
itself.  The  Board  decided  to  revise  the 
rule  to  clarify  that  no  person  may  be  on 
a  review  panel  for  any  applicant  if, 
within  the  last  five  years,  the  person  has 
been  employed  by  any  such  applicant  or 
has  serv^  on  any  su(^  applicant’s 
governing  body.  A  person  is  not 
disquahfied  from  serving  as  a  review 
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panel  member  if  he  or  she  has  been 
employed  by  or  served  on  the  governing 
body  of  another  applicant.  However,  if 
any  applicant  being  reviewed  by  the 
person  consists  of  entities  formed  from 
mergers  of  prior  recipients,  and  the 
reviewer  has  been  associated  with  at 
least  one  of  the  former  recipients,  the 
person  would  be  disqualified  from 
sitting  on  that  applicant’s  review  panel. 

Finally,  it  is  intended  that 
Corporation  staff  should  not  be  part  of 
review  panels;  however,  they  may 
facilitate  the  work  of  the  panels  by 
providing  planning  and  administrative 
services. 

“Service  area”  is  defined  as  an  area 
over  which  there  is  to  be  competition 
and  could  include  all  or  part  of  a 
ourent  recipient’s  service  area  or  be 
larger  than  an  area  served  by  a  current 
recipient.  The  rule  provides  that  the 
particular  service  areas  for  any 
particular  competitive  process  are  to  be 
determined  by  the  Corporation.  Concern 
was  expressed  in  comments  that  giving 
the  Corporation  unlimited  discretion  in 
determining  service  areas,  in 
conjimction  with  the  discretion  given  in 
§  1634.3(d)  to  award  more  than  one 
grant  or  contract  within  a  service  area, 
could  result  in  the  funding  of  a 
multitude  of  small,  fingmented 
providers.  The  Corporation’s  discretion 
to  determine  service  areas  is  not 
intended  to  result  in  fragmented 
delivery  of  legal  services.  Rather,  it  is 
intended  to  allow  the  Corporation  to 
respond  to  a  reduced  budget  and  to 
make  grants  to  applicants  who  submit 
creative  solutions  to  such  fiscal  realities. 
However,  it  is  also  intended  that  all 
decisions  on  competitive  grants  and 
contracts  will  be  made  with  the  goal  of 
ensuring,  by  establishing  a  strong 
preference  for,  full-service  providers,  so 
that  clients  will  have  access  to  a  full 
range  of  permissible  legal  services.  The 
definition  should  thus  be  interpreted  in 
conjunction  with  §  1634.3(d),  which  has 
been  revised  from  the  proposed  rule  to 
state  such  a  preference  more  clearly.  See 
discussion  of  §  1634.3  below. 

Finally,  “subpopulation  of  eligible 
clients”  is  defined  as  population  groups, 
such  as  Native  Americans  and  migrant 
farm  workers,  who  have  historically 
been  recognized  as  requiring  a  separate 
system  of  delivery  in  order  to  be 
provided  legal  assistance  effectively. 

Section  1634.3  Competition  for  Grants 
and  Contracts 

This  section  sets  out  the  fi-amework 
for  competition  for  grants  and  contracts 
awarded  under  section  1006(a)(1)(A)  of 
the  LSC  Act  and  is  partly  based  on 
provisions  in  unenacted  legislation  for 
FY  1996  (H.R.  2076)  that  was  passed  by 


Congress  but  was  vetoed  by  the 
President.  Provisions  from  H.R.  2076 
have  been  included  because  the 
Corporation  anticipates  passage  of 
legislation  containing  substantially 
similar  language  in  the  near  future  and 
H.R.  2076  is  the  best  indication  of 
Congressional  intent  regarding  how  the 
Corporation  should  conduct 
competition. 

Paragraph  (a)  provides  that,  as  of  30 
days  after  the  effective  date  of  this  part, 
all  grants  and  contracts  for  the  direct 
provision  of  legal  assistance  will  be 
awarded  by  competition.  Paragraph  (b) 
provides  that  the  Corporation  will 
determine  the  service  areas  or  the 
subpopulations  of  clients  within  service 
areas.  Paragraph  (c)  states  that  the  use 
of  a  competitive  process  for  the 
awarding  of  a  grant  or  contract  for  a 
particular  service  area  will  not 
constitute  a  termination  or  denial  of 
refunding  pursuant  to  parts  1606  and 
1625  of  the  Corporation’s  reflations. 

Paragraph  (d)  authorizes  tne 
Corporation  to  award  more  than  one 
grant  or  contract  for  all  or  peirt  of  a 
service  area.  As  discussed  above, 
comments  expressed  concern  that  giving 
the  Corporation  discretion  to  award 
more  than  one  grant  or  contract  within 
a  service  area  could  result  in  the 
funding  of  a  multitude  of  small, 
fiagmented  providers.  That  is  not  the 
intent  of  this  provision.  Rather,  it  is 
merely  intended  to  give  the  Corporation 
the  ability  to  deal  with  fiscal  realities 
and  changes  that  will  result  from  a 
competitive  process  and  yet  still 
preserve  an  integrated  full  service 
system  of  legal  assistance.  The  rule  has 
b^n  revised  to  allow  the  Corporation  to 
make  more  than  one  grant  or  contract 
for  a  particular  service  area  only  when 
the  Corporation  determines  such  action 
is  necessary  to  ensure  that  eligible 
clients  within  the  service  area  will  have 
access  to  a  full  range  of  high  quality 
legal  services. 

Another  comment  on  §  1634.3(d) 
stated  t^t  the  words  “high  quality” 
should  be  included  in  paragraph  (d)  so 
that  the  last  phrase  would  read:  “so  as 
to  ensure  that  all  eligible  clients  within 
the  service  area  will  have  access  to  a  full 
range  of  high  quality  legal  services  in 
accordance  with  the  LSC  Act.”  The 
Board  agreed  and  the  words  “high 
quality”  are  included  in  this  final  rule. 

Paragraph  (e)  states  that  no  grant  or 
contract  may  be  awarded  for  a  term  of 
more  than  five  years.  It  also  clarifies 
that,  if  the  amount  of  funding  during  the 
period  of  the  grant  or  contract  is 
reduced  as  a  result  of  changes  in 
congressional  appropriations,  as 
opposed  to  a  reduction  of  funding  for  a 
particular  recipient  for  cause,  such  a 


reduction  will  not  be  considered  to  be 
a  termination  or  denial  of  refunding 
under  Corporation  regulations. 

Section  1634.4  Announcement  of 
Competition 

Paragraph  (a)  of  this  section  requires 
the  Corporation  to  give  public  notice  of 
a  competition  within  a  particular 
service  area  to  ciirrent  recipients, 
appropriate  bar  associations  and  other 
interested  groups.  The  Corporation  is 
also  required  to  publish  an 
annoimcement  in  periodicals  of  State 
and  local  bar  associations  and  at  least 
one  daily  newspaper  of  general 
circulation  in  the  area  to  be  served.  The 
rule  recognizes  that  LSC  has  no  control 
over  the  scheduling  and  policies  of  bar 
journals,  so  the  rule  requires  that  LSC 
“take  appropriate  steps  to  annoimce” 
the  competition  in  bar  journals.  The 
timing  of  the  announcements  may  be 
affected  by  Congressional  directions. 
Paragraph  (b)  sets  out  the  minimal 
contents  for  the  request  for  proposals 
(“RFP”),  but  leaves  to  the  Corporation 
discretion  to  include  the  details  of  what 
the  RFP  will  include.  The  Corporation 
is  required  by  peuagraph  (c)  to  make  a 
copy  of  the  RFP  available  to  any  person 
or  entity  requesting  one. 

Section  1634.5  Identification  of 
Qualified  Applicants  for  Grants  and 
Contracts 

This  section  lists  types  of  applicants 
that  would  qualify  to  compete  for  a 
grant  or  contract  under  this  part.  These 
include  current  recipients,  other  non¬ 
profit  organizations  that  have  as  a 
purpose  the  furnishing  of  legal 
assistemce  to  eligible  clients,  private 
attorneys,  groups  of  private  attorneys  or 
law  firms.  State  or  local  governments, 
and  substate  regional  planning  and 
coordination  agencies  which  are 
composed  of  substate  areas  and  whose 
governing  boards  are  controlled  by 
locally  elected  officials. 

The  rule  proposes  that  in  order  to 
receive  an  award  of  a  grant  or  contract, 
all  of  the  above  entities  would  be 
required  to  have,  depending  on  the  type 
of  applicant,  a  governing  or  policy  body 
that  is  consistent  with  the  provisions  of 
45  CFR  part  1607,  the  Corporation’s 
regulations  on  governing  bodies.  Part 
1607  requires  ^1  current  LSC  recipients 
to  have  governing  bodies,  unless  a 
recipient  is  granted  a  waiver  pursuant  to 
§  1607.6.  Recipients  granted  a  waiver, 
however,  are  still  required  to  have  a 
policy  body.  Under  part  1607,  a 
governing  body  is  defined  as  a 
recipient’s  governing  board  or  body  that 
has  authority  to  govern  the  activities  of 
the  LSC  recipient.  A  policy  body,  on  the 
other  hand,  is  a  body  formed  pursuant 
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to  the  waiver  provision  of  part  1607  that 
would  formulate  and  enforce  policy 
with  respect  to  the  services  provided 
imder  a  grant  or  contract  made  under 
the  LSC  Act.  Policy  bodies  would  be 
allowed  only  under  unusual  situations, 
such  as  when  the  recipient  is  not 
principally  a  legal  assistance 
organization  but  gets  an  LSC  grant  for 
legal  assistance  activities.  Because  a 
governing  board  or  policy  body  is  not 
necessarily  mandated  under  the  LSC 
Act  or  the  Corporation’s  appropriations 
act  for  entities  or  individuals  listed  in 
§  1634.5(a)  (3),  (4)  and  (5),  the 
Corporation  requested  conunents  in  the 
proposed  rule  on  whether,  as  a  matter 
of  policy,  some  governing  or  poUcy 
body  should  be  required  for  all  types  of 
grantees  so  that  all  grantees  are 
accoimtable  to  and  guided  by  the  policy 
decisions  of  such  bodies.  All  comments 
on  this  provision  agreed  on  the 
advisability  of  having  governing  boards 
or  bodies  for  all  types  of  recipients.  One 
current  LSC  recipient  stated  that  its 
ability  to  enjoy  significant  commimity 
support  and  to  receive  State  and  local 
fun^ng  was  largely  due  to  the  ties  that 
the  program’s  boards  of  directors  have 
had  with  the  community.  Another 
stated  that  having  some  type  of 
governing  body  helps  ensure  adequate 
input  from  the  client  community. 
Finally,  one  comment  suggested  that 
governing  or  policy  bodies  should  be 
independent  of  any  State  or  local 
government  influence. 

'The  Board  agreed  that  it  is  advisable 
for  every  recipient  to  be  accoimtable  to 
a  governing  board  or  policy  body  for  its 
activities  under  the  LSC  grant  as  long  as 
the  requirement  is  not  inconsistent  with 
other  applicable  law.  When  the 
Corporation  was  first  created  in  1974, 
Congress  included  a  governing  body 
requirement  in  the  LSC  Act  and,  starting 
in  the  early  1980’s,  has  included 
additional  requirements  in  the 
Corporation’s  annual  appropriations 
acts  in  a  proviso  commonly  called  the 
McCollum  Amendment.  The  McCollum 
Amendment  mandates  that  attorney 
governing  body  members  be  appointed 
by  appropriate  local  bar  associations. 
The  intent  of  this  provision  is  to 
‘‘increase  local  accountability  of 
programs  and  to  improve  enforcemeni 
of  the  act  and  regulations.”  127  Cong. 
Rec.  12.550  (June  16, 1981).  Tn  accord 
with  the  consistent  congre«‘'if>aal  \dew 
favoring  gov'eming  bodltsfor  LSC 
i-ecipients,  the  Corporation  believes  that 
some  sort  of  oversight  body  for  each 
recipient  is  critical  to  the  proser/ation 
of  an  accountable  and  high  quality  legal 
services  system.  In  addition,  the 
Corporation’s  experience  with 


governing  bodies  has  been  that  they 
provide  critical  community  connections 
and  policy  and  oversight  fimetions 
necessary  for  a  recipient  to  operate  a 
successful  legal  services  program. 
Furthermore,  to  require  such 
accountability  by  some  recipients  and 
not  others  would  create  an  unlevel 
playing  field  in  the  competitive  process 
and  would  risk  the  misuse  of  LSC  funds 
by  those  recipients  without  local 
oversight  bodies. 

Section  1634.5(a)(3)  identifies  law 
firms  as  qualified  applicants  but 
parenthetically  excludes  fi-om  eligibility 
any  “private  law  firm  that  expends  50 
percent  or  more  of  its  resources  and 
time  litigating  issues  in  the  broad 
interests  of  a  majority  of  the  pubUc.” 

The  parenthetical  language,  which  is 
found  in  Section  1007(b)(5)  of  the  LSC 
Act,  prohibits  the  Corporation  fi'om 
making  grants  or  contracts  with  law 
firms  &at  expend  more  than  50  percent 
or  more  of  their  resources  and  time 
litigating  issues  in  the  broad  interests  of 
a  majority  of  the  public,  rather  than  the 
poor  as  a  class  of  beneficiaries.  Congress 
has  chosen  not  to  permit  LSC  to  fund 
the  activities  of  such  law  firms.  Rather, 
under  the  LSC  Act,  Congress  has 
indicated  that  LSC  should  fund 
programs  focused  primarily  on  the 
provision  of  legal  assistance  to  the  poor. 

The  proposed  paragraph  (c) 
authorized  applicants  to  submit  joint 
applications.  The  Board  revised  this 
section  from  the  proposed  rule  to  allow 
a  joint  application  only  when  the 
application  delineates  the  respective 
roles  and  responsibilities  of  each 
quahfied  applicant. 

Section  1634.6  Notice  of  Intent  to 
Compete 

This  section  contemplates  that  all 
applicants,  including  current  recipients, 
who  intend  to  compete  for  a  grant  or 
contract  for  a  particular  service  area  will 
file  a  notice  of  intent  to  compete  which 
shall  include  the  information  delineated 
in  paragraph  (b).  Filing  deadlines  for  the 
notices  shall  be  specified  in  the  RFP. 
The  information  requested  will  give  the 
Corporation  notice  of  the  level  of 
competition  and  some  indication  as  to 
whether  applicants  may  need  assistance 
in  order  to  complete  a  full  application. 

One  comment  suggested  that  the 
Corporation  .should  not  require  current 
recipients  to  provide  all  the  information 
listed  in  paragraph  (b)  unless  there  has 
been  a  change  because  it  is  not  cost 
efficient  for  the  Coiporation  to  request 
infonnaticn  it  already  has.  The  Board 
noted  that  the  proposed  rule  aheady 
stated  that  applicants  wno  had  provided 
the  required  information  prior  to  filing 
a  notice  of  intent  to  compete  would  not 


need  to  resubmit  such  information. 
However,  the  Board  revised  the  rule  to 
require  all  applicants  to  submit  the 
required  information  at  the  time  of  filing 
an  intent  to  compete.  The  Board 
adopted  the  revision  because  all 
appUcants  should  be  heated  equally  and 
because  it  is  administratively  more 
efficient  for  the  Corporation  to  receive 
all  information  relevant  to  the 
competitive  grant  process  in  the  notice 
of  intent  to  compete. 

Another  comment  advised  including  a 
requirement  that  the  Corporation  inform 
all  applicants  of  all  notices  of  intent  to 
compete  that  had  been  filed,  so  that 
applicants  would  be  informed  of  the 
extent  of  competition  for  any  particular 
service  area.  Another  stated  that 
applicants  should  be  given  the  names, 
addresses  and  telephone  numbers  of 
potential  competitors  who  had  filed 
notices  to  compete  and  the  state  bar 
numbers  of  the  potential  applicant’s 
executive,  managing  or  senior  attorneys. 
Finally,  one  comment  suggested  that  a 
new  provision  be  added  to  §  1634.7  to 
address  the  issue  of  whether 
appUcations  are  subject  to  disclosiue 
under  the  Freedom  of  Information  Act 
(“FOIA”).  The  Board  did  not  revise  the 
rule  in  response  to  these  comments 
because  any  applicants  interested  in 
competition  information  may  submit 
requests  for  such  information  pursuant 
to  the  Corporation’s  FOIA  rule,  45  CFR 
part  1602,  and  the  Board  decided  that  it 
is  better  to  deal  with  the  release  of 
competition  information  pursuant  to  the 
poUcies  and  safeguards  in  the  FOIA 
rule. 

Under  FOIA,  “agency  records”  must 
be  released  upon  request  imless  the 
information  is  protected  by  one  or  more 
of  nine  FOIA  exemptions.  Within  the 
context  of  federal  grants.  Exemptions  4 
and  5  provide  protection  for  certain 
grant  or  grant  making  documents.  5 
U.S.C.  §§  552(b)(4)  and  552(b)(5). 

Exemption  4  protects  trade  secrets 
and  commercial  or  finemcial  information 
obtained  fi*om  a  person  that  is  privileged 
or  confidential.  Information  that  a 
person  is  required  to  provide  in  order  to 
compete  for  a  federal  grant  is  considered 
to  be  confidential  if  disclosure  would 
either  impaii  the  agency’s  ability  to 
obtain  necessary  information  in  the 
future  or  cause  substantial  harm  to  the 
competitive  position  of  the  provider  of 
the  information.  See  CriticaJ  Mass 
Energy  Proje^'t  v.  Nuclear  Reguiatory 
Commission,  975  F.2d  87.1  (D  C.  Cir 
1992)(ep  bauc);  National  Parks  and 
Conse^  nation  Association  v.  Morton,  498 
f. 2d  755  (D.C.  Cir.  1974). 

Exemption  5  piotects  “inter-agency  or 
intra-agency  memoranda  or  letters 
which  would  not  be  available  by  law  to 
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a  party  *  *  *  in  litigation  with  the 
agency.”  This  exemption  protects 
materials  reflecting  an  agency’s 
predecisional  deUberative  or  policy¬ 
making  processes  but  does  not  protect 
purely  Actual  information,  NUW  v. 
Sears,  Roebuck  &•  Company,  421  U.S. 
132, 151  (1975);  Russell  v.  Department 
of  the  Air  Force,  682  F.2d  1045, 1048 
(D.C.  Cir.  1982),  unless  it  is  so 
intertwined  with  protected  information 
that  its  release  would  reveal  the 
agency’s  deUberative  process.  Wolfe  v. 
HHS,  839  F.2d  768,  774  (D.C.  Cir. 
1988)(en  banc). 

Puiauant  to  these  exemptions,  the 
Corporation  intends  to  treat  competition 
records  in  the  foUowing  manner.  Prior 
to  making  awards,  the  Corporation  /ill 
not  release  any  competitive  grant 
appUcations  and  any  other  related 
documents  that  would  cause 
competitive  harm  to  appUcants.  Once 
grants  are  awarded,  however,  the 
Corporation  intends  to  release  any 
successful  appUcations  requested  under 
FOIA  except  for  any  proprietary 
information  contained  therein. 
Proprietary  information  generally  means 
information  that  is  the  product  of  a 
proprietor,  to  which  the  proprietor  has 
an  exclusive  right  in  the  competitive 
market,  and  the  release  of  which  would 
harm  the  competitive  advantage  of  the 
proprietor.  Prior  to  releasing  successful 
appUcations,  the  Corporation  will 
inrurm  appUcants  of  any  FOIA  requests 
for  their  appUcations.  AppUcants  may 
then  submit  requests  to  the  Corporation 
that  their  appUcations  or  other  relevant 
documents  not  be  disclosed.  Such 
requests  shall  state  all  grounds  upon 
which  the  disclosure  is  opposed. 
However,  the  Corporation  wiU  mttke  the 
final  decision  as  to  whether  information 
is  protected  fi'om  disclosure  under  FOIA 
and  will  inform  the  appUcant  if  the 
material  is  to  be  released.  The  appUcant 
will  be  given  the  opportimity  to  appeal 
that  decision  to  the  Corporation’s 
President. 

The  Corporation  will  also  protect 
from  disclosure  any  competitive  grant 
dociiments  that  are  determined  to  be 
predecisional  and  deUberative,  the 
release  of  which  would  reveal  the 
Corporation’s  deUberative  or  policy¬ 
making  processes.  Finally,  the 
Corporation  will  protect  any  other 
information  protected  imder  FOIA. 

Section  1634.7  Application  Process 

This  section  sets  out  the  application 
process  and  the  ba»c  requirements  that 
appUcants  will  have  to  meet  in  order  to 
be  entitled  to  compete  for  a  grant  or 
contract  to  deliver  services  in  a 
panicular  service  area.  The  Corporation 
is  given  broad  discretion  to  determine 


what  information  is  needed  to  complete 
a  particular  appUcation. 

Paragraph  (ej  of  the  proposed  rule 
provided  that  the  Corporation  may 
require  each  appUcant  to  agree  in 
writing  that,  if  the  appUcant  is  not 
selected  for  the  award  of  a  grant  or 
contract,  the  appUcant  would  not 
institute  a  court  action  regarding  the 
denial  of  an  award  until  the  appUcant 
has  participated  in  a  mediation  with  the 
Corporation  on  the  matter.  The 
proposed  rule  also  provided  that 
me^ation  procedures  would  be 
designed  by  the  Corporation  and  would 
provide  for  the  convenience  of  the 
parties  and  encourage  an  expeditious 
resolution  of  issues.  The  provision  was 
intended  to  avoid  costly  litigation  by 
providing  a  relatively  friendly  forum  for 
the  parties  to  meet  and  resolve  issues. 
The  CaUfomia  State  Bar  expressed 
support  for  the  provision  with  no 
explanation,  but  the  CLASP  disagreed 
and  urged  deletion  of  the  provision . 
According  to  CLASP,  regardless  of  the 
fact  that  the  proposed  rule  stated  that 
the  provision  was  not  intended  to 
suggest  that  appUcants  have  any 
property  or  hearing  rights,'  the  verj’  fact 
that  the  provision  is  in  the  rule  is  an 
invitation  for  appUcants  to  use 
mediation  as  a  forum  to  raise  issues  over 
the  results  of  the  competition  process 
that  otherwise  would  not  have  been 
raised.  CLASP  beUeves  that  this 
provision  could  embroil  the  Corporation 
in  expensive,  drawn-out  mediation 
procedures  and  will  actually  precipitate 
Utigation  rather  than  head  it  off. 

In  determining  whether  to  retain  the 
proposed  mediation  provision,  the 
Board  considered  comments  made 
during  its  pubUc  hearings  on  the  rule  as 
well  as  the  written  pubUc  comments. 
One  concern  raised  at  the  pubUc 
hearings  was  whether  the  mediation 
provision  is  intended  to  delay  making  a 
^ant  to  a  successfiil  appUcant  until  the 
complaining  appUcant’s  issues  are 
decided  through  mediation.  It  was 
pointed  out  that,  if  the  grant  award  is 
not  delayed,  there  would  be  no  remedy 
for  the  complaining  appUcant  and  thus 
nothing  of  substance  to  mediate. 
Another  issue  raised  was  whether  a 
standard  should  be  established  to 
determine  whether  a  complaint  had 
sufficient  merit  to  wari’^-ui  a  mediation 


'  It  is  well  established  that,  alisent  express 
statutory  language  to  the  contrary  or  a  showing  that 
the  applicant's  statutory  or  consiitulional  rights 
haveiimn  violated,  pre-award  applicants  for 
discretionary  grants  have  no  protected  pruperty 
interests  in  receiving  a  grant  and  thus  have  no 
standing  to  apjreal  the  funding  decision  by  tie 
grantor.  See  Cappalli,  Federal  Grants  and 
Cooperative  Agre^riurtf ,  §  3.28  and  l.egnl  Svnicrs 
Corporatiori  v.  E'tuiiah.  4j7  F.  Supp.  1058,  1062-  ' 
64  (D.  Md.  1978). 


procedure  and  who  would  decide 
whether  the  standard  is  met.  One 
conunent  suggested  that  a  way  to  avoid 
frivolous  complaints  would  be  to 
require  that  the  appUcant  agree  to  pay 
half  of  the  cost  of  mediation  in  order  to 
discourage  frivolous  complaints. 

The  Board  agreed  to  delete  the 
mediation  provision  from  the  rule.  In 
addition  to  the  concerns  raised  in 
comments,  the  Board  also  noted  that  the 
provision  is  unnecessary.  The 
Corporation  already  has  authority  to 
respond  to  complaints  about  its 
activities  and  to  decide  the  appropriate 
type  of  forum  to  address  and  resolve 
such  complaints. 

Section  1634.8  Selection  Process 

This  section  sets  out  the  selection 
process  to  be  used  by  the  Corporation 
when  deciding  what  grants  or  contracts 
are  to  be  made  to  service  areas.  The 
proposed  rule  required  the  Corporation 
to  review  all  relevant  information  about 
each  appUcant  that  is  no  more  than  five 
years  old,  request  any  necessary 
additional  information,  conduct  on-site 
visits  if  appropriate  to  fully  evaluate  an 
appUcation,  and  summarize  in  writing 
any  information  not  contained  in  an 
appUcant’s  appUcation.  One  comment 
suggested  that  there  may  be  some 
instances  where  information  about  an 
appUcant  that  is  older  than  five  years 
may  have  relevance  to  the  competitive 
process  and  that  the  Corporation  should 
not  make  a  hard  and  fast  rule  ageunst 
revievnng  older  documents. 

The  Board  agreed  that  the  cutoff  time 
should  be  changed  to  six  years.  Because 
competitive  grants  may  not  be  made  for 
longer  than  a  5-year  term,  the  extra  year 
would  allow  the  Corporation,  for 
example,  to  review  information  about 
appUcants  during  the  last  year  of  a  prior 
5-year  competitive  grant  term. 
Information  from  a  prior  grant  term 
would  inform  the  Corporation  of  the 
status  of  grantees  prior  to  a  new 
competitive  process  and  could,  for 
example,  provide  information  on  any 
unresolved  problems  that  arose  during 
the  immediately  proceeding  grant 
period. 

The  proposed  rule  required  the 
Corporation  1o  convenr  a  review  panel 
if  there  is  more  tiian  one  applicant  for 
h  panicular  service  area,  although  it 
could  choose  to  convene  a  f)anel  when 
there  is  only  one  applicani  Comments 
disagreed  willi  the  pjovision  that  would 
allow  the  Corporation  1e  lorego  a  review 
panel  if  there  is  only  one-  ajiplicant  lor 
€■  service  area.  They  argued  that  an 
independent  review  panel  is  necessary 
for  all  applicants  to  ensure  a  fair  and 
impartial  process  free  cl  the  vagaries  of 
politics.  Not  having  a  review  panel  for 
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a  single  applicant,  according  to  the 
conunents.  risks  a  situation  where  a 
single  applicant  is  given  less  scrutiny  or 
is  selected  for  a  grant  award  simply 
because  there  are  no  competing 
applications.  Although  recognizing  that 
the  comments  have  merit,  the  Board 
decided  to  retain  the  Corporation’s 
discretion  to  forego  a  review  panel  for 
single  applicants.  The  Board  is 
concerned  that  reductions  in  the 
Corporation’s  appropriations  could 
make  it  difficult,  if  not  impossible  in 
any  particular  grant  year,  to  fund  review 
panels  for  single  applicants. 

The  rule  provides  that  the 
Corporation  staff  shall  conduct  one  or 
more  on-site  visits  to  an  applicant  if 
necessary  and  appropriate  to  evaluate 
the  application  fully.  One  comment 
stated  that  review  panels  should  also 
have  the  option  for  a  site  visit.  The 
Board  opt^  against  this  proposal,  both 
because  of  the  financial  and 
administrative  burden  and  because  site 
visits  are  intended  to  allow  Corporation 
staff  to  compile  all  pertinent 
information  regarding  a  particular 
pantee  for  the  use  of  the  review  panels. 

The  process  set  out  in  this  section 
provides  that  review  panels  would 
review  the  applications  and  any 
summaries  prepared  by  the  Corporation 
aaiA  would  make  recommendations  to 
the  Corporation  regarding  awards  for 
particular  service  areas.  The 
Corpmation  staff  would  then  consider 
the  review  panel’s  recommendation  and 
forward  a  staff  recommendation  to  the 
C(Hp<»ation  President  for  a  final 
decision.  The  staff’s  written 
recommendation  must  include  the 
recommendations  of  the  review  panel 
and,  if  the  staff  recommendation  differs 
from  that  of  the  review  panel,  the  staff 
recommendation  shall  include  an 
explanation  of  why  the 
recommendations  differ.  The 
requirement  that  the  review  panel’s 
recommendation  be  included  in  all  staff 
recommendations  to  the  President  was 
made  in  response  to  comments 
suggesting  such  a  requirement.  The 
Board  ddcided  that  the  President  would 
be  better  able  to  make  grant  decisions  if 
provided  with  review  ptmel 
recommendations. 

One  comment  suggested  that  the  rule 
specify  a  time  frame  for  review  panels 
to  either  meet  or  render 
recommendations.  The  Board 
determined  that  establishing  a  time 
frame  should  be  an  internal 
administrative  decision  based  on  the 
Corporation’s  needs  in  any  given  year 
and  that  no  time  frame  should  be 
included  in  the  rule. 

Under  the  proposed  rule,  the 
Corporation  staff  could  recommend  that 


the  President  make  an  award  up  to  five 
years  or,  if  there  is  no  applicant  for  a 
service  area  or  no  applicant  meets  the 
criteria  to  receive  a  grant,  paragraph  (c) 
made  it  clear  that  the  Corporation  had 
discretion  to  determine  how  to  provide 
for  legal  assistance  in  the  service  area. 
Among  other  choices,  the  Corporation 
could  put  a  current  grantee  on  month- 
to-month  funding  in  order  to  conduct  a 
new  competition  or  enlarge  the  service 
area  of  a  neighboring  grantee. 

One  conunent  suggested  that 
paragraph  (c)  should  state  more 
affirmatively  that  LSC  must  make  some 
provision  to  ensme  that  service  is 
continued  in  an  area  where  there  were 
no  acceptable  applicants.  ’Che  Board 
revised  the  rule  to  require  the 
Corporation  to  take  all  practical  steps  to 
ensure  the  continued  provision  of  legal 
assistance  in  a  particular  service  area. 

Finally,  paragraph  (b)  provides  that 
the  President  is  to  make  final  decisions 
regarding  the  awmding  of  grants  and 
contracts.  It  also  requires  ffie 
Corporation  to  notify  all  applicants  in 
writing  of  the  President’s  decisions. 

Section  1634.9  Selection  Criteria 

This  section  sets  out  the  selecticm 
criteria  that  the  Corpcxation  will  iise  in 
selecting  recipients  for  the  service  ureas 
subject  to  competition.  The  criteria 
include  those  specified  in  imenacted  FY 
1996  legislaticm  (H.R.  2076)  that  was 
passed  by  Congress  but  vetoed  by  the 
Presidmt,  as  well  as  additional  crituia 
taken  from  the  provisiims  of  the  LSC 
Act  and  regulations  and  frt»B  the 
Performance  Measures  which  the 
Corporation  has  developed  to  measure 
the  performance  of  recipients.  Criteria 
from  H.R.  2076  have  been  included 
because  it  is  the  best  indication  of 
congressional  Intent  on  the 
Corporation’s  competitive  process  and 
the  Corporation  anticipates  that 
legislation  that  is  substantially  similar 
to  H.R.  2076  will  be  enacted  in  the  near 
future. 

This  section  received  the  most 
comments.  Paragraph  (a)(1)  reqmres 
each  applicant  to  demonstrate  an 
understanding  of  the  basic  legal  needs 
of  the  eligible  clients  in  the  area  served. 
There  were  no  comments  and  no 
changes  made  to  this  subsection. 

Two  comments  on  paragraph  (a)(2) 
stated  that  the  focus  ^ould  ^  on  the 
quality  of  an  applicant’s  actual  services 
as  well  as  on  the  quality  of  the 
applicant’s  approach  to  the  provision  of 
legal  services  as  provided  in  the 
proposed  subsection  (b).  The  Board 
agreed  and  revised  paragraph  (a)(2)  to 
require  applicants  to  demonstrate  the 
qucdity  of  their  legal  services  as  well  as 
their  delivery  approach. 


Paragraph  (a)(2)  also  requires  each 
applicant  to  ^monstrate  the  quality, 
feasibility  and  cost-effectiveness  of  its 
delivery  approach  in  relation  to  the 
Corporation’s  Perfcxmance  Criteria  and 
the  American  Bar  Association’s 
Standards  for  Providers  of  Civil  Legal 
Services  to  the  Poor.  Among  other 
things,  an  applicant’s  ability  to  meet 
this  criterion  could  be  demonstrated  by 
information  regarding  the  applicant’s 
experience  with  the  delivery  of  the  type 
of  legal  assistance  contemplated  under 
the  grants  or  contracts.  For  applicants 
who  are  not  current  recipients,  such 
experience  could  include,  fm  example, 
experience  in  a  legal  clinic  for  the  pom', 
the  provision  of  legal  assistance  on  a 
pre-paid  basis  to  low-income  clients, 
experience  on  a  pro  bono  or  judicare 
panel,  the  provisicm  of  legal  assistance 
as  a  private  attorney  in  a  low-income 
neighboriiood,  experience  as  a  public 
defender,  or  other  experience  in  the 
public  sectm. 

Paragraph  (a)(3)  requires  that  the 
applicant’s  governing  board  or  pohcy 
body  meets  m  will  meet  all  applicable 
statutmy,  regulatory  or  other  legal 
requirements  in  acamiance  with  the 
time  schedules  set  out  by  the 
CforpmaticNi.  This  requirement  would 
not  apply  to  an  mtity  if  it  is 
inconsistent  with  applic^le  law. 

Paragraph  (aH4)  requires  that  the 
applicant  demonstrate  how  it  will 
comply  with  applicable  provisions  of 
the  law  and  L^  regulations.  Among 
other  things,  the  apphcant’s  past 
experimice  of  cmnpliance  with  the 
Corporation  or  other  funding  sources  or 
regulatory  agencies  would  be  evidence 
of  the  applicant’s  ability  to  comply  with 
this  criterion. 

Paragraph  (a)(5),  which  reflects 
congressional  desire  expressed  in 
unenacted  FY  1996  legislation  that  was 
passed  by  Congress  but  vetoed  by  the 
President,  requires  the  Corporation  to 
consider  the  reputations  of  the 
applicant’s  principals  and  key  staff. 

Paragraph  (a)(6]  requires  applicants  to 
demonstrate  their  capacity  to  provide 
high  quality,  economical  and  efficient 
legal  services  through  an  integrated 
delivery  system,  su^  as  a  capacity  of 
the  applicant  to  engage  in  coUahorative 
efforts  with  other  organizations 
involved  in  serving  or  assisting  eligible 
clients.  One  comment  stated  that  it  is 
not  clear  in  this  provision  whether  an 
applicant  should  coordinate  with  State 
and  local  legal  services  programs  in 
order  to  ensure  a  full  range  of  legal 
assistance  within  the  appUcant’s  service 
area  or  in  other  service  areas  of  the  state. 
The  intent  of  this  provision  is  that  the 
applicant  seek  to  develop  a  legal 
assistance  dehvery  approach  that  will 
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help  ensure  that  a  full  range  of  legal 
assistance  will  be  provided  within  the 
applicant’s  service  area,  even  if  the 
applicant  does  not  itself  provide  a  full 
range  of  legal  assistance.  It  is  expected 
that  coordination  with  other  legal 
services  systems  throughout  the  State 
will  enable  the  recipient  to  provide  a 
higher  quality  of  legal  assistance  in  the 
applicant’s  area. 

Paragraph  (a)(7)  requires  apphcants  to 
demonstrate  a  capacity  to  develop  and 
increase  non-Corporation  resources. 

This  requirement  was  part  of  paragraph 
(f)  in  the  proposed  rule,  but  the  Board 
decided  that  it  should  be  stated  in  a 
separate  provision. 

Paragraph  (a)(8)  requires  that 
applicants  who  are  not  current 
recipients  demonstrate  a  capacity  to 
take  over  pending  cases  from  current 
recipients  and  to  provide  for  service  to 
such  clients. 

Paragraph  (a)(9)  focuses  on 
institutional  conflicts  of  interest  of  the 
applicant  with  the  client  community. 
In^tutional  conflicts  could  prevent 
applicants  from  being  able  to  deliver  the 
full  range  of  legal  services  necessary  to 
address  the  basic  legal  needs  of  clients. 
Applicants  must  show  that  they  do  not 
have  any  conflicts  that  would  require 
them  to  refuse  to  provide  representation 
on  particular  cases  that  are  of  high 
priority  to  the  client  community 
because  the  applicant  is  not  permitted 
by  a  funding  source  independent  of  LSC 
.to  provide  such  assistance. 

Paragraph  (b)  provides  that  the 
Corporation  shall  not  give  any 
preference  to  current  or  previous 
recipients  of  funds  when  awarding 
grants  and  contracts  imder  the 
competitive  bidding  system.  One 
comment  stated  that,  absent  legislation 
to  the  contrary,  “no  rational  b^is  exists 
not  to  grant  a  preference  to  current  or 
previous  grantees,’’  and  any  such 
preference  would  be  overcome  by  less 
than  favorable  monitoring  and 
compliance  reports.  The  Board  did  not 
agree.  Rather,  the  Bocud  believes  that 
grant  decisions  pursuant  to  a  fair 
competitive  process  should  be 
determined  on  the  selection  criteria  and 
not  on  a  prior  status  of  an  applicant  as 
an  LSC  recipient.  The  Board  also  noted 
that  all  versions  of  unenacted  FY  1996 
legislaticm  dealing  with  competition 
expressly  provide  that  no  preference 
be  given  to  ciurent  or  previous 
recipients. 

Section  1634.10  Transition  Provisions 
This  section  provides  for  transition 
steps  that  the  Corporation  may  take 
when  a  current  recipient  is  replaced  by 
another  applicant.  Under  paragraph  (a) 
(1),  funding  can  be  provided  to  enable 


a  cvurrent  recipient  to  complete  cases,  or 
withdraw  or  transfer  such  cases  to  the 
new  recipient  or  other  appropriate  legal 
services  provider.  Paragraph  (a)(2) 
requires  the  Corporation  to  ensure  the 
appropriate  disposition  of  real  and 
personal  property  of  the  current 
recipient  which  was  piuchcised  in 
whole  or  in  part  with  Corporation  funds 
in  accordance  with  Corporation 
policies.  The  proposed  rule  did  not 
require  the  Corporation  to  ensure  the 
appropriate  disposition  of  property  but 
merely  authorized  the  Corporation  to  do 
so.  One  comment  suggested  that  this 
activity  should  be  mandatory  and  the 
Board  ^reed. 

Another  comment  suggested  that  the 
rule  should  state  that  continued  funding 
for  a  recipient  should  be  for  “a 
retisonable  period  of  time”  and  at  a 
“reasonable”  level  to  be  determined  by 
the  Corporation.  The  Board  decided 
against  adding  the  “reasonable” 
language.  It  is  already  implicit  in  the 
rule  berause  the  Corporation  should 
always  act  in  a  reasonable  manner,  as 
opposed  to  an  arbitrary  or  capricious 
maimer.  In  addition,  the  term 
“reasonable,”  standing  alone,  is  too 
vague  to  be  helpful. 

Paragraph  (bj  provides  that  the 
Corporation  can  fund  new  recipients  at 
less  than  their  full  grant  initially  with 
incremental  increases  to  the  full  amount 
of  their  grant  award,  if  necessary,  to 
ensiue  effective  and  economical  use  of 
Corporation  funds  during  the  early 
months  of  a  grant  to  a  new  recipient. 
Such  funding  was  used  effectively  in 
past  years  when  new  grantees  were 
funded  and  helped  prevent  the 
accumulation  of  excessive  fund 
balances.  Other  transition  issues  may 
arise  that  are  not  expressly  addressed  in 
this  rule.  The  Corporation  intends  to 
address  such  issues  as  they  arise  in  a 
consistent  and  fair  manner  and  will 
clearly  communicate  any  transition 
policies  or  procedures  to  affected 
recipients  in  a  timely  manner. 

Section  1 634. 1 1  Replacement  of 
Recipient  That  Does  Not  Complete 
Grant  Term 

This  section  was  not  in  the  proposed 
rule  but  was  addressed  by  the  Board  in 
its  consideration  of  §  1634.8(c),  which 
deals  with  the  Corporation’s  discretion 
to  deal  with  a  situation  where,  pursuant 
to  a  competition,  there  are  no  applicants 
for  a  service  area  or  no  applicant  meets 
the  grant  criteria.  This  section  addresses 
a  different  situation  where  a  recipient, 
during  the  term  of  a  grant,  is  imable  or 
unwilling  to  continue  to  perform  the 
duties  required  under  the  terms  of  its 
grant.  According  to  this  section,  under 
such  circumstances,  the  Corporation 


shall  take  all  practical  steps  to  enstire 
continued  le^  assistance  in  the  service 
area  and  shall  have  discretion  to 
determine  the  appropriate  means  to  do 
so.  Alternatives  would  include 
enlarging  the  service  area  of  a 
neighboring  recipient,  putting  a  current 
recipient  on  month-to-month  funding  or 
entering  into  a  short  term  grant  with 
another  qualified  provider  until  the 
Corporation  is  able  to  complete  another 
competition. 

Section  1634.12  Emergency 
Procedures  and  Waivers 

This  section,  which  was  designated  as 
§  1634.11  in  the  proposed  rule,  provides 
that  the  President  may  waive  or  amend 
certain  parts  of  the  regulations, 
including  the  timetables  established 
thereimder  when  necessary  to  comply 
with  requirements  imposed  by  law.  This 
is  necessary,  for  example,  because 
Congress  has  not  yet  enacted  legislation 
providing  the  Corporation  with  specific 
timetables  or  full  fiscal  year  funding. 
Because  of  the  imcertainty  of  when  such 
legislation  will  be  enacted  or  what  the 
exact  terms  of  such  legislation  will  be, 
the  Corporation  may  need  flexibility  in 
order  to  issue  its  competitive  grants  in 
a  manner  consistent  with  such  law 
when  fincdly  enacted.  Only  one 
comment  was  received  on  this  section 
and  it  stated  that  no  other  provisions  of 
this  rule  should  be  waiveable  except  for 
those  cited  in  the  section  and  that  the 
rule  should  expressly  say  so.  The  Board 
determined  that  the  waiver  provision 
already  applies  only  to  those  provisions 
cited  and  that  no  clarification  was 
necessary. 

List  of  Subjects  in  45  CFR  Part  1634 
Contracts,  grants,  legal  services. 

For  the  reasons  set  out  in  the 
pre€unble,  LSC  proposes  to  amend  45 
CFR  chapter  X^h  by  adding  part  1634. 

PART  1634— COMPETITIVE  BIDDING 
FOR  GRANTS  AND  CONTRACTS 

Sec. 

1634.1  Purpose.  • 

1634.2  Definitions. 

1634.3  Competition  for  grants  and 
contracts. 

1634.4  Announcement  of  competition. 

1634.5  '  Identification  of  qualified  applicants 
for  grants  and  contracts. 

1634.6  Notice  of  intent  to  compete. 

1634.7  Application  process. 

1634.8  Selection  process. 

1634.9  Selection  criteria. 

1634.10  Transition  provisions. 

1634.11  Replacement  of  recipient  that  does 
not  complete  grant  term. 

1634.12  Emergency  procedures  and 
waivers. 

Authority:  42  U.S.C  2996e(a)(l)(A); 
2996f(a)(3). 
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S  1634.1  Purpose. 

This  part  is  designed  to  improve  the 
delivery  of  legal  assistance  to  ehgible 
clients  throu^  the  use  of  a  competitive 
system  to  award  grants  and  contracts  for 
the  delivery  of  legal  services.  The 
purposes  of  such  a  competitive  system 
are  to:  " 

(a)  Encoiuage  the  effective  and 
economical  delivery  of  high  quality 
legal  services  to  eligible  clients  that  is 
consistent  with  the  Corporation’s 
Performance  Criteria  and  the  American 
Bar  Association’s  Standards  for 
Providers  of  Civil  Legal  Services  to  the 
Poor  through  an  integrated  systerft  of 
leMl  services  providers; 

Provide  opportimities  for  qualified 
attorneys  and  entities  to  compete  for 
grants  and  contracts  to  dehver  high 
quality  legal  services  to  eligible  clients; 

(c)  ^courage  ongoing  improvement 
of  performance  by  recipients  in 
providing  high  quaUty  legal  services  to 
ehgible  chents; 

(d)  Preserve  local  control  over 
resource  allocation  and  program 
priorities;  and 

(e)  Minimize  disruptions  in  the 
dehvery  of  legal  services  to  eligible 
chents  within  a  service  area  during  a 
transition  to  a  new  provider. 

§  1634.2  Deflnitions. 

(a)  Qualified  applicants  are  those 
persons,  groups  or  entities  described  in 
section  1634.5(a)  of  this  part  who  are 
ehgible  to  submit  notices  of  intent  to 
compete  and  applications  to  participate 
in  a  competitive  bidding  process  as 
described  in  this  part. 

(b)  Review  panel  means  a  group  of 
individuals  who  are  not  Corporation 
staff  but  who  are  engaged  by  the 
Corporation  to  review  appheations  and 
make  recommendations  regarding 
awards  of  grants  or  contracts  for  the 
dehvery  of  legal  assistance  to  ehgible 
chents.  A  majority  of  review  panel 
members  shall  be  lawyers  who  are 
supportive  of  the  piuposes  of  the  LSC 
Act  and  experienced  in  and 
knowledgeable  about  the  dehvery  of 
legal  assistance  to  low-income  persons, 
and  ehgible  chents  or  representatives  of 
low-income  community  groups.  The 
remaining  members  of  the  review  panel 
shall  be  persons  who  are  supportive  of 
the  purposes  of  the  LSC  Act  and  have 
an  interest  in  and  knowledge  of  the 
delivery  of  quality  legal  services  to  the 
poor.  No  person  may  serve  on  a  review 
panel  for  an  appheant  with  whom  the 
person  has  a  ^ancial  interest  or  ethical 
conflict;  nor  may  the  person  have  been 
a  board  member  of  or  employed  by  that 
appheant  in  the  past  five  years. 

fc)  Service  area  is  the  area  defined  by 
the  Corporation  to  be  served  by  grants 


or  contracts  to  be  awarded  on  the  basis 
of  a  competitive  bidding  process.  A 
service  area  is  defined  geographically 
and  may  consist  of  all  or  part  of  the  area 
served  by  a  current  recipient,  or  it  may 
include  an  area  larger  than  the  area 
served  by  a  ciurent  recipient. 

(d)  Subpopulation  of  eligible  clients 
includes  Native  Americans  and  migrant 
farm  workers  and  may  include  other 
groups  of  ehgible  chents  that,  because 
they  have  special  legal  problems  or  face 
special  difficulties  of  access  to  legal 
services,  might  better  be  addressed  by  a 
separate  dehvery  system  to  serve  that 
chent  group  effectively. 

§  1634.3  Competition  for  grants  and 
contracts. 

(a)  After  the  effective  date  of  this  part, 
ah  grants  and  contracts  for  legal 
assistance  awarded  by  the  Corporation 
\mder  Section  1006(a)(1)(A)  of  the  LSC 
Act  shall  be  subject  to  the  competitive 
bidding  process  described  in  t^s  part. 

No  grant  or  contract  for  the  dehvery  of 
legal  assistance  shall  be  awarded  by  the 
Corporation  for  any  period  after  the 
effective  date  of  this  part,  unless  the 
recipient  of  that  grant  has  been  selected 
on  the  basis  of  the  competitive  bidding 
process  described  in  this  part. 

(b)  The  Corporation  shdl  determine 
the  service  areas  to  be  covered  by  grants 
or  contracts  and  shah  determine 
whether  the  population  to  be  served 
will  consist  of  all  ehgible  chents  within 
the  service  area  or  a  specific 
subpopulation  of  ehgible  chents  within 
one  or  more  service  areas. 

(c)  The  use  of  the  competitive  bidding 
process  to  award  grant(s)  or  contract(s) 
shall  not  constitute  a  termination  or 
denial  of  refunding  of  financial 
assistance  to  a  current  recipient 
pursuant  to  parts  1606  and  1625  of  this 
chapter. 

(a)  Wherever  possible,  the 
Corporation  shall  award  no  more  than 
one  grant  or  contract  to  provide  legal 
assistance  to  ehgible  chents  or  a 
subpopulation  of  ehgible  chents  within 
a  service  area.  The  Corporation  may 
award  more  than  one  grant  or  contract 
to  provide  legal  assistance  to  ehgible 
chents  or  a  subpopulation  of  ehgible 
chents  within  a  service  area  only  when 
the  Corporation  determines  that  it  is 
necessary  to  award  more  than  one  such 
grant  or  contract  in  order  to  ensure  that 
all  ehgible  chents  within  the  service 
area  wiU  have  access  to  a  fuh  range  of 
high  quahty  legal  services  in  accordance 
with  ^e  LSC  Act  or  other  apphcable 
law. 

(e)  In  no  event  may  the  Corporation 
award  a  grant  or  contract  for  a  term 
longer  than  five  years.  The  amount  of 
funding  provided  annuaUy  under  each 


such  grant  or  contract  is  subject  to 
changes  in  congressional  appropriations 
or  restrictions  on  the  use  of  those  funds 
by  the  Corporation.  A  reduction  in  a 
recipient’s  annual  funding  required  as  a 
result  of  a  change  in  the  law  or  a 
reduction  in  funding  appropriated  to  the 
Corporation  shah  not  be  considered  a 
termination  or  denial  of  refunding 
under  parts  1606  or  1625  of  this  copter. 

§  1634.4  Announcamant  of  compatttion. 

(a)  The  Corporation  shah  give  pubhc 
notice  that  it  intends  to  awani  a  grant 

or  contract  for  a  service  area  on  tibe  basis 
of  a  competitive  bidding  process,  shah 
take  appropriate  steps  to  annoimce  the 
availabihty  of  such  a  grant  or  contract 
in  the  periodicals  of  State  and  local  bar 
associations,  and  shall  pubhsh  a  notice 
of  the  Request  For  Proposals  (RFP)  in  at 
least  one  daily  newspaper  of  general 
circulation  in  the  area  to  be  served 
imder  the  grant  or  Contract.  In  addition, 
the  Corporation  shah  notify  current 
recipients,  other  bar  associations,  and 
other  interested  groups  within  the 
service  area  of  the  availabihty  of  the 
grant  or  contract  and  shah  conduct  such 
other  outreach  as  the  Corporation 
determines  to  be  appropriate  to  ensure 
that  interested  parties  are  given  an 
opporhmity  to  participate  in  the 
competitive  bidding  process. 

(b)  The  Corporation  shah  issue  an 
RFP  which  shah  include  information 
regarding:  who  may  apply,  appUcation 
procedures,  the  selection  process, 
selection  criteria,  the  service  areas  that 
Mnh  be  the  subject  of  the  competitive 
bidding  process,  the  amovmt  of  funding 
available  for  the  service  area,  if  known, 
apphcable  timetables  and  deadlines, 
and  the  LSC  Act,  regulations,  guidelines 
and  instructions  and  any  other 
apphcable  federal  law.  The  RFP  may 
also  include  any  other  information  ^at 
the  Corporation  determines  to  be 
appropriate. 

(c)  The  C.orporation  shah  make  a  copy 
of  the  RFP  available  to  any  person, 
group  or  entity  that  requests  a  copy  in 
accordance  with  procedures  established 
by  the  Corporation. 

§  1 634.5  Identification  of  qualified 
applicants  for  grants  and  contracts. 

(a)  'Fhe  fohowing  persons,  groups  and 
entities  are  quahfied  appheants  who 
may  submit  a  notice  of  intent  to 
compete  and  an  appheation  to 
participate  in  the  competitive  bidding 
process: 

(1)  Current  recipients; 

(2)  Other  non-profit  organizations  that 
have  as  a  purpose  the  fui^shing  of  legal 
assistance  to  ehgible  chents; 

(3)  Private  attorneys,  groups  of 
attorneys  or  law  firms  (except  that  no 
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private  law  firm  that  expends  50  percent 
or  more  of  its  resources  and  time 
litigating  issues  in  the  broad  interests  of 
a  majority  of  the  public  may  be  awarded 
a  grant  or  contract  under  the  LSC  Act); 

(4)  State  or  local  governments; 

(5)  Substate  regional  planning  and 
coordination  agencies  which  are 
composed  of  substate  areas  and  whose 
governing  boards  are  controlled  by 
locally  elected  officials. 

(b)  All  persons,  groups  and  entities 
listed  in  paragraph  (a)  of  this  section 
must  have  a  governing  or  policy  body 
consistent  with  the  requirements  of  part 
leor  of  this  chapter  or  other  law  that 
sets  out  requirements  for  recipients’ 
governing  bodies,  vmless  such  governing 
body  requirements  are  inconsistent  with 
applicable  law. 

(c)  Applications  may  be  submitted 
jointly  by  more  than  one  qualified 
applicant  so  long  as  the  application 
delineates  the  respective  roles  and 
responsibilities  of  each  qualified 
applicant. 

§  1634.6  Notice  of  intent  to  compete. 

(a)  In  order  to  participate  in  the 
competitive  bidding  process,  an 
applicant  must  submit  a  notice  of  intent 
to  compete  on  or  before  the  date 
designated  by  the  Corporation  in  the 
RFP.  The  Corporation  may  extend  the 
date  if  necessary  to  take  account  of 
special  circtunstances  or  to  permit  the 
Corporation  to  solicit  additional  notices 
of  intent  to  compete. 

fb)  At  the  time  of  the  filing  of  the 
notice  of  intent  to  compete,  each 
applicant  must  provide  the  Corporation 
with  the  following  information  as  well 
as  any  additional  information  that  the 
Corporation  determines  is  appropriate: 

(1)  Names  and  resvimes  of  principals 
and  key  staff; 

(2)  Names  and  resumes  of  current  and 
proposed  governing  board  or  policy 
body  members  and  their  appointing 
organizations; 

(3)  Initial  description  of  area  proposed 
to  be  served  by  the  applicant  and  the 
services  to  be  provided. 

§  1634.7  Application  process. 

(a)  The  Corporation  shall  set  a  date  for 
receipt  of  applications  and  shall 
aimounce  the  date  in  the  RFP.  Hie  date 
shall  afford  applicants  adequate 
opportunity,  after  filing  the  notice  of 
intent  to  compete,  to  complete  the 
application  process.  The  Corporation 
may  extend  the  application  date  if 
necessary  to  take  accoimt  of  special 
circumstances. 

(b)  The  application  shall  be  submitted 
in  a  form  to  be  determined  by  the 
Corporation. 

((^  A  completed  application  shall 
include  all  of  the  information  requested 


by  the  RFP.  It  may  also  include  any 
additional  information  needed  to  ^ly 
address  the  selection  criteria,  and  any 
other  information  requested  by  the 
Corporation.  Incomplete  applications 
will  not  be  considered  for  awards  by  the 
Corporation. 

(a)  The  Corporation  shall  establish  a 
procedure  to  provide  notification  to 
applicants  of  receipt  of  the  application. 

S  1634.8  Selection  process. 

(a)  After  receipt  of  all  applications  for 
a  particular  service  area.  Corporation 
staff  shall: 

(1)  Review  each  application  and  any 
additional  information  that  the 
Corporation  has  regarding  each 
applicant,  including  for  any  applicant 
that  is  or  includes  a  current  or  former 
recipient,  past  monitoring  and 
compliance  reports,  performance 
evaluations  and  other  pertinent  records 
for  the  past  six  years; 

(2)  R^uest  from  an  applicant  and 
reviev/  any  additional  i^ormation  that 
the  Corporation  determines  is 
appropriate  to  evaluate  the  application 
fuUy; 

(3)  Conduct  one  nr  more  on-site  visits 
to  an  applicant  if  the  Corporation 
determines  that  such  visits  are 
appropriate  to  evaliiate  the  application 
fuUy; 

(4)  Summarize  in  writing  information 
regarding  the  applicant  that  is  not 
contained  in  the  application  if 
appropriate  for  the  review  process;  and 

(5)  ^nvene  a  review  panel  unless 
there  is  only  one  applicant  for  a 
particular  service  area  and  the  ‘ 
Corporation  determines  that  use  of  a 
review  panel  is  not  appropriate.  The 
review  panel  shall: 

(i)  Review  the  applications  and  the 
siunmaries  prepaid  by  the  Corporation 
staff.  The  review  panel  may  request 
other  information  identified  by  the 
Corporation  as  necessary  to  evaluate  the 
applications  fully;  and 

(ii)  Make  a  written  recommendation 
to  the  Corporation  regarding  the  award 
of  grants  or  contracts  firom  the 
Coloration  for  a  particular  service  area. 

After  considering  the 
recommendation  made  by  the  review 
panel,  if  a  review  panel  was  convened, 
make  a  staff  recommendation  to  the 
President.  The  staff  recommendation 
shall  include  the  recommendation  of  the 
review  panel  and,  if  the  staff 
recommendation  differs  firom  that  of  the 
review  panel,  an  explanation  of  the 
basis  for  the  difference  in  the 
reconunendations. 

(b)  After  reviewing  the  written 
recommendations,  the  President  shall 
select  the  applicants  to  be  awarded 
grants  or  contracts  fit>m  the  Corporation 


and  the  Corporation  shall  notify  each 
applicant  in  writing  of  the  President’s 
decision  regarding  each  applicant’s 
application. 

(c)  In  the  event  that  there  are  no 
applicants  for  a  service  area  or  that  the 
Corporation  determines  that  no 
applicant  meets  the  criteria  and 
therefore  determines  not  to  award  a 
grant  or  contract  for  a  particular  service 
area,  the  Corporation  shall  take  all 
practical  steps  to  ensure  the  continued 
provision  of  legal  assistance  in  that 
service  area.  The  Corporation  shall  have 
discretion  to  determine  how  legal 
assistaixbe  is  to  be  provided  to  the 
service  area,  including,  but  not  limited 
to,  enlarging  the  service  area  of  a 
neighboring  recipient,  putting  a  ciirrent 
recipient  on  month-to-month  funding  or 
entering  into  a  short  term,  interim  grant 
or  contract  with  another  qualified 
provider  for  the  provision  of  legal 
assistance  in  the  service  area  until  the 
completion  of  a  competitive  bidding 
process  within  a  reasonable  period  of 
time. 

$  1634Ji  Selection  criteria. 

(a)  The  criteria  to  be  used  to  select 
among  qualified  applicants  shall 
include  the  following: 

(1)  Whether  the  applicant  has  a  full 
understanding  of  the  basic  legal  needs 

.  of  the  eligible  clients  in  the  area  to  be 
served; 

(2)  liie  quality,  feasibility  and  u>st- 
effectiveness  of  the  applicant’s  legal 
services  delivery  and  delivery  approach 
in  relation  to  the  Corporation’s 
Performance  Criteria  and  the  American 
Bar  Association’s  Standards  for 
Providers  of  Civil  Legal  Services  to  the 
Poor,  as  evidenced  by,  among  other 
things,  the  applicant’s  experience  with 
the  delivery  of  the  type  of  legal 
assistance  contemplated  under  the 
proposal; 

(3)  Whether  the  applicant’s  governing 
or  policy  body  meets  or  will  meet  all 
applicable  requirements  of  the  LSC  Act, 
regulations,  guidelines,  instructions  and 
any  other  requirements  of  law  in 
accordance  with  a  time  schedule  set  out 
by  the  Corporation; 

(4)  The  applicant’s  capacity  to  comply 
with  all  other  applicable  provisions  of 
the  LSC  Act,  rules,  regulations, 
guidelines  and  instructions,  as  well  as 
with  ethical  requirements  and  any  other 
requirements  imposed  by  law.  Evidence 
of  the  applicant’s  capacity  to  comply 
with  this  criterion  may  include,  among 
other  things,  the  applicant’s  compliance 
experience  with  the  Corporation  or 
other  funding  sources  or  regulatory 
agencies,  including  but  not  limited  to 
Federal  or  State  agencies,  bar 
associations  or  foundations,  courts. 
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lOLTA  programs,  and  private 
foimdations: 

(5)  The  reputations  of  the  applicant’s 
principals  and  key  staff; 

(6)  'The  applicant’s  knowledge  of  the 
various  components  of  the  legal  services 
delivery  system  in  the  State  and  its 
wrillingness  to  coordinate  with  the 
various  components  as  appropriate  to 
assure  the  availability  of  a  full  range  of 
legal  assistance,  including: 

(i)  its  capacity  to  cooperate  with  State 
and  local  bar  associations,  private 
attorneys  and  pro  bono  programs  to 
increase  the  involvement  of  private 
attorneys  in  the  delivery  of  legal 
assistance  and  the  availability  of  pro 
bono  legal  services  to  eligible  clients; 
and 

(ii)  its  knowledge  of  and  wrillingness 
to  cooperate  with  other  legal  services 
providers,  community  groups,  public 
interest  organizations  and  human 
services  providers  in  the  service  area; 

(7)  The  applicant’s  capacity  to 
develop  and  increase  non-Corporation 
resources; 

(8)  The  applicant’s  capacity  to  ensure 
continuity  in  client  services  and 
representation  of  eligible  clients  with 
pending  matters;  and 

(9)  The  applicant  does  not  have 
known  or  potential  conflicts  of  interest, 
institutional  or  otherwise,  writh  the 
client  conununity  and  demonstrates  a 
c{q)acity  to  protect  against  such 
conflicts. 

(b)  In  selectii^;  recipients  of  awards 
for  grants  or  contracts  imdei  this  part, 
the  Corporation  shall  not  grant  any 
preference  to  current  or  previous 
recipients  of  funds  from  the 
Corporation. 

§  1634.10  Transition  provisions. 

(a)  When  the  competitive  bidding 
process  results  in  the  awrard  of  a  grant 
or  contract  to  an  applicant,  other  than 
the  current  recipient,  to  serve  the  area 
currently  served  by  that  recipient,  the 
Corporation — 

(1)  may  provide,  if  the  law  permits, 
continu^  funding  to  the  current 
recipient,  for  a  period  of  time  and  at  a 
level  to  be  determined  by  the 
Cxirporation  after  consultation  with  the 
recipient,  to  ensure  the  prompt  and 
orderly  completion  of  or  withdrawal 
from  pending  cases  or  matters  or  die 
transfer  of  such  cases  or  matters  to  the 
new  recipient  or  to  other  appropriate 
legal  service  providers  in  a  manner 
consistent  writh  the  rules  of  ethics  or 
professional  responsibility  for  the 
jurisdiction  in  which  those  services  are 
being  provided;  and 

(2)  wall  ensure,  after  consultation 
with  the  recipient,  the  appropriate 
disposition  of  real  and  personal 


property  purchasedby  the  current 
recipient  in  whole  or  in  part  with 
Corporation  funds  consistent  writh  the 
Corporation’s  policies. 

(b)  Awards  of  grants  or  contracts  for 
legal  assistance  to  any  applicant  that  is 
not  a  current  recipient  may,  in  the 
Corporation’s  discretion,  provide  for 
incremental  increases  in  fending  up  to 
the  annualized  level  of  the  grant  or 
contract  award  in  order  to  ensure  that 
the  applicant  has  the  capacity  to  utilize 
Corporation  funds  in  an  effective  and 
economical  maimer. 

§1634.11  Reptacement  of  redpienf  that 
does  not  con^te  grant  term. 

In  the  event  that  a  recipient  is  unable 
or  unwilling  to  continue  to  perform  the 
duties  required  under  the  terms  of  its 
grant  or  contract,  the  Corporation  shall 
take  all  practical  steps  to  ensure  the 
continued  provision  of  legal  assistance 
in  that  service  area  The  Corporation 
shall  have  discretion  to  determine  how 
legal  assistance  is  to  be  provided  to  the 
service  area,  including,  but  not  limited 
to,  enlarging  the  service  area  of  a 
neighboring  recipient,  putting  a  current 
recipient  on  month-to-month  fending  or 
entering  into  a  short  term,  interim  grant 
or  contract  writh  another  qualified 
provider  for  the  provision  of  legal 
assistance  in  the  service  area  imtil  the 
completion  of  a  competitive  bidding 
pnrocess  within  a  reasonable  period  of 
time. 

§  1634.12  Emeigency  procedures  and 
waivers. 

The  President  of  the  Corporation  may 
waive  the  requirements  of  §§  1634.6  and 
1634.8(a)  (3)  and  (5)  when  necessary  to 
comply  writh  requirements  imposed  by 
law  on  the  awaids  of  grants  and 
contracts  for  a  particular  fiscal  year. 

Dated:  March  26, 1996. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  96-7824  Filed  3-29-96;  8:45  wn] 
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45CFR  Part  1635 

Timekeeping  Requirement 

agency:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  requires  all 
recipients  of  Legal  Services  Corporation 
(“L^”  or  “Corporation”)  funds  to 
accoimt  for  the  time  spent  on  all  cases, 
matters,  and  supporting  activities  by 
their  attorneys  and  pai^egals,  whefeer 
funded  by  the  Corporation  or  by  other 
sources. 

EFFECTIVE  DATE:  May  1, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Victor  M.  Fortuno,  Gweral  Counsel, 

Legal  Services  Corporation,  750  First 
Street  NE.,  11th  Floor,  Wariiington,  D.C. 
20002-4250.  (202)  336-6800. 
SUPPLEMENTARY  INFORMATION:  On  June 

25. 1995,  in  order  to  improve  the 
accountability  of  recipients  for  their 
funds  (both  Corporation  and  all  other 
funds),  and  in  response  to  concerns 
expressed  by  members  of  Congress  in 
proposed  reauthorization  legislation, 
proposed  appropriations  legislation,  and 
in  congressional  hearings,  the  LSC 
Board  of  Directors  ("Board”)  adopted  a 
resolution  requiring  Corporation  staff  to 
prepare  a  regulation  specifying  a  time 
and  recordkeeping  system  for 
implementation  by  LSC  recipients.  On 
September  8, 1995,  the  Board’s 
Oj^rations  and  Regulations  Committee 
(“Committee”)  held  public  hearings  on 
proposed  45  CFR  part  1635,  After 
adopting  several  changes  to  the 
proposed  rule,  the  Committee  voted  to 
publish  the  proposed  rule  in  the  Federal 
Register  for  notice  and  comment. 

The  proposed  rule  was  pubUshed  in 
the  Federal  Register  on  September  21, 
1995  (60  FR  48956k  Six  comments  were 
submitted  during  the  allotted  time  and 
three  arrived  after  the  deadline,  but  all 
nine  were  fully  considered.  The 
Committee  met  on  December  17, 1995, 
to  consider  the  written  and  oral 
>  comments  to  The  proposed  rule.  Based 
on  the  comments,  the  Committee 
revised  the  proposed  rule.  On  December 

18. 1995,  the  Board  voted  to  adopt  the 
rule  as  recommended  by  the  Committee 
and  directed  publicaticm  of  the  rule  in 
the  Federal  Register  as  a  final  rule. 

This  rule  requires  recipients  to 
account  for  the  time  spent  on  all  cases, 
matters,  and  supporting  activities  by 
their  attorneys  and  paralegals.  These 
requirements  apply  whether  the  case, 
matter,  or  supporting  activity  is  funded 
by  the  Corporation  or  by  other  sources, 
as  prorided  in  H.R.  2076,  the 
appropriations  bill  which  included 
fimds  for  LSC  for  fiscal  year  (“FY”) 

1996.  (H.R.  2076  was  passed  by 
Congress  but  vetoed  by  the  President; 
however,  the  Corporation  anticipates 
passage  of  legislation  containing 
substantially  similar  language  in  the 
near  future.)  Such  timekeeping  is  not 
now  required  imder  45  CFR  Part  1630, 
Costs  Standards  and  Procedures. 

Several  comments  objected  to  the 
proposed  rulp  as  time-consuming,  costly 
and  burdensome.  The  Corporation  is 
mindful  of  the  costs  which  this 
regulation  wrill  impose  on  its  recipients. 
Nevertheless,  despite  the  possibility  that 
implementation  of  this  rule  will  reduce 
a  recipient’s  LSC-funded  capacity  for 


14262 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


client  services,  the  Corporation  has 
concluded  that  timekeeping  by 
attorneys  and  paralegals  will  materially 
improve  recipients’  accountability  for 
their  funds.  Stated  simply,  the  potential 
benefits  of  timekeepingto  recipients 
outweigh  the  costs.  Thi^  benefits 
include  improved  supervisory 
information,  better  cost  estimation  in 
bidding  for  other  funds,  enhanced 
control  of  primity  implementation  by 
local  boards  of  dhectors,  and  more 
informative  reports  to  the  Corporation, 
other  grantors,  and  the  public.  Congress 
has  apparently  reached  a  similar 
conclusion,  since  a  timekeeping 
requiremoit  is  included  in  §  504(10)  of 
the  House  bill  (H.R  2076),  §  14(a)(10)(A) 
of  the  Senate  version,  and 
§  504(a)(10)(A)  of  the  House-Senate 
Conference  version. 

The  remainder  of  this  commmitary 
provides  a  section-by-section  analysis  of 
the  rule,  discusses  the  major  issues 
raised  by  comments,  and  notes  the 
changes  made  in  the  regulation. 

Section  1635.1  Purpose 

The  purpose  of  this  rule  is  to  ensure 
recipient  accountability  for  the  use  of 
funds.  Although  not  included  as  a  stated 
purpose,  the  Corporation  notes  that,  as 
some  recipients  mat  currently  have 
timekeeping  systems  in  place  have 
foimd,  timekeeping  may  be  a  useful 
management  tool  as  welL 

Section  1635.2  Dilutions 

This  section  now  defines  "case,” 
"matter,”  and  "supporting  activity”  as 
the  functions  of  a  program  for  which 
time  records  are  required  to  be  kept 
Several  comments  criticized  the 
definitions  in  the  proposed  rule  as 
vague,  confusing  or  incomplete,  and 
sought  more  examples  for  guidance.  The 
definitions  have  bmn  substantially 
changed  to  address  these  concerns. 

Se^on  S04(a)(10)(A)  would  have 
required  that  record^  of  time  be 
maintained  on  “each  case  or  matter.” 
One  comment  pointed  out  that  the 
proposed  rule  failed  to  indicate  where 
to  record  time  spent  on  'imp<Htant 
elements  of  program  services,  such  as 
training,  intake,  staff  development,  the 
preparation  of  desk  manuals,  and 
continuing  legal  educaticm.  This  final 
rule  assigns  such  actions  to  the  term 
"matter.”  As  a  result,  the  categories  now 
closely  parallel  the  terms  used  in  new 
accounting  standarde  which  every 
recipient  of  LSC  funding  is  requii^  to 
follow.  These  new  standards  ^  the 
financial  statements  of  not-for-profit 
organizations  such  as  legal  services 
programs  require  that  annual  finanrfal 
statements  report  expenses  by  their 
functional  deifications,  divided  into 


two  major  classes  of  expenses  for 
"program  services”  and  “supporting 
activities.”  Financial  Accoimting 
Standards  Board,  Statement  of  Finandal 
Accounting  Standards  No.  117, 1 26 
(June  1993)  [hereafter  referred  to  as 
“SFAS  lli^’].  “Program  services”  are 
defined  as  actions  “that  result  in  goods 
and  services  being  distributed  to 
beneficiaries,  customers,  or  members 
that  fulfill  the  purposes  or  mission  for 
which  the  organization  exists.”  SFAS 
117  at  1 27.  “Supporting  activities”  are 
defined  as  “all  activities  of  a  not-for- 
profit  organization  other  than  program 
services.  Generally,  they  include 
management  and  general,  fundraising, 
and  membership-development 
activities.”  SFAS  117  at  ^  28.  The 
revised  definitions  in  the  regulation 
adopt  the  accoimting  separation  of 
"program  service”  fiom  “supporting 
activities.” 

Within  the  program  services  category, 
separate  definitions  are  provided  for  a 
“case”  and  a  "matter.”  The  definition  of 
“matter”  includes  both  direct  program 
services  such  as  community  legal 
education  and  also  the  types  of  actions 
which  must  be  performed  in  order  to 
provide  direct  program  services  in  an 
effective  and  efficimit  manner.  Time 
spent  in  training,  the  preparation  of 
desk  manuals,  and  similu  undertakings, 
is  necessary  and  reasonable  to 
accomplish  a  recipient’s  program 
service  priorities,  butit  is  o^n  not 
directly  allocable  to  a  particular  case  or 
matter.  Instead,  the  costs  incurred  in 
such  uses  of  time  are  gathered  together 
in  an  indirect  cost  pool  and  then 
allocated  among  the  relevant  program 
services  and  fuml  sources  pursuant  to 
45  CFR  part  1630  and  generally 
accepted  accounting  principles.  The 
Corporation  has  attempted  to  clearly 
delineate  the  actions  which  will  ftdl  into 
each  category;  however,  if  in 
unresolv^le  doubt  as  to  the  category  in 
i^ch  a  particular  action  belongs,  the 
recipient  should  classify  that  action  as 
a  “matter.” 

Actions  that  are  administrative- in 
nature  would  be  included  in  the 
supporting  activities  category.  Actions 
su(£  as  bmud  meetings,  staff  breaks, 
general  staff  meetings,  researching  and 
implementing  timekiseping  systems,  and 
staff  evaluations  would  be  included  in 
the  supporting  activities  subcategory  of 
“management  and  generak” 

Section  1635.3  Timekeeping  . 
Requirement 

Tliis  section  sets  out  the  timekeeping 
requirement  The  rule  sets  out  the 
minimum  requiremcmts  for  a 
timekeeping  system  and  is  not  intended 
to  prevent  r^pients  fiom  implementing 


a  system  designed  to  collect  additional 
information  the  recipient  will  find 
useful  for  program  purposes. 

The  timekeeping  rule  is  intended  to 
require  all  recipients  to  account  for  the 
time  spent  by  ^eir  attorneys  and 
parale^s  cm  all  cases,  matters,  and 
supporting  activities,  whether  the  time 
is  funded  by  the  Corpcaation  or  by  other 
sources.  Such  timekeeping  records  must 
be  created  contemporaneously.  This 
means  that,  in  most  cases,  records 
should  be  created  no  latOT  than  the  end 
of  the  day.  The  records  also  must 
acxxnmt  for  time  in  increments  not 
greater  than  one-quarter  of  an  hour, 
comprismg  all  of  the  efforts  of  the 
attorneys  and  paralegals  for  which 
compensation  is  paid.  In  response  to  a 
question  raised  in  the  comments,  it  is 
noted  that,  although  the  rule  contains  a 
not  less  than  one-quarter  hour 
requirement,  true  blocks  of  time  may  be 
accumulated  (for  example,  where  30 
minutes  is  spent  on  one  ac:tivity.  the 
time  record  may  reflect  the  30-minute 
increment).  Because  the  Corporation 
believes  time  records  will  be  more 
useful  to  the  Gk>iq>oration  and  to  the 
recipient  if  certain  data  are  included, 
the  content  of  the  time  records  has  been  - 
specified  in  more  detail  to  ensure  that 
eacii  case  has  a  specific  and  unique 
(dient  name  or  case  number,  and  that 
time  spent  by  lawyers  and  paralegals  on 
matters  or  supporting  activities  is 
identified  separately  fiom  time  spent  on 
cases. 

In  addition,  to  avoid 
misunderstanding,  the  rule  now 
explicitly  requires  that,  for  time  spent 
after  a  time  recxird  system  is 
implemented,  the  system  must  be  able 
to  aggregate,  cm  request,  time  data  in  the 
legal  problem  categories  that  the 
Corporation  uses  for  its  Case  Service 
Reports.  This  will  ensure  that  recipients 
will  be  able  to  demonstrate  their  time  by 
type  of  case  and  will  assist  them  in 
estimating  future  resouna 
commitments.  Recipients  will  be  able  to 
meet  this  recpiirement,  for  example,  by 
entering  the  legal  problem  category  cm 
each  time  record  for  a  case  or  by 
aggregating  the  data  of  all  cases  of  the 
same  type  through  coding  of  eacdi  client 
name  or  case  number. 

Because  the  rule  as  proposed 
contained  cmly  an  effe^ve  date  and  did 
not  address  the  question  of  precisely 
when  a  timekeeping  system  must  be 
implemented,  the  r^e  has  been 
mciidified  to  add  a  specific  time  period 
by  which  a  timekeeping  system  must  be 
put  in  placa.  Recipients  must 
implement  a  system  in  accordance  with 
the  rule  no  later  than  30  days  after  the 
rule’s  effeciive  date,  or  within  30  days 
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of  the  effective  date  of  a  ^ant  or 
contract,  whichever  is  later. 

The  timekeeping  requixeraent,  with  its 
reference  to  45  CFR  part  1630,  was  read 
by  some  commentators  as  creating  a 
new  requirement  that  all  cost 
allocations  for  part  1630  purposes  be 
calculated  directly  from  time  records 
kept  piusuant  to  this  rule.  This  is  not 
correct.  Part  1630  requires  that  costs  be 
allocated  to  cost  objectives  (such  as 
grants,  projects,  services  or  other 
actions)  in  accordance  with  the  benefits 
received  by  those  cost  objectives.  Time 
records  may  well  provide  the  basis  for 
allocating  costs  among  cost  objectives. 
Under  both  part  1630  and  generally 
accepted  accounting  principles, 
however,  in  appropriate  situations  other 
bases  remain  acceptable  as  well,  such  as 
nvunber  of  cases,  niunber  of  employees, 
or  total  direct  costs.  A  more  extended 
discussion  of  allocation  bases  can  be 
found  in  the  Supplementary 
Information  for  part  1630  as  a  final  rule, 
published  on  August  13, 1986  (51  FR 
29078-29079). 

Some  confiision  also  arose  from  the 
statement  in  the  Supplementary 
Information  to  the  proposed  nile  that 
recipients  must  account  for  100  percent 
of  attorney  and  paralegal  time  spent  in 
the  coiuse  of  their  employment,  even  if 
the  time  is  spent  outside  normal 
business  hours.  The  statement  that 
recipients  must  account  for  100  percent 
of  attorney  and  paralegal  time  is  not 
intended  to  suggest  that  the  number  of 
hoius  attorneys  and  paralegals  work 
should  exceed  the  nmnber  of  hoiirs  in 
a  normal  business  day  or  week.  It  is 
assumed  that  attorneys  and  paralegals 
work  the  number  of  hours  necessary  to 
perform  their  job  duties  competently 
and  professionally.  Pursuant  to  the  rule, 
time  records  are  designed  to  document 
all  (100  percent)  the  efforts  of  attorneys 
and  paralegals  for  which  they  are 
compensated  by  a  recipient,  regardless 
of  whether  such  comptensated  work  is 
performed  before,  diuing,  or  after  a 
recipient’s  normal  business  hours. 
Moreover,  since  the  purpose  of  the  rule 
is  to  ensure  accountability  for  the  use  of 
recipients’  funds,  it  is  not  intended  to 
require  attorneys  and  paralegals  to 
account  for  any  time  period  for  which 
they  are  not  being  compensated  by  a 
recipient  for  work  performed  on  bebedf 
of  the  recipient. 

Section  1635.4  Administrative 
Provisions 

The  proposed  rule  included  language 
advising  recipients  that  the  records 
should  be  maintained  in  a  manner 
consistent  with  the  attorney-client 
privilege  and  all  applicable  rules  of 
professional  responsibility.  Since  all 


actions  of  recipients  must  be  consistent 
with  the  attorney-client  privilege  and 
rules  of  professional  responsibility, 
upcm  reflection,  the  Corpxmtien  has 
determined  that  inclusion  of  specific 
language  in  Jie  rule  is  not  necessary.  In 
implementing  the  timekeeping 
requirement,  recipients  should  remain 
aware  of  the  access  provision  and 
mindful  of  ethical  precepts  governing 
client  confidentiality. 

The  House-Senate  Conference  version 
of  H.R.  2076  directed  that  time  records 
be  accessible  to  the  Corporation 
(§  509(d))  and  to  any  Federal 
depwutment  or  agency  auditing  or 
monitoring  the  activities  of  the 
Corporation  or  of  a  recipient  and  any 
independent  auditors  or  monitors 
receiving  Federal  funds  to  conduct  such 
auditing  or  monitoring  (§  504(a)(10)(C)). 
The  Coherence  version  aiso  directed 
that  the  Corporation  not  disclose  time 
records  it  obtains  except  to  a  law 
enforcement  official  or  to  a  bar 
association  official  conducting  a 
disciplinary  investigation  (§  509(e)). 

One  conunent  suggested  that  the 
regulation  should  contain  very  similar 
provisions.  Because  the  final  statutory 
definition  of  those  who  will  be  entitled 
to  access  to  time  records  either  directly 
firom  the  recipient  or  ficm  the 
Corporation  is  still  vmcertain,  the 
regulation  simply  provides  notice  that 
there  are  organizations  and  individuals 
who  may  have  such  access  imder 
statutes.  On  the  other  hand,  with  regard 
to  release  of  such  time  records  as  the 
Corporation  may  obtain,  the  Board 
decided  that  it  would  adopt  the  terms  of 
the  Conference  version  of  H.R.  2076  and 
included  them  in  the  final  rule  without 
waiting  for  enactment  of  the  final 
appropriations  law. 

List  of  Subjects  in  45  CFR  Part  1635 

Legal  services.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
LSC  amends  45  CFR  chapter  XVI  by 
adding  part  1635  as  follows: 

PART  1635— TIMEKEEPING 
REQUIREMENT 

Sec. 

1635.1  Purpose. 

1635.2  Definitions. 

1635.3  Timekeeping  Requirement 

1635.4  Administrative  Provisions. 

Authority:  42  U.S.C.  §§  2996e(b)(l)(A), 

2996g(a),  2996g(b),  2996g(e). 

§1635.1  Purpose. 

This  Part  is  intended  to  improve 
accountability  for  the  use  of  dl  funds  of 
a  recipient  by: 

(a)  Assuring  that  allocations  of 
expenditures  of  Corporation  funds 


pursuant  to  45  CFR  part  1630  are 
supported  by  accurate  and 
contemporaneous  records  of  the  cases, 
matters,  and  supporting  activities  for 
which  the  funds  have  been  expended; 

(b)  Enhancing  the  ability  of  the 
recipient  to  determine  the  cost  of 
specific  functions;  and 

(c)  Increasing  the  information 
available  to  the  Corporation  for  assuring 
recipient  compliance  with  Federal  law 
and  Cmporation  rules  and  regulations. 

§1635.2  Definitions. 

As  used  in  this  part — 

(a)  A  “case”  is  a  form  of  program 
service  in  which  an  attorney  or 
paralegal  of  a  recipient  provides  legal 
services  to  one  or  more  specific  clients, 
including,  without  limitation,  providing 
representation  in  litigation, 
achninistrative  proceedings,  and 
negotiations,  and  such  actions  as  advice, 
providing  brief  services  and 
transactional  assistance,  and  assistance 
with  individual  PAI  cases. 

(b)  A  “matter”  is  an  action  which 
contributes  to  the  overall  delivery  of 
program  services  but  does  not  involve 
dir^  legal  advice  to  or  legal 
representation  of  one  or  more  specific 
clients.  Examples  of  matters  include 
both  direct  services,  such  as  community 
education  presentations,  operating  pro 
se  clinics,  providing  information  almut 
the  availability  of  legal  assistance,  and 
developing  written  materials  explaining 
legal  rights  and  responsibilities;  and 
indirect  services,  such  as  training, 
continuing  legal  education,  general 
supervision  of  program  services, 
preparing  and  ffisseminating  desk 
manuals,  PAI  recruitment,  intake  when 
no  case  is  undertaken,  and  tracking 
substantive  law  d'tvelopments. 

(c)  A  “supportii.g  activity”  is  any 
action  that  is  not  a  case  or  matter, 
including  management  and  general,  and 
fundraising. 

§  1635.3  Timekeeping  Requirement 

(a)  All  expenditiues  of  funds  for 
recipient  actions  are,  by  definition,  for 
cases,  matters,  or  supporting  activities. 
The  allocation  of  all  expenditures  must 
be  carried  out  in  accordance  with  45 
CFR  part  1630. 

(b)  Time  spent  by  attorneys  and 
paralegals  must  be  documented  by  time 
records  which  record  the  amount  of 
time  spent  on  each  case,  matter,  or 
supporting  activity. 

(1)  Time  records  must  be  created 
contemporaneously  and  account  for 
time  in  increments  not  greater  than  one- 
quarter  of  an  hour  whidb  comprise  all 
of  the  efforts  of  the  attorneys  and 
paralegals  for  which  compensation  is 
paid. 
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(2)  Each  record  of  time  spent  must 
contain:  for  a  case,  a  unique  client  name 
or  case  number;  for  matters  or 
supporting  activities,  an  identification 
of  the  category  of  action  on  which  the 
time  was  spent. 

(c)  The  timekeeping  system  must  be 
implemented  within  30  days  of  the 
effective  date  of  this  regulation  or 
within  30  days  of  the  efiective  date  of 
a  grant  or  contract,  whichever  is  later. 

(d)  The  timekeeping  system  must  be 
able  to  aggregate  time  record 
information  from  the  time  of 
implementation  on  both  closed  and 
pending  cases  by  legal  problem  type. 

§  1 635.4  Administrative  Provisions. 

Time  records  reqmred  by  this  section 
shall  be  available  for  examination  by 
auditors  and  representatives  of  the 
Corporation,  and  by  any  other  person  or 
entity  statutorily  entitled  to  access  to 
such  records.  The  Corporation  shall  not 
disclose  any  time  record  except  to  a 
Federal.  State  or  local  law  enforcement 
official  or  to  an  official  of  an  appropriate 
bar  association  for  the  purpose  of 
enabling  such  bar  association  official  to 
conduct  an  investigation  of  an  alleged 
violation  of  the  rules  of  professional 
conduct. 

Dated:  March  26, 1996. 

Victor  M.  Fortune, 

General  Counsel. 

(FR  Doc.  96-7822  Filed  3-29-96;  8:45  am] 
BN.LMG  CODE  7060-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1535  and  1552 
[FRL-6448-7] 

Acquisition  Regulation;  Confidential 
Business  Information 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUIMARY:  This  document  amends  the 
Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  by  revising  both  the 
prescription  for  use  of  solicitation 
provisions  and  contract  clauses 
regarding  collection,  use,  access, 
treatment,  and  disclosme  of  confidential 
business  information  (CBI),  and  adding 
solicitation  provisions  and  contract 
clauses  on  CBI. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street, 


SW.,  Washington,  DC  20460.  Telephone: 
(202)  260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  was  published  in 
the  Feder^  Register  (60  64408)  on 

December  15, 1995,  providing  for  a  60- 
day  comment  period  until  February  13, 
1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  Due  consideration 
was  given  to  the  one  comment  received. 
The  following  is  a  summary  of  the 
comment  received  and  the  Agency’s 
di^osition  of  the  comment. 

Comment.  The  use  by  the 
Environmental  Protection  Agency  and 
potentiedly  other  Federal  agencies  and 
contractors  of  confidential  business 
information  (CBI)  would  not  be 
ob}ectionable  as  long  as  proper 
safeguards  are  in  place  to  protect  CBI 
from  improper  release  to  a  company’s 
competitors.  The  proposed  rule  appears 
to  provide  sufficient  safeguards  to 
protect  CBI  from  improper  release  with 
the  exception  of  one  comment  and 
suggestion. 

With  respect  to  Section  1552.235-79, 
Release  of  Contractor  Confidential 
Business  Information,  we  suggest  that 
paragraph  (c),  which  states  that  the 
“Agency  will  permit  release  of  CBI 
imder  subparagraphs  (1),  (3),  (5),  or  (9) 
only  pursuant  to  a  confidentiality 
agreement,’’  be  modified  to  include 
references  to  subparagraphs  (4)  andf6], 
to  the  extent  that  CBI  is  not  otherwise 
protected  by  the  applicable  statute.  The 
rationale  for  also  including 
subparagraphs  (4)  and  (6)  is  to  obtain 
the  protections  afforded  by  a 
confidentiality  agreement  in  such 
situations  as  contemplated  by 
subparagraphs  (4)  and  (6).  An  agency’s 
release  of  CBI  only  pursuant  to  a 
properly  executed  confidentiality 
agreement  should  provide  sufficient 
safeguards  to  protect  CBI  in  the  vast 
majority  of  situations. 

Response.  In  practice,  the  Agency 
does  not  release  CBI  in  these  situations 
unless  there  has  been  a  properly 
executed  confidentiality  agreement.  The 
Agency  has  made  the  requested  change 
to  the  proposed  rule  to  ensure  that  this 
practice  continues  and  so  that 
contractors  are  aware  that  this  is  a 
condition  of  release  of  CBI  to  these 
individuals. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  for  the  pmposes  of  Executive 
Order  12866;  ffierefore,  no  review  was 
required  by  the  Office  of  Information 
and  Regulatory  Affairs. 


C  Paperwork  Reduction  Act 

The  Paperwoik  Reduction  Act  did  not 
apply  because  this  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  rule  impose  no  reporting, 
recordkeeping,  or  any  compliance  costs. 

E.  Unfimded  Mandates 

This  rule  will  not  impose  unfunded 
mandates  on  state  or  lo^  entities,  or 
others. 

The  provisions  of  this  regulation  are 
issued  imder  5  U.S.C.  301;  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Parts  1535 
and  1552 

Government  procurement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1535  and  1552  continues  to  read  as 
follows: 

Authority:  Sec.  205(c),  63  stat  390,  as 
amended,  40  U.S.C  486(c). 

2.  Section  1535.007  is  revised  to  read 
as  follows: 

1535.007  Solicitationa. 

(a)  Contracting  Officers  shall  insert 
the  following  provisions  in  all 
solicitations  when  the  Contracting 
Officer  has  determined  that  EPA  may 
furnish  the  contractor  with  confidential 
business  information  which  EPA  has 
obtained  from  third  parties  imder  the 
Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  (7  U.S.C.  136  et  seq.). 

(1)  48  CFR  1552.235-72,  Control  and 
Seexuity  of  Federal  Insecticide, 
Fungicide,  and  Rodepticide  Act 
Confidential  Biisin«ss  Information;  and 

(2)  48  CFR  1552.235-73,  Access  to 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  Confidential  Business 
Information. 

(b)  Contracting  Officers  shall  insert 
the  following  provisions  in  all 
solicitations  when  the  Contracting 
Officer  has  determined  that  EPA  may 
furnish  the  contractor  with  confidential 
business  information  which  EPA  has 
obtained  from  third  parties  \mder  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2601  et  seq.) 

(1)  48  CFR  1552.235-74,  Control  and 
Security  of  Toxic  Substances  Control  , 
Act  Confidential  Business  Information, 
and  " 
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(2)  48  CFR  1552.235-75,  Access  to 
Toxic  Substances  Control  Act 
Confidential  Business  Information. 

2a.  In  section  1535.007-70, 
paragraphs  (b)  and  (c)  are  revised  and 
paragraphs  (d)  throu^  (f)  are  added 
reading  as  follows: 

1535.007-70  Contract  clauses. 
***** 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  48  CFR  1552.235-71, 
Treatment  of  Confidential  Bxisiness 
Information,  in  solicitations  and 
contracts  when  the  Contracting  Officer 
has  determined  that  in  the  performance 
of  the  contract,  EPA  may  finmish 
confidential  business  information  to  the 
contractor  obtained  from  third  parties 
vmder  the  Clean  Air  Act  (42  U.S.C.  7401 
et  seq.),  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.),  the 
Safe  Drinking  Water  Act  (42  U.S.C.  300f 
et  seq.),  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.),  the 
Resovirce  Conservation  and  Recovery 
Act  (42  U.S.C.  301  et  seq.),  the  Federal 
Insecticide,  Fimgicide  and  Rodenticide 
Act  (7  U.S.C  136  et  seq.),  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9601  et  seq.),  and  the 
provisicm  at  48  CFR  1552.235—70, 
Release  of  Contractor  Confidential 
Business  hafcxmation.  EPA  regulations 
on  ccmfidentiality  of  business 
information  in  40  CFR  part  2,  subpart  B 
require  ffiat  ffie  contractor  agree  to  the 
clause  entitled  "Treatment  of 
Confidential  Biisiness  Information” 
before  any  confidential  business 
information  may  be  furnished  to  the 
contractor. 

(c)  The  Contracting  Officer  shall  insert 
the  clause  at  48  CFR  1552.235—76, 
Treatment  of  Confidential  Business 
Information,  in  solicitations  and 
contracts  when  the  Contracting  Officer 
has  determined  that  in  the  performance 
of  the  contract,  EPA  may  fiumish  the 
contractor  with  confidential  business 
information  obtained  from  third  parties 
under  the  Toxic  Substances  Control  Act 
(15  U.S.C.  2601  et  seq.).  EPA  regulations 
on  confidentiality  of  business 
information  in  40  CFR  part  2,  subpart  B 
require  that  the  contractor  agree  to  the 
clause  entitled  “Treatment  of 
Confidential  Business  Information” 
before  any  confidential  business  ' 
^information  may  be  furnished  to  the 

contractor. 

(d)  The  Contracting  Officer  shall 
insert  the  clause  at  48  CFR  1552.235-77, 
Data  Security  for  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act, 
Confidential  Business  Information, 
when  the  contract  involves  access  to 
confidential  business  information 


related  to  the  Federal  Insecticide, 
Firngidde,  and  Rodenticide  Act,  and  the 
Treatment  of  Confidential  Business 
Information  clause  (48  CFR  1552.235- 
71)  and  the  Screening  Business 
Information  for  Claii^  of 
Confidentiality  clause  (48  CFR 

1552.235- 70)  are  included. 

(e)  The  Contracting  Officer  shall  insert 
the  clause  at  48  CFR  1552.235-78,  Data 
Secmity  for  Toxic  Substances  Control 
Act  Confidential  Business  Information, 
when  the  contract  involves  access  to 
confidential  business  information 
related  to  the  Toxic  Substances  Control 
Act,  and  the  Treatment  of  Confidential 
Business  Information  clause  (48  CFR 

1552.235- 76)  and  Screening  Business 
Information  for  Claims  of 
Confidentiality  clause  (48  CFR 

1552.235- 70)  are  included. 

(f)  Contracting  Officers  shall  insert  the 
clause  48  CFR  1552.235-79,  Release  of 
Contractor  Confidential  Business 
Informatim,  in  all  solicitations  and 
contracts  in  order  to  authorize  the 
Agency  to  release  ccmfidential  business 
information  imder  certain 
circumstances. 

3.  Subpart  1552.2  is  amended  to 
revise  section  1552.235-72,  and  add 
sections  1552.235-73,  through 

1552.235- 79  to  read  as  follows: 

1552.235- 72  Central  and  Sacurfly  af 
Federal  InaecOcide,  PungieMa,  and 
Rodenticide  Aet  Confidential  laalneaa 
Informadon  (Apr  1996). 

As  prescribed  in  1535.007(a),  insMt 
the  following  provisicm: 

Control  And  Seciurity  of  Federal  Insecticide, 
Fungicide,  And  Rodenticide  Act  Confidential 
Business  Information  (Apr  1996). 

The  offeror  certifies  that — 

— the  Contractor  and  its  employees  have 
read  and  are  familiar  with  the  requirements 
for  the  control  and  security  of  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act 
confidential  business  information  contained 
in  the  manual  entitled  “Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  Information 
Security  Manual.”  (See  also  1552.235-77 
elsewhere  in  this  solicitation.) 

(End  of  Provision) 

1552.235- 73  Access  to  Federal 
InsecUcMe,  Fungicide,  and  Rodenticide  Act 
Confidential  Business  Information  (Apr 
1996). 

As  prescribed  in  1535.007(a),  insert 
the  following  provision: 

Access  to  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  ConfidentialL  Business 
Information  (Apr  1996). 

In  order  to  perform  duties  under  the 
contract,  the  Contractor  will  need  to  be 
authorized  for  access  to  Federal  Insecticide, 
Frmgidde,  and  Rodenticide  Act  (FIFRA) 
confidentml  business  information  (CBI).  The 
Contractor  and  all  of  its  employees  handling 
CBI  while  working  under  the  contract  will  be 


required  to  follow  the  procedures  contained 
in  the  security  manual  entitled  “FIFRA 
Information  Security  Manual.”  These 
procedures  include  applying  fcH-  FIFRA  CBI 
access  authorization  fm  each  individual 
working  imder  the  contract  who  will  have 
access  to  FIFRA  CBI,  execution  of 
confidentiality  agreements,  and  designation 
by  the  Contractor  of  an  individual  to  serve  as 
a  Document  Control  Officer.  The  Contractor 
will  be  required  to  abide  by  those  clauses 
contained  in  EPAAR  1552.235-70, 1552.235 
71,  and  1552.23.5-77  that  are  appropriate  to 
the  activities  set  fcHth  in  the  contract 

Until  EPA  has  approved  the  Contractor’s 
security  plan,  the  Contractor  may  not  be 
authorize  for  FIFRA  CBI  access  away  fiom 
EPA  facilities. 

(End  of  Provision) 

1552.235- 74  Control  and  SMtulty  af  Toxic 
Substances  Control  Act  ConfMsntM 
Business  Infomiation  (Apr  1996). 

As  prescribed  in  1535.007(b),  insert 
the  following  provision: 

Control  and  Security  of  Toxic  Substances 
Control  Act  Confidential  Business 
Information  (Ajh'  1996). 

The  offerw  certifies  that — 

— the  Contractor  and  its  employees  have 
read  and  are  familiar  with  the  requirements 
for  the  control  and  security  of  Toxk 
Substances  Control  Act  confidential  business 
inkxmation  contained  in  the  manual  entitled 
‘Toxic  Substances  Control  Act  Confidential 
Business  Infcxmation  Security  Manual."  (See 
also  1552.235-78  elsewhne  in  this 
solicitaticm.) 

(End  of  Provision) 

1962.236- 75  Accaee  to  Tonic  fubaltcn 

Information  (Apr  196^ 

As  prescribed  in  1535.007(b),  insert 
the  following  provision: 

Access  to  Toxic  Substances  Control  Act 
Confidential  Business  Information  (Apr  1996) 

In  order  to  perform  duties  imder  the 
contract,  the  Contractor  will  need  to  be 
authorized  for  access  to  Toxic  Substances 
Control  Act  (TSCA)  confidential  business 
information  (CBI).  The  Contractor  and  all  of 
its  employees  handling  CBI  while  woriung 
under  the  contract  will  be  required  to  follow 
the  procedures  contained  in  the  security 
manual  entitled  “TSCA  Confidential 
Business  Information  Security  Manual.” 
These  procediuas  include  applying  for  TSCA 
CBI  access  authevization  for  ea^  individual 
working  under  the  contract  who  will  have 
access  to  'TSCA  CBI,  execution  of 
confidentiality  agreements,  and  designation 
by  the  Contractor  of  an  individual  to  serve  as 
a  Document  Control  Officer.  The  Contracts 
will  be  required  to  abide  by  those  clauses 
contained  in  EPAAR  1552.235-70, 1552.235 
71.  and  1552.235-78  that  are  appropriate  to 
the  activities  set  forth  in  the  contract 

Until  EPA  has  inspected  and  approved  the 
Contractor’s  focilities,  the  Contractor  may  not 
be  authorized  for  TSCA  CBI  access  away 
fium  EPA  facilities. 

(End  of  Provision) 
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1 552.235-76  Treatment  of  Confidential 
Business  information  (Apr  1996). 

As  presaribed  in  1535.007-70(c), 
insert  the  following  clause: 

Treatment  of  Confidential  Business 
Information  (Apr  1996) 

(a)  The  Project  Officer  (PO)  or  his/her 
designee,  after  a  written  determination  by  the 
appropriate  program  office,  may  disclose 
confidential  business  information  (CBI)  to  the 
Contractor  necessary  to  carry  out  the  work 
required  under  this  contract.  The  Contractor 
agrees  to  use  the  CBI  only  imder  the 
following  conditions: 

(1)  The  Contractor  and  Contractor’s 
employees  shall  (i)  use  the  CBI  only  for  the 
purposes  of  carrying  out  the  work  required 
by  die  contract;  (ii)  not  disclose  the 
information  to  anyone  other  than  properly 
cleared  EPA  employees  without  the  prior 
written  approval  of  the  Assistant  General 
Counsel  for  Information  Law  or  his/her 
designee:  and  (iii)  return  the  CBI  to  the  PO 
or  his/her  designee,  whenever  the 
information  is  no  longer  required  by  the 
Contractor  for  performance  of  the  work 
required  by  the  contract,  or  upon  completion 
of  the  contract. 

(2)  The  Contractor  shall  obtain  a  written 
agreement  to  honor  the  above  limitations 
^m  each  of  the  Contractor’s  employees  who 
will  have  access  to  the  information  before  the 
employee  is  allowed  access. 

(3)  ‘The  Contractor  agrees  that  these 
contract  conditions  concerning  the  use  and 
disclosure  of  CBI  are  included  for  the  benefit 
of,  and  shall  be  enforceable  by,  both  EPA  and 
any  affected  businesses  having  a  proprietary 
interest  in  the  information. 

(4)  The  Contractor  shall  not  use  any  CBI 
supplied  by  EPA  or  obtained  during 
performance  hereunder  to  compete  with  any 
business  to  which  the  CBI  relates. 

(b)  The  Contractor  agrees  to  obtain  the 
written  consent  of  the  CO,  after  a  written 
determination  by  the  appropriate  program 
office,  prior  to  entering  into  any  subcontract 
that  will  involve  the  disclosure  of  CBI  by  the 
Contractor  to  the  subcontractor.  The 
Contractor  agrees  to  include  this  clause, 
including  this  paragraph  (b),  in  all 
subcontracts  awarded  pursuant  to  this 
contract  that  reqvdre  the  furnishing  of  CBI  to 
the  subcontractor. 

(End  of  Clause) 

1552.235-77  Data  Security  for  Federal 
Inaecticide,  Fungicide,  and  Rodenticide  Act 
Confidents  Business  Information  (Apr 
1996). 

As  prescribed  in  1535.007-70(d), 
insert  the  following  clause: 

Data  Security  for  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  Confidential 
Business  Information  (Apr  1996) 

The  Contractor  shall  handle  Federal 
Insecticide.  Fungicide,  and  Rodenticide  Act 
(FIFRA)  confidential  business  information 
(CBI)  in  accordance  with  the  contract  clause 
entitled  “Treatment  of  Confidential  Business 
Information”  and  “Screening  Business 
Information  for  Claims  of  Confidentiality,” 
the  provisions  set  forth  below,  and  the 
Contractor’s  approved  detailed  security  platL 


(a)  The  Project  Officer  (PO)  or  his/her 
designee,  after  a  written  determination  by  the 
appropriate  program  office,  may  disclose 
FIF'RA  CBI  to  the  contractor  necessary  to 
carry  out  the  work  required  under  this 
contract.  The  Contractor  shall  protect  all 
FIFRA  CBI  to  which  it  has  access  (including 
CBI  used  in  its  computer  operations)  in 
accordance  with  the  following  requirements: 

(1)  The  Contractor  and  Contractor’s 
employees  shall  follow  the  security 
procedures  set  forth  in  the  FIFRA 
Information  Seciuity  Manual.  The  manual 
may  be  obtained  fiom  the  Project  Officer  (PO) 
or  ffie  Chief,  Information  Services  Branch 
(ISB),  Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs  (OPP) 
(H7502C),  U.S.  Environmental  I^tection 
Agency,  401  M  Street,  SW,  Washington,  DC 
20460. 

(2)  The  Contractor  and  Contractor’s 
employees  shall  follow  the  security 
procedures  set  forth  in  the  Contractor’s 
security  plan(s)  approved  by  EPA. 

(3)  Prior  to  receipt  of  FIFRA  CBI  by  the 
Contractor,  the  Contractor  shall  submit  a 
certification  statement  to  the  Chief  of  the  ISB, 
with  a  copy  to  the  Contracting  Officer  (CO), 
certifying  that  all  employees  who  will  be 
clear^  for  access  to  FIFRA  CBI  have  been 
briefed  on  the  handling,  control  and  security 
requirements  set  forth  in  the  FIFRA 
Information  Security  Manual. 

(4)  The  Contractor  Document  Control 
Officer  (DCO)  shall  obtain  a  signed  copy  of 
the  FIF^  “Contractor  Employee 
Confidentiality  Agreement”  fimm  each  of  the 
ContractOT’s  employees  who  will  have  access 
to  the  information  before  the  employee  is 
allowed  access. 

(b)  The  Contractor  agrees  that  these 
requirements  concerning  protection  of  FIFRA 
CBI  are  included  for  the  benefit  of,  and  shall 
be  enforceable  by,  both  EPA  and  any  affected 
business  having  a  proprietary  interest  in  the 
information. 

(c)  The  Contractor  understands  that  CBI 
obtained  by  EPA  under  FIFRA  may  not  be 
disclosed  except  as  authorized  by  the  Act, 
and  that  any  unauthorized  disclosure  by  the 
Contractor  or  the  Contractor’s  employees  may 
subject  the  Contractor  and  the  Contractor’s 
employees  to  the  criminal  penalties  specified 
in  FIFRA  (7  U,S.C  136h(f)).  For  purposes  of 
this  contract,  the  only  disclosures  that  EPA 
authorizes  the  Contractor  to  make  are  those 
set  forth  in  the  clause  entitled  “Treatment  of 
Confidential  Business  Information.” 

(d)  The  Contractor  agrees  to  include  the 
provisions  of  this  clause,  including  this 
paragraph  (d),  in  all  subcontracts  awarded 
pursuant  to  this  contract  that  require  the 
furnishing  of  CBI  to  the  subcontractor. 

(e)  At  the  request  of  EPA  or  at  the  end  of 
the  contract,  the  Contractor  shall  return  to 
the  EPA  PO  or  his/her  designee  all 
documents,  logs,  and  magnetic  media  which 
contain  FIFRA  CBI.  In  addition,  each 
Contractor  employee  who  has  received 
FIFRA  CBI  clearance  will  sign  a 
“Confidentiality  Agreement  for  Contractor 
Employees  Upon  Ifelinquishing  FIFRA  CBI 
Access  Authority.”  The  Contractor  DCO  will 
also  fOTward  those  agreements  to  the  EPA  PO 
or  his/her  designee,  with  a  copy  to  the  CO. 
at  the  end  of  the  contract 


(f)  If,  subsequent  to  the  date  of  this 
contract,  the  (fovemment  changes  the 
security  requirements,  the  CO  shall  equitably 
adjust  a&cted  provisions  of  this  contract,  in 
accordance  with  the  “Changes”  clause  when: 

(1)  The  Contractor  submits  a  timely  written 
request  for  an  equitable  adjustment;  and 

(2)  The  facts  warrant  an  equitable 
adjustment. 

(End  of  Clause) 

1 552.235-78  Data  security  for  Toxic 
Substances  Control  Act  confidentiai 
business  information  (Apr  1996) 

As  prescribed  in  1535.007-70(e), 
insert  the  following  clause: 

Data  Security  for  Toxic  Substances  Control 
Act  Confidential  Business  Information  (Apr 
1996) 

The  Contractor  shall  handle  Toxic 
Substances  Control  Act  (TSCA)  confidential 
business  information  (CBI)  in  accordance 
with  the  contract  clause  entitled  “Treatment 
of  Confidential  Business  Information”  and 
“Screening  Business  Information  for  Claims 
of  Confidentiality.” 

(a)  The  Project  Officer  (PO)  or  his/her 
designee,  after  a  written  determination  by  the 
appropriate  program  office,  may  disclose 
TSCA  CBI  to  the  contractor  necessary  to  carry 
out  the  work  required  under  this  contract. 

The  Contractor  shall  protect  all  TSCA  CBI  to 
which  it  has  access  (including  CBI  used  in 
its  computer  operations)  in  accordance  with 
the  following  requirements: 

(1)  The  Contractor  and  Contractor’s 
employees  shall  follow  the  security 
pro(»dures  set  forth  in  the  TSCA  CBI 
Security  Manual.  The  manual  may  be 
obtain^  fit>m  the  Director,  Information 
Management  Division  (IMD),  Office  of 
Pollution  Prevention  and  Toxics  (OPPT),  U.S. 
Environmental  Protection  Agency  (EPA),  401 
M  Street,  SW,  Washington,  DC  20460.  Prior 
to  receipt  of  TSCA  CBI  by  the  Contractor,  the 
Contractor  shall  submit  a  certification 
statement  to  the  Director  of  the  EPA  OPPT/ 
Office  of  Program  Management  and 
Evaluation,  with  a  copy  to  the  Contracting 
Officer  (CO),  certifying  that  all  employees 
who  will  be  cleared  for  access  to  TSCA  CBI 
have  been  briefed  on  the  handling,  control, 
and  security  requirements  set  forth  in  the 
TSCA  CBI  Security  Manual. 

(2)  The  Contractor  shall  permit  access  to 
and  inspection  of  the  Contractor’s  facilities  in 
use  under  this  contract  by  representatives  of 
EPA’s  Assistant  Administrator  for 
Administration  and  Resources  Management, 
and  the  TSCA  Security  Staff  in  the  OPPT,  or 
by  the  EPA  Project  Officer. 

(3)  The  Contractor  Doctunent  Control 
Officer  (DCO)  shall  obtain  a  signed  copy  of 
EPA  Form  7740-6,  ‘TSCA  CBI  Access 
Request,  Agreement,  and  Approval,”  firom 
eadi  of  the  Contractor’s  employees  who  will 
have  access  to  the  information  before  the 
employee  is  allowed  access.  In  addition,  the 
Contractor  shall  obtain  from  each  employee 
who  will  be  cleared  for  TSCA  CBI  access  all 
information  required  by  EPA  or  the  U.S. 
Office  of  Personnel  Management  for  EPA  to 
conduct  a  Minimum  Bacl^roimd 
Investigation. 

(b)  The  Contractor  agrees  that  these 
requirements  concerning  protection  of  TSCA 
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CBI  are  included  for  the  benefit  of,  and  shall 
be  enforceable  by,  both  EPA  and  any  affected 
business  having  a  proprietary  interest  in  the 
information. 

(c)  The  C]ontractor  understands  that  CBI 
obtained  by  EPA  under  TSCA  may  not  be 
disclosed  except  as  authorized  by  the  Act, 
and  that  any  unauthorized  disclosure  by  the 
Contractor  or  the  Contractor’s  employees  may 
subject  the  Contractor  and  the  Contractor’s 
employees  to  the  criminal  penalties  specified 
in  TSCA  (15  U.S.C.  2613(d)).  For  purposes  of 
this  contract,  the  only  disclosures  that  EPA 
authorizes  the  Contractor  to  make  are  those 
set  forth  in  the  clause  entitled  “Treatment  of 
Confidential  Business  Information.’’ 

(d)  The  Contractor  agrees  to  include  the 
provisions  of  this  clause,  including  this 
paragraph  (d),  in  all  subcontracts  awarded 
pursuant  to  this  contract  that  require  the 
furnishing  of  CBI  to  the  subcontractor. 

(e)  At  the  request  of  EPA  or  at  the  end  of 
the  contract,  the  Contractor  shall  return  to 
the  EPA  PO  or  his/her  designee,  all 
dociunents,  logs,  and  magnetic  media  which 
contain  TSCA  CBI.  In  addition,  each 
Contractor  employee  who  has  received  TSCA 
CBI  clearance  will  sign  EPA  Form  7740-18, 
“Confidentiality  Agreement  for  Contractor 
Employees  Upon  Relinquishing  TSCA  CBI 
Access  Authority.’’  The  Contractor  DCO  will 
also  forward  those  agreements  to  the  EPA 
OPPT/IMD,  with  a  copy  to  the  CO,  at  the  end 
of  the  contract. 

(f)  If,  subsequent  to  the  date  of  this 
contract,  the  Government  changes  the 
security  requirements,  the  CO  shall  equitably 
adjust  affected  provisions  of  this  contract,  in 
accordance  with  the  “Changes”  clause, 
when: 

(1)  The  Contractor  submits  a  timely  written 
request  for  an  equitable  adjustment;  and, 

(2)  The  facts  warrant  an  equitable 
adjustment. 

(End  of  Clause) 

1552.235-79  Release  of  contractor 
confidential  business  Information  (Apr 
1996). 

As  prescribed  in  1535.007-70(f), 
insert  the  following  clause: 

Release  of  Contractor  Confidential  Business 
Information  (Apr  1996) 

(a)  The  Environmental  Protection  Agency 
(EPA)  may  find  it  necessary  to  release 
information  submitted  by  the  Contractor 
either  in  response  to  this  solicit.iion  or 
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puiwant  to  the  provisions  of  this  contract,  to 
individuals  not  employed  by  EPA  Business 
information  that  is  ordinarily  entitled  to 
confidential  treatment  under  existing  Agency 
regulations  (40  CFR  Part  2)  may  be  included 
in  the  information  released  to  these 
individuals.  Accordingly,  by  submission  of 
this  proposal  or  signature  on  this  contract  or 
other  contracts,  the  Contractor  hereby 
consents  to  a  limited  release  of  its 
confidential  business  information  (CBI). 

(b)  Possible  circumstances  where  the 
Agency  may  release  the  Contractor’s  CBI 
include,  but  are  not  limited  to  the  following: 

(1)  To  other  Agency  contractors  tasked 
with  assisting  the  Agency  in  the  recovery  of 
Federal  funds  expended  pursuant  to  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act,  42  U.S.C. 
Sec.  9607,  as  amended,  (CERCLA  or 
Superfund): 

(2)  To  the  U.S.  Department  of  Justice  (DOJ) 
and  contractors  employed  by  DOJ  for  use  in 
advising  the  Agency  and  representing  the 
Agency  in  proc^iuos  for  the  recovery  of 
Superfund  expenditures; 

(3)  To  parties  liable,  or  potentially  liable, 
for  costs  under  CERCLA  ^c.  107  (42  U.S  C. 
Sec.  9607),  et  al,  and  their  insurers 
(Potentially  Responsible  Parties)  for  purposes 
of  facilitating  settlement  or  litigation  of 
claims  against  such  parties; 

(4)  To  other  Agency  contractors  who,  for 
purposes  of  performing  the  work  required 
under  the  respective  contracts,  require  access 
to  information  the  Agency  obtained  imder 
the  Clean  Air  Act  (42  U.S.C  7401  et  seq.);  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C1251  et  seq.);  the  Safe  Drinking  Water 
Act  (42  U.S.C.  3(X)f  et  seq.);  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 
(7  U.S.C  136  et  seq.);  the  Resource 
Conservation  and  Recovery  Act  (42  U.S.C 
6901  et  seq.);  the  Toxic  Substances  Control 
Act  (15  U.S.C.  2601  et  seq.);  or  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (42  U.S.C 
9601  et  seq.); 

(5)  To  other  Agency  contractors  tasked 
with  assisting  the  Agency  in  handling  and 
processing  information  and  dociunents  in  the 
administration  of  Agency  contracts,  such  as 
providing  both  preaward  and  post  award 
audit  support  and  specialized  technical 
support  to  the  Agency’s  technical  evaluation 
panels; 

(6)  To  employees  of  grantees  working  at 
EPA  under  ^e  Senior  Environmental 
Employment  (SEE)  Program; 
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(7)  To  Speaker  of  the  House,  President  of 
the  Senate,  or  Chairman  of  a  Committee  or 
Subcommittee; 

(8)  To  entities  such  as  the  General 
Accoimting  Office,  boards  of  contract 
appeals,  and  the  Courts  in  the  resolution  of 
solicitation  or  contract  protests  and  disputes; 

(9)  To  Agency  crmtractor  employees 
engaged  in  information  systems  analysis, 
development,  operation,  and  maintenance, 
including  performing  data  processing  and 
management  functions  for  the  Agency;  and 

(10)  Pursuant  to  a  court  order  or  court- 
supervised  agreement. 

(c)  The  Agency  recognizes  an  obligation  to  - 
protect  the  contractor  from  competitive  harm 
that  may  result  from  the  release  of  such 
information  to  a  competitcu.  (See  also  the 
clauses  in  this  document  entitled  “Screening 
Business  Information  for  Claims  of 
Confidentiality”  and  “Treatment  of 
Confidential  Business  Information.”)  Except 
where  otherwise  provided  by  law,  the 
Agency  will  permit  the  release  of  CBI  under 
subparagraphs  (1),  (3),  (4),  (5),  (6),  or  (9)  only 
pursuant  to  a  confidentiality  agreemenl. 

(d)  With  respect  to  contractors,  1552.235- 
71  will  be  used  as  the  confidentiality 
agreement.  With  respect  to  Potentially 
Responsible  Parties,  such  confidentiality 
agreements  may  permit  further  disclosure  to 
other  entities  where  necessary  to  further 
setdement  or  litigation  of  claims  under 
CERCLA.  Such  entities  include,  but  are  not 
limited  to  accounting  firms  and  technical 
experts  able  to  analyze  the  information, 
provided  that  they  adso  agree  to  be  bound  by 
an  appropri  ite  confidentiality  agreement. 

(e)  This  clause  does  not  authorize  the 
Agency  to  release  the  Contractor’s  CBI  to  the 
public  pursuant  to  a  request  filed  under  the 
Freedom  of  Information  Act. 

(f)  The  Contractor  agrees  to  include  this 
clause,  including  this  paragraph  (f),  in  all 
subcontracts  at  all  levels  awaked  pursuant 
to  this  contract  that  require  the  furnishing  of 
confidential  business  information  by  the 
subcontractor. 

(End  of  Clause) 

Dated:  March  19, 1996. 

Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  96-7750  Filed  3-29-96;  8:45  am] 
BIUINQ  C006  6S60-64>-P 


14268 


Proposed  Rules 


Federal  Regista' 

V(d.  61.  No.  63 
Monday.  April  1,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 

[Docket  No.  9S-07»-1] 

Importation  of  Horses 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  horse  importation  regulations  to  add 
vesicular  stomatitis  to  the  list  of 
diseases  from  which  a  premises,  and 
adjoining  premises,  must  be  bee  before 
a  horse  ^m  that  premises  can  be 
imported  into  the  United  States.  This 
action  appears  necessary  to  prevent  the 
introduction  of  vesicular  stomatitis  into 
the  United  Stetes. 

DATES:  Consideration  will  be  given  only  ■ 
to  comments  received  on  or  before  May 
31. 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-079-1.  Regulatory 
Analysis  and  Development.  PPD. 

APHIS,  suite  3C03. 4700  River  Road 
Unit  118.  Riveidale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-079-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Associate  Director. 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231,  (301)  734- 
3276. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  ‘*the  relations”) 
govern  the  importation  into  the  United 
States  of  specified  animals,  including 
horses,  to  prevent  the  introduction  of 
various  animal  diseases  into  the  United 
States. 

Under  §  92.314,  horses  imported  into 
the  United  States  must  be  aocompanied 
by  a  health  certificate.  The  health 
certificate  must  contain  certain 
information  to  ensure  that  the  horses 
intended  for  importation  into  the  United 
States  are  free  from  communicable 
diseases.  Among  other  things,  the  health 
certificate  must  state  that  no  cases  of 
certain  communicable  diseases, 
including  African  horse-sickness, 
domine,  glanders,  surra,  epizootic 
lymphangitis,  ulcerative  lymphangitis, 
equine  piroplasmosis,  Venezuelan 
equine  encephalomyelitis,  and  equine 
infectious  anemia,  have  occured  on  the 
horses'  premises  of  origin,  or  an 
adjoining  premises,  in  the  60  days 
preceding  the  horses’  importation  into 
the  Unit^  States. 

We  are  proposing  to  amend  the 
regulations  by  adding  vesicular 
stomatitis  to  the  list  of  diseases  from 
which  a  horse’s  premises  of  origin  and 
adjoining  premises  must  be  free  before 
the  horse  may  be  imported  into  the 
United  States.  We  are  proposing  this 
change  becaiise  an  ou&re^  of  vesicular 
stomatitis  in  the  United  States  could 
cause  significant  productivity  losses  in 
the  horse,  cattle,  swine,  and  llama 
industries  in  the  United  States. 

Vesicular  stomatitis,  a  viral  disease,  is 
known  for  its  sporadic  and  rapid  spread 
among  animal  populations.  While 
vesicular  stomatitis  is  not  considered 
either  a  foreign  animal  disease  in  the 
United  States  or  a  fatal  disease,  it  is  a 
disease  of  concern  to  the  livestock 
industry  and  to  the  Animal  and  Plant 
Health  Inspection  Service.  Animals  that 
are  infected  with  vesicular  stomatitis 
develop  blister-like  lesions  in  the  mouth 
and  on  the  dental  pad,  tongue,  lips, 
nostrils,  hooves,  and  teats.  These  lesions 
swell  and  break,  exposing  raw  tissue. 
This  raw  tissue  is  so  painful  for  the 
infected  animals  that  they  often  refuse 
to  eat  and  show  signs  of  lameness. 
Substantial  weight  loss  normally 
follows.  As  a  result  of  infection,  dairy 
cows  often  develop  mastitis,  infection  of 
the  udder,  and  many  go  dry.  As  such, 


vesicular  stomatitis  represents  a  serious 
disease  threat  to  the  U.S.  livestock 
population.  Additionally,  the  symptoms 
of  vesicular  stomatitis  are  simifiar  to 
those  of  foot-and-mouth  disease  (FMD), 
a  livestock  disease  with  a  high 
morbidity  rate.  Only  laboratory  tests  can 
distinguish  between  vesicular  stomatitis 
and  FMD. 

Although  vesicular  stomatitis  is  a 
serious  disease  threat  to  different  types 
of  livestock,  we  are  proposing  to  restrict 
the  importation  of  horses  from  premises, 
and  adjoining  premises,  where  vesicular 
stomatitis  is  present  because  horses 
imported  into  the  United  States  have  a 
greater  potential  for  movement 
throughout  the  United  States  once  they 
have  been  imported  than  most  other 
types  of  livestock.  Imported  horses  are 
moved  to  farms  throughout  the  United 
States,  and,  over  time,  they  are  often 
relocated  to  different  farms  in  different 
parts  of  the  country.  Therefore, 
imported  horses  have  the  potential  to 
come  into  contact  with,  and  possibly 
infect,  a  large  number  of  other  animals. 
Therefore,  our  proposal,  would  restrict 
the  importation  of  horses  from  premises, 
and  adjoining  premises,  where  vesicular 
stomatitis  is  present  in  order  to  reduce 
the  risk  of  the  introduction  of  vesicular 
stomatitis  into  the  United  States. 

Currently,  no  premises  in  the  United 
States  are  imder  quarantine  because  of 
the  presence  of  vesicular  stomatitis,  but, 
during  the  summer  of  1995,  several 
premises  in  four  western  States  were 
imder  quarantine  because  of  the 
presence  of  vesicular  stomatitis.  Horses 
were  the  first  animals  in  the  United 
States  to  be  affected  by  the  most  recent 
outbreak  of  vesicular  stomatitis.  We 
believe  that  our  proposal  would  help 
prevent  further  occurrences  of  vesicular 
stomatitis  in  the  United  States  by 
prohibiting  the  importation  into  the 
United  States  of  horses  from  premises 
that  are  not  free  from  vesicular 
stomatitis  or  from  premises  that  are 
adjoining  such  premises.  We  believe 
that  this  action  is  necessary  to  protect 
the  health  of  livestock  in  the  United 
States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
O^er  12866  and,  ^erefore,  has  not 
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been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  add  vesicular 
stomatitis  to  the  list  of  diseases  from 
which  a  horse’s  premises  of  origin  and 
adjoining  premises  must  be  free  before 
the  horse  may  be  imported  into  the 
United  States.  Vesicular  stomatitis  is 
recognized  internationally  as  a  serious 
disease  of  horses,  cattle,  swine,  and 
llamas.  Animals  that  are  infected  with 
vesicular  stomatitis  develop  lesions  in 
the  mouth  and  on  the  dent^  pad, 
tongue,  lips,  nostrils,  hooves,  and  teats. 
These  lesions  swell  and  break,  exposing 
raw  tissue.  This  raw  tissue  is  so  peunful 
for  the  infected  animals  that  they  often 
refuse  to  eat  and  show  s^ns  of 
lameness.  Substantial  weight  loss 
normally  follows.  As  a  result  of 
infection,  dairy  cows  often  develop 
mastitis,  infection  of  the  udder,  and 
many  go  dry. 

Mwy  counties  that  import  U.S. 
livestock  and  animal  products  could 
refuse  to  import  such  products  from  the 
United  States  if  vesicular  stomatitis 
w'ere  allowed  to  spread  across  the 
United  States.  Currently,  no  premises  in 
the  United  States  are  imder  quarantine 
because  of  vesicular  stomatitis,  but  as 
recently  as  the  summer  of  1995,  several 
premises  in  four  Western  States  were 
under  quarantine  because  of  vesicular 
stomatitis.  This  proposed  rule  would 
help  prevent  future  outbreaks  of  this 
disease. 

This  proposed  rule  would  involve  no 
additional  costs  foe  U.S.  horse 
importers,  large  or  small.  Additionally, 
this  proposed  rule  should  not  affect  the 
availability  of  horses  for  importation  to 
the  United  States.  Restrictions  would 
only  be  placed  on  horses  from  specific 
premises. 

Under  these  dremnstanees,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecuti^'e  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted;  (l)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contams  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  piquets. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 

21  U.S.C.  102-105,  111,  114a.  1346, 134b. 
134c,  134d.  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.22,  2.80,  and  371.2(d). 

§92.314  [Amended] 

2.  In  §  92.314,  the  first  sentence 
would  be  amended  by  adding  "vesicular 
stomatitis,"  immediately  following 
"Venezuelan  equine 
encephalomyelitis,". 

Done  in  Washington,  DC,  this  26th  day  of 
March  1996. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  96-7839  Filed  3-29-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
(Docket  No.  98-NM-222-AD] 

AintPrtltiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  727  series  airplanes,  that 
currently  reqttires  inspections  to  detect 
loose  attach  fitting  bolts  of  the  door 
actuator  of  the  main  landing  getir  (MLO), 
inspections  to  determine  whether 
serrations  are  fully  mated,  and  various 
foUow-on  corrective  actions.  That  AD 
also  provides  for  an  optional 
terminating  modification  for  certain 
requirements.  That  AD  was  prompted 


by  reports  of  loose  attach  fitting  bolts  of 
the  door  actuator  of  the  MLG.  llie 
actions  specified  by  that  AD  are 
intended  to  prevent  an  airplane  from 
landing  with  one  MLG  partially 
extended.  This  action  would  provide 
operators  the  option  of  terminating  all  of 
the  reqiiirements  of  that  AD  by 
replacing  the  aluminum  rib  fitting  with 
a  new  steel  rib  fitting,  or  by  modifying 
the  rib  fitting  assembly  and  performing 
various  foUow-on  actions. 

DATES:  Comments  must  be  received  by 
May  9, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
222-AD,  1601  Lind  Avenue  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer. 
Airframe  Branch,  AF^-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue  SW..  Renton. 
Washington;  telephone  (206)  227-2774; 
fax  (206) 227-1181 

SUPPLEMSITARY  INFORMATION: 

Cmiments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rviles  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  ^ipecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econonuc, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Riiles  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-NM-222-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-222-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  January  11. 1993,  the  FAA  issued 
AD  93-01—14,  amendment  39-8488  (58 
FR  5574.  January  22, 1993),  applicable 
to  all  Boeing  Mc^el  727  series  airplanes, 
to  require  inspections  to  detect  loose 
attach  fitting  bolts  of  the  door  actuator  ' 
of  the  main  landing  gear  (MLG), 
inspections  to  determine  whether 
serrations  are  fully  mated,  and  various 
follow-<Mi  corrective  actions.  That  action 
also  provides  for  the  termination  of 
certain  inspection  requirements.  That 
action  was  prompted  by  reports  of  loose 
attach  fitting  bolts  of  the  door  actuator 
of  the  MLG.  The  requirements  of  that 
AD  are  intended  to  prevent  an  airplane 
from  lainiing  with  one  MLG  partially 
extended. 

Additionally,  on  December  15, 1989, 
the  FAA  issu^  AD  90-02-19, 
amendment  39-6433  (55  FR  601, 

January  8, 1990),  to  require  inspections 
of  all  Model  727  series  airplanes  to 
detect  cracking  of  the  actuator  rib  fitting 
of  the  inboard  door  of  the  MLG,  and  " 
rework  or  replacement  of  any  cracked 
fitting.  That  action,  was  prompted  by  an 
incident  in  which  the  actuator  rib  fitting 
of  the  MLG  door  on  a  Model  727  series 
airplane  fractured  and,  consequently, 
the  left  MLG  of  the  airplane  failed  to 
extend  for  landing.  The  requiremmits  of 
that  AD  are  intended  to  prevent  damage 
to  the  airplanetxmsed  by  a  failure  of  the. 
landing  gear  to  extend  due  taa  fractured 
rib  fitting- 

Since  me  issuance  of  those  AD*s.  the 
FAA  has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  727-32A0399, 
dated  July  13, 1995.  The  alert-service 
bulletin  describes  proceduies-for 

1.  Either  a  high  nequem^^dy. 
current  or  dye  penetrant  inspection  to 
detect  cracking  of  the  actuatm’  rib  fittii^ 
of  the  MLG. 

2.  Modification  of  the  rib  fitting 
assembly,  which  includes  changing  the 
existing  0.250-inch  radius  to  a  0.42-inch- 


radius,  and  repetitive  high  frequency 
eddy  current  or  dye  penetrant 
inspections,  for  findings  of  no  cracking 
The  modification  also  includes 
installing  new  shuns,  nuts,  bolts, 
lockwires,  and  cotter  pins,  as  well  as 
establishing  new  torque  requirements. 
(These  actions  are  specified  in  Figure  4 
of  the  alert  service  bulletin.) 
.Abcomplishment  of  this  modification 
and  the  follow-on  actions  would 
eliminate  the  need  for  all  of  the 
inspections  required  by  AD  93-01-14. 

3.  Replacement  of  the  currently 
installed  aluminum  rib  fitting  with  a 
new  steel  rib  fitting,  for  findings  of 
cracking.  (This  action  is  specified  in 
Figiue  5  of  the  alert  service  bulletin.) 
Such  replacement  would  eliminate  the 
need  for  all  of  the  inspections  required 
by  AD  93-01-14. 

The  FAA  is  currently  proposing,  in  a 
separate  rulemaking  action  (Docket  Na 
95-NM-223-AD),  to  mandate  the 
inspections  specified  in  Item  1.,  above, 
and  the  modification  of  the  rib  fitting 
assembly,  specified  in  Item  2..  above. 
Accomplishment  of  either  of  these 
actions  would  terminate  the 
requirements  of  AD  93-01-14. 

-Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  worild 
revise  AD  93-01-14  to  continue  to 
require  inspections  of  the  attach  fitting 
bolts  of  the  door  actuator  of  the  MLG, 
inspections  to  determine  whether 
serrations  are  fully  mated,  and  various 
follow-on  corrective  actions. 

This  proposed  AD  would  provide 
operators  the  option  of  t«minating  all  of 
the  inspections-required  by  AD  93-01- 
14  by  either  replacing  the  currently 
installed  aluminum  ^  fitting  with  a 
new  steel  rib  fitting,  or  modifying  the 
rib  fitting  assembly  and  accomplishii^ 
the  foUow-on- actions.  Such  replacement 
or  modification  would  also  terminate 
the  inspections  reqijured  by  AD  90-02- 
19.  If  accomplished  the  replacement,  or 
modification  and  follow-on  actions, 
would  be  required  to  be  performed  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  is  not  proposing  to  mandate 
replacement  'of  die  currently  installed 
aluminum  rib  fitting,  or  modification  of 
the  rib  fitting  assembly  and  follow-on 
actions,  because  theinspections 
required  by  AD  93-^'-14  have 
consistently  detected,  prior  to 
catastrophic  consequences,  loose  attach 
fitting  bolts  of  the  door  actuator  of  tha 
MLG  and  serrations  that  are  not  fully 
mated.  Service  hiato^  lias  demonstrated 
that  these  inspections  have  ensured 
safety  of  the  fleet  adequately  for  a- 
number  of  years.. 


There  are  approximately  1,631  Boeing 
Model  727  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,166  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Ine  inspections  currently  required  by 
AD  93-01-14  take  approximately  1 
work  hour  per  €urplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  cm  these  figiues,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $69,960,  or 
$60  per  airplane,  per  inspection  cycle. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  by  replacing  the  currently 
installed  aluminrim  rib  fitting  with  a 
new  steel  rib  fitting,  it  would  take 
approximately  4  work  hours  per 
airplane  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $428  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  optional  terminating 
action  on  U.S.  operators  is  estimated  to 
be  $668  per  airplane. 

'Hie  regulations  proposed  herein 
would  not  have  subst^tial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Hierefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detmmined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discnissed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule”  under  the  DOT 
Regi^oiy  Policies  and  Pnxeduies  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significanl 
economic  impac:!,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ac:t.  A  copy  of  the  draft 
regulatory  evaluation  {nepared  for  this 
acdion  is  ccmtained  in  the  Rules  Dcxdtet. 
A  cx)py  of  it  may  be  obtained  by 
cx)ntacdingthe  Rules  Ifocket  at  the 
Icxation  provided  under  the  caption 
ADDRESSES;- 

List  of  Subjects  in  14  <IFR  Part  39 

Air  transportatimi,.Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  defeated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39-AIRWORTHINCSS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(gj.  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8468  (58  FR 
5574,  January  22, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-222-AD.  Revises  AD 
93-01-14,  Amendment  39-8468. 

Applicability:  All  Model  727  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^fied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alterqfion,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  airplane  from  landing  with 
one  main  landing  gear  (MLG)  partially 
extended  due  to  loose  attach  fitting  bolts, 
accomplish  the  following: 

(a)  Within  the  next  1,500  flight  cycles  after 
October  15, 1991  (the  effective  date  of  AD 
91-15-14,  amendment  39-7078),  inspect  to 
detect  loose  attach  fitting  bolts  of  the  door 
actuator  of  the  MLG  in  accordance  with 
paragraph  III.,  Accomplishment  Instructions, 
of  Boeing  Service  Bulletin  727-32-0383, 
dated  December  6, 1990. 

(b)  If  any  loose  bolt  is  detected  diuing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
Figure  1  or  2  of  Boeing  Service  Bulletin  /27- 
32-0383,  dated  December  6, 1990. 

(c)  For  airplanes  that  have  accomplished 
the  actions  required  by  paragraph  (a)  of  this 
AD  prior  to  February  23, 1993  (the  effective 
date  of  AD  93-01-14,  amendment  39-8468): 
Prior  to  the  acciunulation  of  3,700  flight 
cycles  after  accomplishing  the  inspection  or 
replacement  required  by  paragraphs  (a)  and 
(b)  of  this  AD,  or  within  3  years  after 
February  23, 1993,  whichever  ocau^  earlier, 
inspect  to  ensure  that  serrations  of  the  attach 
fitting  of  the  door  actuator  of  the  MLG  are 
fully  mated,  and  to  detect  loose  attach  fitting 
bolts  of  the  door  actuator  of  the  MLG;  in 
accordance  with  paragraph  III., 
Accomplishment  Instructions,  of  Boeing 
Service  Bulletin  727-32-0383,  Revision  1, 
dated  January  30, 1992.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,700  flight  cycles  or  3  years  after  the 
i'T;:nediate:’iy  preceding  inspection, 
whichever  ocairs  earlier. 


(d)  If  serrations  are  not  fully  mated,  or  if 
any  loose  bolt  is  detected  during  the 
inspections  required  by  paragraph  (c)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
Figure  1  or  Figure  2  of  Boeing  Service 
Bulletin  727-32-0383,  dated  December  6, 
1990;  or  Revision  1,  dated  January  30, 1992. 

(1)  If  Figure  1  of  either  service  bulletin  is 
accomplished,  repeat  the  inspection  required 
by  paragraph  (c)  of  this  AD  at  intervals  not 
to  exce^  3,700  flight  cycles  or  3  years  after 
the'  immediately  preceding  inspection, 
whichever  occurs  earlier. 

(2)  Accomplishment  of  Figure  2  of 
Revision  1  of  the  service  bulletin  (for  all 
bolts);  or  accomplishment  of  Figure  2  of  the 
service  bulletin  dated  December  6, 1990  (for 
bolts  1  and  2)  and  accomplishment  of  a 
torque  check  of  bolt  3  in  accordance  writh 
Revision  1  oflhe  service  bulletin;  constitutes 
terminating  action  for  the  inspection 
requirements  of  paragraph  (c)  of  this  AD. 

(e)  For  airplanes  on  which  the  inspections 
required  by  paragraph  (a)  of  this  AD  prior  to 
February  23, 1993  (the  effective  date  of  AD 
93-01-14,  amendment  39-8468)  have  not 
previously  accomplished  the  actioiiis:  Prior  to 
the  accumulation  of  1,500  flight  cycles  after 
February  23, 1993,  or  within  18  months  after 
February  23, 1993,  whichever  occurs  earlier, 
inspect  to  ensure  that  serrations  of  the  attach 
fitting  bolts  of  the  door  actuator  of  the  MLG 
are  fully  mated,  and  to  detect  loose  attach 
fitting  bolts;  in  accordance  with  paragraph 
III.,  Accomplishment  Instructions,  of  Boeing 
.Service  Bulletin  727-32-0383,  Revision  1, 
dated  January  30, 1992.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,700  flight  cycles  or  3  years  after  the 
immediately  preceding  inspection, 
whichever  occurs  earlier, 

(f)  If  serrations  are  not  fully  mated,  or  if 
any  loose  bolt  is  detected  during  the 
inspections  required  by  paragraph  (e)  of  this 
AD,  prior  to  further  flight,  accopiplish  either 
Figure  1  or  Figure  2  of  Boeing  Service 
Bulletin  727-32-0383,  Revision  1,  dated 
January  30, 1992. 

(1)  If  Figiue  1  of  the  service  bulletin  is 
accomplished,  repeat  the  inspection  required 
by  paragraph  (e)  of  this  AD  at  intervals  not 
to  exceed  3,700  flight  cycles  or  3  years  after 
the  immediately  preceding  inspection, 
whichever  occurs  earlier. 

(2)  Accomplishment  of  Figure  2  of  the 
service  bulletin  constitutes  terminating 
action  for  the  inspection  requirements  of 
paragraph  (e)  of  this  AD. 

(g)  Accomplishment  of  the  actions 
specified  in  either  paragraphs  (g)(1)  or  (g)(2) 
of  this  AD  constitutes  terminating  action  for 
all  of  the  requirements  of  this  AD. 

(1)  Replace  the  cvurently  installed 
aluminum  rib  fitting  with  a  new  steel  rib 
fitting  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  Or 

(2)  Modify  the  rib  fitting  assembly  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-32A0399,  dated  July  13, 1995, 
and  accomplish  the  follow-on  actions 
specified  in  Figiue  4  of  the  alert  service 
bulletin. 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  alumimun  rib  fitting 
on  any  airplane  unless  that  fitting  has  been 


previously  modified  in  accordance  with 
Boeing  Alert  Service  Bulletin  727-32A0399. 
dated  July  13, 1995. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  «irith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  tl^  requirements  of  this  AD 
can  be  accomplished. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Sc^le 
Aircraft  C^fication  Office  (ACX)),  FAA, 
Transput  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspects,  who  may  add  comments  and  then 
send  it  to  die  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  finm  the  Seattle  AGO. 

Issued  in  Renton,  Washington,  on  March 
26, 1996. 

Darrell  M.  Pedmon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc  96-7856  Filed  3-29-96;  8:45  am) 
BUJJNQ  COOC  4tie-1»-U 


14  CFR  Part  39 

[Docket  No.  95-NM-223-AD] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Tliis  document  proposes  the 
supiersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  727  series  airplanes,  that 
currently  requires  inspections  to  detect 
cracking  of  the  actuator  rib  fitting  of  the 
inboard  door  of  the  main  landing  gear 
(MLG);  and  rework  or  replacement  of 
any  cracked  fitting.  That  action  was 
prompted  by  reports  that  the  MLG  failed 
to  extend  for  a  landing  due  to  a 
hactured  rib  fitting.  This  action  would 
require  inspections  to  detect  cracking  in 
an  expanded  area  of  the  actuator  rib 
fitting,  and  various  follow-on  actions. 
This  action  is  prompted  by  a  report  of 
a  fractured  rib  fitting  that  had  been 
reworked  in  accordance  with  the 
existing  AD.  The  actions  specified  by 
the  propiosed  AD  are  intended  to 
prevent  damage  to  the  airplane  caused 
by  a  failure  of  the  landing  gear  to  extend 
due  to  a  fiectured  rib  fitting. 

DATES:  Comments  must  be  received  by 
May  9. 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
223-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  horn 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1801  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURThER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certifrcation  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2774; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

CcHuments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Niunber  95^'IM-223— AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  thi  s 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-103,  Attention:  Rules  Docket  No. 
95-NM-223-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  15, 1989,  the  FAA 
issued  AD  90-02-19,  amendment  39- 
6433  (55  FR  601,  January  8, 1990), 
applicable  to  all  Boeing  Model  727 
series  airplanes,  to  require  inspections 
to  detect  cracking  of  the  actuator  rib 
fitting  of  the  inb^d  door  of  the  main 
landing  gear  (MLG);  and  rework  or 
replacement  of  any  cracked  fitting  with 
a  reworked  or  new  fitting.  That  action 
was  prompted  by  an  incident  in  which 
the  actuator  rib  fitting  of  the  MLG  door 
on  a  Model  727  series  airplane  fiuctured 
and,  consequently,  the  left  MLG  of  the 
airplane  failed  to  extend  for  landing. 

The  requirements  of  that  AD  are 
intend^  to  prevent  damage  to  the 
airplane  caused  by  a  failure  of  the 
landing  gear  to  extend  due  to  a  fiectvued 
rib  fitting. 

Additionally,  on  January  11, 1993,  the 
FAA  issued  AD  93-01-14,  amendment 
39-8468  (58  FR  5574,  January  22, 1993). 
That  AD  requires  inspections  to  detect 
loose  attach  fitting  bolts  of  the  door 
actuator  of  the  MLG,  inspections  to 
determine  whether  serrations  are  fully 
mated,  and  various  follow-on  corrective 
actions.  The  requirements  of  that  AD  are 
intended  to  prevent  landing  with  one 
MLG  partially  extended. 

Since  the  issuance  of  those  AD’s,  the 
FAA  has  received  an  additional  report 
of  an  MLG  on  a  Model  727  series 
airplane  failing  to  extend  for  landing, 
due  to  a  fittctured  rib  fitting.  The  broken 
rib  fitting  caused  the  MLG  door  and 
MLG  to  retract  improperly  (out  of 
sequence),  which  led  to  the  MLG 
jamming  against  the  MLG  door.  That 
airplane  had  accumulated  34,038  flight 
hours  and  22,776  landings,  llie  fitting 
on  that  airplane  had  been  reworked  in 
accordance  with  the  requirements  of  AD 
90-02-19;  no  follow-on  inspections  of 
the  fitting  were  required  by  that  AD. 
Further,  the  area  of  inspection  specified 
by  AD  90-02-19  did  not  include  the 
area  of  the  fitting  in  which  this  most 
recent  incident  of  cracking  was  found. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
32A0399,  dated  July  13, 1995.  This  alert 
service  bulletin  describes  procedures 
for: 

1.  Either  a  high  fiequency  eddy 
current  or  dye  penetrant  inspection  to 
detect  cracking  in  an  expanded  area  of 
the  actuator  rib  fitting  of  the  MLG. 

2.  Modification  of  me  rib  fitting 
assembly,  which  includes  changing  the 
existing  0.250-inch  radius  to  a  0.42-inch 
radius,  and  repetitive  high  frequency 
eddy  ciirrent  or  dye  penetrant 


inspections,  for  findings  of  no  cracking. 
The  modification  also  includes 
installing  new  shims,  nuts,  bolts, 
lockwires,  and  cotter  pins,  as  well  as 
establishing  new  torque  requirements. 
Accomplishment  of  this  modification 
and  follow-on  actions  eliminates  the 
need  for  all  of  the  inspections  required 
by  AD  93-01-14. 

3.  Replacement  of  the  currently 
installed  aluminum  rib  fitting  with  a 
new  steel  rib  fitting  when  cracking  is 
foimd.  Accomplis^ent  of  this 
replacement  eliminates  the  need  for  all 
of  the  inspections  required  by  AD  93- 
01-14. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  ©0-02-19  to  require 
either  a  high  firequency  eddy  current  or 
dye  penetrant  inspection  to  detect 
cracking  in  an  expanded  area  of  the 
actuator  rib  fitting  of  the  MLG,  and 
various  follow-on  actions. 

This  proposed  AD  would  also  require 
modification  of  the  rib  fitting  assembly, 
and  either  repetitive  high  fi^uency 
eddy  current  or  dye  penetrant 
inspections  for  cases  in  which  no 
cracking  is  found.  Such  modification 
and  repetitive  inspections  would 
terminate  the  reqmrements  of  AD  93— 
01-14. 

This  proposed  AD  would  also  require 
replacement  of  the  currently  installed 
almninum  rib  fitting  with  a  new  steel 
rib  fitting  for  findings  of  cracking.  Such 
replacement  would  terminate  the 
proposed  requirement  to  inspect  the 
fitting  repetitively  and  would  terminate 
the  requirements  of  AD  93-01-14.  The 
FAA  is  currently  proposing,  in  a 
separate  rulemaking  action  (reference 
Docket  95— NM-222-AD),  to  revise  AD 
93-01-14  to  include  this  optional 
terminating  action  for  the  requirements 
of  that  AD. 

The  actions  proposed  by  this  AD 
would  be  required  to  be  accompUshed 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  is  not  proposing  to  mandate 
replacement  of  the  currently  installed 
aluminum  rih  fittings  that  are  not 
cracked.  The  FAA  &ds  that 
modification  of  rib  fitting  assembly  and 
follow-on  actions  will  preclude 
fractured  rib  fittings  of  the  MLG. 

There  are  approximately  1,631  Boeing 
Model  727  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,166  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  10  work  hours  per 
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airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  tha  cost  impact  on  U.S. 
operators  of  the  proposed  requirements 
of  this  AD  is  estimated  to  be  $699,600, 
or  $600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  bas^  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  emd  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  preptued  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39--AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 
§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6433  (55  FR 
601,  January  8, 1990),  and  by  adding  a 


new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-223-AO.  Supersedes 
AD  90-02-19,  Amendment  39-6433. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preening  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  mailed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  nr  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification;  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  Mlure  of  the  main  landing  gear 
(MLG)  to  extend  for  landing  and  subsequent 
damage  to  the  airplane,  accomplish  the 
following: 

(a)  PeifcHin  either  a  high  frequency  eddy 
current  or  dye  penetrant  inspe^on  to  detect 
cracking  of  ^e  actuator  rib  fitting  of  the  MLG 
in  accordance  with  Boeing  Alert  Service 
Bulletin  727-32A0399,  dated  July  13, 1995, 
at  the  later  of  the  times  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles;  or 

(2)  Prior  to  the  accumulation  of  1,000  flight 
cycles  after  the  effective  date  of  this  AD,  or 
within  2,500  flight  cycles  after  the 
immediately  preceding  inspection  performed 
in  accordance  with  AD  90-02-19, 
amendment  39-6433,  whichever  occurs 
earlier. 

(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  farther  Qi^t,  modify  the  rib 
fitting  assembly  in  accordance  with  Boeing 
Alert  Service  Bulletin  727-32A0399,  dated 
July  13. 1995.  Within  7,500  flight  cycles  after 
accomplishing  this  modification,  perform 
either  a  high  frequency  eddy  current  or  dye 
penetrant  inspection  to  detect  cracking  of  the 
modified  actuator  rib  fitting  of  the  MLG  in 
accordance  with  the  alert  service  bulletin. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  2,500  flight  cycles,  imtil  the 
fitting  is  replaced  in  accordance  with 
paragraph  (d)  of  this  AD. 

(c)  If  any  cracking  is  detected  during  the 
inspections  required  by  either  paragraph  (a) 
or  (b)  of  this  AO.  prior  to  further  flight, 
replace  the  currently  installed  aluminum  rib 
fitting  with  a  new  steel  rib  fitting,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-32A0399.  dated  July  13, 1995. 
Such  replacement  constitutes  terminating 
action  for  the  requirements  of  this  AO. 

(d)  Replacement  of  the  currently  installed 
aluminum  rib  fitting  with  a  new  steel  rib 
fitting  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13. 
1995,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 


(e)  As  of  the  effective  date  oi  this  AD,  no 
person  shall  install  an  aluminiun  rib  fitting 
on  any  airplane  imless  that  fitting  has  been 
previously  modified  in  accordance  with 
Boeing  Alert  Service  Bulletin  727-32A0399, 
dated  July  13. 1995. 

(f)  Am  ^ternative  method  of  cmnpliance  m 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  C^fication  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  C^xsratms 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  InfcNrmation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
26, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-7855  Filed  3-29-96;  8:45  am] 
BMJJHQ  CODE  telO-IS-P 


14  CFR  Part  39 

[Dodtet  No.  95-NM-1S1-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Series  Airptaniee  (Exciuding 
Fokker  Model  F28  Mark  0100  Series 
Airplanes) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  junction  fittings 
of  the  horizontal  stabilizer  with 
improved  fittings.  For  certain  airplanes, 
the  proposal  also  would  require 
replacement  of  the  drive-fitting 
bushings  and  bolts  of  the  horizontal 
stabilizer  with  improved  bushings  and 
bolts.  This  proposal  is  prompted  by 
reports  of  stress  corrosion  cracking  in  a 
junction  fitting  lug  of  the  horizontal 
stabilizer.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  cracking,  which  could  result  in 
failure  of  a  lug  and  imcommanded 
movement  of  the  horizontal  stabilizer. 
This  condition,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
airplane. 
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DATES:  Comments  must  be  received  by 
May  9, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  95-NM- 
151-AD,  1601  Lind  Avenue  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propos^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  c^nged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stam{>ed 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Niunber  95-NM-151-AD.’'  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-403,  Attention:  Rules  Docket  No. 
95-^4M-151-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition*may  exist  on  certain 
Fokker  Model  F28  series  airplanes.  The 
RLD  advises  that  it  has  received  several 
reports  indicating  that  cracking  was 
found  in  the  right-hand  upper  lug  of  the 
junction  fitting  of  the  horizontal 
stabilizer  on  these  airplanes.  This 
cracking  has  been  attributed  to  stress 
corrosion.  Such  cracking  can  result  in 
failure  of  a  lug.  Although  ultimate  load 
can  be  carried  by  the  structure  with  one 
lug  failvire,  uncommanded  movement  of 
the  horizontal  stabilizer  can  occur.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane. 

Fokker  has  issued  Service  Bulletin 
F28/55-029,  Revision  1,  dated  January 
23, 1993,  which  describes  procedvires 
for  replacement  of  aliuniniun  7079 
junction  fittings  (left  and  right)  of  the 
horizontal  stabilizer  with  improved 
junction  fittings  made  fiem  ^uminxmi 
7075,  which  is  much  less  sensitive  to 
stress  corrosion  cracking.  For  certain 
airplanes,  the  service  bulletin  also 
describes  procedvues  for  replacement  of 
the  drive-fitting  bushings  and  bolts  of 
the  horizontal  stabilizer  with  new 
bushings  and  bolts  made  from  a 
difierent  material  having  improved 
resistance  to  corrosion.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  92-119, 
dated  October  23, 1992,  in  order  to 
assiua  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  irnder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  BtLD, 
reviewed  all  available'informatjon,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
reqvtire  replacement  of  aliuainum  7079 
jrmction  fittings  (left  and  right)  of  the 
horizontal  stabilizer  with  improved 
fittings  made  fix)m  aluminum  7075.  For 
certain  airplanes,  the  proposed  AD  also 
would  require  replacement  of  the  drive¬ 
fitting  bushings  and  bolts  of  the 
horizontal  stabilizer  with  new  bushings 
and  bolts  made  finm  a  difierent  material 
having  improved  resistance  to 
corrosion.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Operators  should  note  that  the 
compliance  time  specified  in  the  Dutch 
airworthiness  directive  for 
accomplishment  of  the  replacements 
differs  from  that  specified  in  this 
proposed  AD.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  replacements.  In  light  of  these  items, 
the  FAA  has  determined  that  18  months 
for  conmliance  is  appropriate. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  on  which  replacement 
of  aluminum  7079  junction  fittings  with 
improved  fittings  is  required,  the  FAA 
estimates  that  it  would  take 
approximately  430  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $40,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators 
for  replacement  of  aluminum  7079 
fittings  is  estimated  to  be  $65,800  per 
airplane. 

For  airplanes  on  which  replacement 
of  the  drive-fitting  bushings  and  bolts 
on  the  horizontal  stabilizer  with  new 
bushings  and  bolts  is  required,  the  FAA 
estimates  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $2,100  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators 
for  replacement  of  the  drive-fitting 
bushings  and  bolts  is  estimated  to  be 
$2,700  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship^ 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Thieoibre, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federaiism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  (Stained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701 . 

f  39.13  [Amended} 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkn:  Docket  95-NM-l  51-AD. 

Applicability:  Model  P28  series  airplanes 
(excluding  Model  F28  Mark  0100  series 
airplanes);  serial  numbers  11003  through 
lllSl  indusive,  11991,  and  11992; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability ' 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval-for  an 
alternative  mediod  of  compliance  in 
accordajoce  with  paragraph  (d)  of  this  AD. 

The  request  should  indude  an  assessment  of 
the  e£Ec^  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  indude  .. 
spedfic  proposed  actions  to  address  it 


Compliance:  Required  as  indicated,  unless 
acctauplished  previously. 

To  prevent  stress  corrosion  cracking  of  the 
junction  fitting  lug  of  the  hmizontal 
stabilizer,  which  could  result  in  failure  of  the 
lug  and  unoHnmanded  movement  of  the 
horizontal  stabilizer,  and  subsequetit  reduced 
controllability  of  the  airplane;  accomplish 
the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  aluminum  7079 
junction  fittings  (left  and  right)  of  the 
horizontal  stabilizer  with  improved  fittings 
made  from  aluminum  7075,  in  accordance 
with  Part  1  of  the  Accomplishment 
Instructions  of  Fddcer  Service  Bulletin  F28/ 
55-029,  Revision  1.  dated  January  23, 1993. 

(b)  For  airplanes  on  which  the  drive-fitting 
bushings  and  bolts  of  the  horizontal  stabilizer 
have  not  been  replaced  in  accordance  with 
Fokker  Service  l^lletin  F28/55-24:  Within 
18  months  after  the  effective  date  of  this  AD, 
replace  the  drive-fitting  bushings  and  oolts  of 
the  horizontal  stabilizsr  with  new  bushings 
and  bolts,  in  accordance  with  Part  2  of  the 
AcccMnplishment  Instructions  cf  Fokker 
Service  Bulletin  F28/55-029,  Revisiou  1. 
dated  January  23, 1993. 

(c)  Accomplishment  of  the  replacements 
required  by  paragraphs  (a)  and  (b)  of  this  AO 
constitute  terminating  action  for  the 
inspections  identified  as  item  55-50-05  in 
the  Fokker  Structural  Integrity  Program  (SIP) 
Document  28438,  Part  1,  revi^  up  through 
October  15, 1992,  which  are  requited  by  AO 
93-13-04,  amendment  39-8617  (58  FR 
38513,  July  19. 1993).  Once  these 
replacements  are  accomplished,  the  life 
limits  of  the  fitting  lugs  (identified  as  items 
55-50-01  and  55-50-02  in  the  SIP 
Document)  no  longer  apply. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  andthen 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-tl3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be' 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance-with  sections  21.197  and  21.199 
of  the  Federal  Aviatioa  RegulaticHis  (14  CFR 
21.197  and  21'.199)  ta  operate  the  airplane,  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
26. 1996. 

Darrell  M.-PederBonv.' 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certiftcation  Sarvkx. 

(FR  Doc.  96-7854  Piled  3-29-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NI4-170-AD] 

Airworthiness  Directiyss;  Foktor 
Model  F28  Series  Airplanes  (Excluding 
Model  F28  Mark  0100  Series  Airplanes) 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemalcing 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Foldrer  Model  F28  series 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  to 
detect  cracking  of  the  elevator  gust  lock 
housing  and  the  gust  lock  support 
structure,  and  repair  or  replacement  of 
cracked  parts.  T^  propo^  is 
prompt^  by  a  report  of  failure  of  an 
elevator  gust  lock  housing  due  to  fatigue 
cracking.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  cracking  of  the  elevator  gust  lock 
housing  and  the  gust  lock  support 
structure,  which  could  result  in  loss  of 
the  elevator  and  the  support  structure, 
and  subsequent  possible  loss  of  primary 
pitch  control. 

DATES:  Commmits  must  be  received  by 
May  9, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  TranspoiT 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  95-4«lM- 
1 70-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  aon.  and  3:00 
p.m.,  Monday  throii^  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street.  Alexandria,  Virginia 
22314.  This  informatian  may  be 
examined  at  the  FAA.  Transjport 
Airplane  Directorate.  1601  find  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  MFORMAWON  CONTACT: 
Connie  Beane,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLBIENTARY  MFORMATION: 

Cmnments  Invited. 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  argummits  as 
they  may  derire.  Communications  shall 
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identify  the  Rules  Docket  number  and 
be  submitted  in  tripbcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  takmg  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received 

Comments  are  specifically  invited  on 
the  oyerall  regulatory,  economic, 
environm«ital,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamjied 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-^^-170-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANl^lOS,  Attention:  Rules  Docket  No. 
95-NM-170-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Ri)ksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  series 
airplanes.  The  RLD  advises  that  it 
received  a  report  indicating  that  the 
elevator  gust  lock  housing  on  a  Model 
F28  series  airplane  failed  during 
maintenance.  This  foilure  occuiired  aftei- 
the  cockpit  control  column  was  moved 
with  the  gust  lock  in  the  “ON”  position 
and  the  hydratilic  system  activated. 

After  the  gust  lock  was  disengaged,  the 
elevator  appeared  to  be  obstructed. 
Results  of  a  subsequent  investigation 
revealed  that  the  two  upper  legs  of  the 
gust  lock  housing  had  broken  ofi,  while 
the  housing  was  bent  towards  the 
tension  regiilator  quadrant.  The  gust 
lock  support  structure  on  which  the  two 
lower  legs  were  mounted  also  was 
damaged.  The  cause  of  breakage  of  the 
gust  lock  housing  and  damage  to  the 
support  structure  has  been  attributed  to 
fatigue  cracking.  Fatigue  cracking  of  the 
elevator  gust  Ic^  housing  and  the  gust 
lock  support  structure,  if  not  detected 
and  corrected  in  a  timely  manner,  could 


result  in  loss  of  the  elevator  and  the 
support  structure,  and  subsequent 
possible  loss  of  primary  pitch  control. 

Fokker  has  issued  Service  Bulletin 
F28/55-30,  Revision  1,  dated  January  4, 
1993,  which  describes  procedures  for  a 
one-time  detailed  visual  inspection  to 
detect  cracking  of  the  elevator  gust  lock 
housing  and  the  gust  lock  support 
structure,  and  repair  or  replacement  of 
cracked  parts  with  new  or  serviceable 
parts.  The  service  bulletin  permits 
further  flight  with  cracking  of  the  gust 
lock  support  structure,  provided  that 
cracking  is  within  certain  limits,  until 
the  structure  is  replaced  or  repaired. 
However,  the  service  bulletin  specifies 
that  inspections  to  detect  further 
cracking  should  be  accomplished  in  the 
interim.  The  service  bulletin  also 
specifies  that,  if  any  cracking  is  found, 
use  of  the  gust  lock  system  is  prohibited 
until  the  cracked  part  is  replaced.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  92-101/4 
(A),  dated  January  28, 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

These  airplane  models  are 
manufacture  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appUcable  bilateral  airworthiness 
agreement.  Pvusuant  to  this  bilateral 
airworthiness  agpreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  detailed  visual 
inspection  to  detect  cracking  of  the 
elevator  gust  lock  housing  and  the  gust 
lock  support  structure,  eind  repair  or 
replacement  of  cracked  parts  with  new 
or  serviceable  parts.  For  airplanes  on 
which  cracking  is  found,  the  proposed 
AD  also  would  prohibit  use  of  the  gust 
lock  system  until  cracked  parts  are 
replaced.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

Operators  should  note  that,  imlike  the 
procedmes  described  in  the  referenced 
service  bulletin,  this  proposed  AD 
would  not  permit  further  flight  with 
cracking  detected  in  the  gust  lock 
support  structure.  The  FAA  has 


determined  that,  due  to  the  safety 
implications  and  consequences 
associated  with  such  cracking,  all 
structiure  that  is  fovmd  to  be  cracked 
must  be  replaced  or  repaired  prior  to 
further  flight. 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figvures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$5,160,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  andihat  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
l)etween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Pit^MMed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Docket  95-NM-l  70-AD. 

Applicability;  Model  F28  series  airplanes, 
excluding  Mode]  P28  Mark  0100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effiKt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  elevator 
gust  lock  housing  and  the  gust  lock  support 
structure,  which  could  result  in  loss  of  the 
elevator  and  the  support  structure,  and 
subsequent  possible  loss  of  primary  pitch 
control,  accomplish  the  following: 

(a)  Within  30  days  after  the  e&ctive  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  cracking  of  the 
elevator  gust  lock  housing  and  the  gust  lock 
support  structure,  in  accordance  vrith  Fokker 
Service  Bulletin  F28/55-30,  Revision  1, 
dated  January  4, 1993. 

(b)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  or  replace  the  cracked  elevator 
gust  lock  housing  or  gust  lock  support 
structure  with  a  new  or  serviceable  part  in 
accordance  with  Fokker  Service  Bulletin 
F28/55-30,  Revision  1,  dated  January  4. 

1993.  Use  of  the  elevator  gust  lock  system  is 
prohibited  until  cracked  parts  are  replaced 
with  new  or  serviceable  parts. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  Aeir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^r,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infcamation  concerning  the 
existence  of  approved  alternative  methods  of 
cxHnpliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordmce  with  sections  21.197  and  21.199 . 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
26, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  96-7853  Filed  3-29-96;  8:45  am] 
BHJJNG  CODE  4010-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  886 

[Docket  No.  95N-0400] 

RIN  0910-AA09 

Medical  Devices;  Reclassification  and 
Codification  of  Rigid  Gas  Permeable 
Contact  Lens  Solution;  Soft 
(Hydrophilic)  Contact  Lens  Solution; 
and  Contact  Lens  Heat  Disinfecting 
Unit 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  from  class  01  (premarket 
approval)  to  class  O  (special  controls) 
rigid  gas  permeable  contact  lens 
solution,  soft  (hydrophilic)  contact  lens 
solution,  and  the  contact  lens  heat 
disinfection  unit.  Collectively,  these 
devices  are  referred  to  as  transitional 
contact  lens  care  products,  which 
include  saline  solutions,  in-eye 
lubricating/rewetting  drops,  ^sinfecting 
and  conditioning  pr^ucts,  contact  lens 
cleaners,  and  heat  disinfecting  units. 
This  reclassification  is  in  response  to 
provisions  in  the  Federal  Fo^.  Drug, 
and  Cosmetic  Act  (the  act),  as  amended 
by  the  Medical  Device  Amendments  of 
1976  (the  1976  amendments)  and  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA).  FDA  is  also  amending  the 
regulations  for  transitional  contact  lens 
care  products  to  more  accurately  reflect 
the  intent  of  the  original  .egudation. 
Under  the  SMDA,  I^A  is  implementing 
a  special  control  that  the  agency  has 
determined  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  proposed 
reclassified  contact  lens  care  products. 
That  special  control  is  the  availability  of 
guidance  for  premarket  notification 
submissions  for  these  products. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  annoimdng  the 


availability  of  a  draft  guidance 
describing  the  evidence  that 
demonstrates  the  substantial 
equivalence  of  new  contact  lens  care 
products  to  contact  lens  care  products 
already  mariceted. 

DATES:  Written  comments  by  June  17, 
1996.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  m  diis 
proposal  become  effective  30  days  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Pa^lawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiologicd  Health  (HFZ-460), 
Food  and  Dmg  Administration,  9200 ' 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2205. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  act  (21  U.S.C  32l  et  seq.).  as 
amended  by  the  1976  amendments  (Pub. 
L  94-295)  and  the  SMDA  (Pub.  L.  101- 
629),  estabhshes  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 

Section  513  of  the  act  (21  U.S.C  360c) 
establishes  three  classes  of  devices, 
depending  on  the  regulatory  controls 
ne^ed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness:  Class  I, 
general  controls;  class  n.  special 
controls;  and  class  ED,  premaiket 
apj^val. 

Tlie  1976  amendments  broadened  the 
definition  of  “device”  in  section  201(h) 
of  the  act  (21  U.S.C  321(h))  to  include 
certain  articles  that  were  once  regulated 
as  drugs.  Under  the  1976  amendments. 
Congress  classified  all  transitional 
devices  (i.e.,  those  devices  previously 
regulated  as  new  drugs),  including: 

Rigid  gas  permeable  contact  lens 
solutions;  soft  (hydrophilic)  contact  lens 
solutions;  and  contact  lens  heat 
disinfecting  units,  into  class  m 
(premaiket  approval).  The  legislative 
fostory  of  the  SMDA  reflects 
congressional  concern  that  many 
transitional  devices  were  being  over 
regulated  in  class  lH.  H.  Rept.  808, 101st 
Cong.,  2d  sess.  26-27  (1990);  S.  Rept. 
513, 101st  Cong.,  2d  sess.  26-27  (1990). 
Congress  amended  section  520(1)  of  the 
act,  (21  U.S.C  360 j(l))  to  direct  IT3A  to 
collect  certain  safety  and  effectiveness 
information  finm  the  manufacturers  of 
transitional  devices  and  review  the 
classification  of  those  still  remaining  in 
class  m  to  determine  if  the  device  could 
be  reclassified  into  class  II  (special 
controls)  or  class  I  (general  controls). 
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Thus,  in  the  Federal  Register  of 
November  14, 1991  (56  FR  57960),  FDA, 
pursuant  to  section  520(1)(5)(A)  of  the 
act,  issued  an  order  requiring 
manufactvirers  of  transitional  devices, 
including  rigid  gas  permeable  contact 
lens  solution  (§  886.5918  (21  CFR 
886.5918));  soft  (hydrophilic)  contact 
lens  solution  (§  886.5928  (21  CFR 
886.5928));  and  the  contact  lens  heat 
disinfection  xmit  (§  886.5933  (21  CFR 
886.5933)),  to  submit  to  FDA  a  summary 
of,  and  a  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  the  devices,  including 
adverse  safety  or  effectiveness 
information,  which  has  not  been 
submitted  imder  section  519  of  the  act 
(21  U.S.C.  360i).  Manufacturers  were  to 
submit  the  summaries  and  citations  to 
FDA  by  January  13, 1992.  However, 
because  of  misunderstandings  and 
uncertainties  regarding  the  information 
required  by  the  order,  and  whether  the 
order  applied  to  certain  manufacturers’ 
devices,  many  transitional  class  m 
device  manufacturers  failed  to  comply 
with  the  reporting  requirement  by 
January  13, 1992.  Thus,  in  the  Federal 
Register  of  March  10, 1992  (57  FR 
8462),  FDA  extended  the  reporting 
pericd  to  March  31, 1992. 

Section  520(1)(5)(B)  of  the  act  (21 
U.S.C.  360j(l)(5)(B)),  stated  that,  after  the 
issuance  of  an  order  requiring 
manufacturers  to  submit  a  summary  of, 
and  citation  to,  any  information  known 
or  otherwise  available  respecting  the 
devices,  but  before  December  1, 1992, 
FDA  was  to  publish  regulations  either 
leaving  the  transitional  class  m  devices 
in  class  in  or  reclassifying  them  into 
class  I  or  class  B.  Subsequently,  as 
permitted  by  section  520(1)(5)(C)  of  the 
act  (21  U.S.C.  360j(l)(5)(C)),  in  the 
Federal  Register  of  November  30, 1992 
(57  FR  56586),  the  agency  published  a 
notice  extending  the  period  for  issuing 
such  regulations  until  December  1, 

1993.  Due  to  limited  resources,  FDA 
was  unable  to  publish  regulations  before 
the  December  1, 1993,  deadline. 
Nevertheless,  in  accordance  with 
sections  520(1)(5)(B)  and  513(a)  of  the 
act,  FDA  is  now  proposing  to  reclassify 
rigid  gas  permeable  contact  lens 
solution  (§  886.5918);  soft  (hydrophilic) 
contact  lens  solution  (§  886.5928);  and 
the  contact  lens  heat  Reinfection  unit 
(§  886.5933)  horn  class  III  (premarket 
approval)  to  class  n  (speciR  controls). 
FDA  does  not  believe  that  these  devices 
can  be  classified  into  class  I  because 
general  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assiirance  of  the  safety  and  effectiveness 
of  the  devices.  However,  FDA  does 
believe  that  these  devices  can  be 


classified  into  class  n  because  sufficient 
information  exists  to  establish  special 
controls  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
draft  giiidance  entitled  “Premarket 
Notification  (510(k))  Guidance 
Dociunent  for  Contact  Lens  Care 
Products,”  the  availability  of  which  is 
being  announced  elsewhere  in  this  issue 
of  the  Federal  Register,  is  the  special 
control  that  FDA  believes  is  necessary  to 
provide  such  assurance. 

n.  Description  of  the  Devices  Proposed 
for  Reclassification  and  Explanation  of 
Proposed  Modifications 

The  proposed  reclassification  and 
modifications  are  described  below: 

4.  Section  886.5918  Rigid  Gas  Permeable 
Contact  Lens  Care  Products 

FDA  is  proposing  to  change  the 
classification  title  “Rigid  gas  permeable 
contact  lens  solution”  to  “Rigid  gas 
permeable  contact  lens  care  products” 
to  more  accurately  reflect  the  types  of 
products  classified  under  this 
regulation.  Changing  the  word 
“solution”  to  “products”  allows  the 
agency  to  regulate  other  rigid  gas 
permeable  care  products  imder  this 
section. 

FDA  is  also  proposing  to  change  the 
phrase  “to  clean,  disinfect,  wet,  or  store 
a  rigid  gas  permeable  contact  lens”  to 
“for  use  in  the  cleaning,  conditioning, 
rinsing,  lubricating/rewetting,  or  storing 
of  a  rigid  gas  permeable  contact  lens”  to 
more  accurately  describe  the  intended 
use  of  contact  lens  care  products  rather 
than  limit  the  description  to  solutions 
only.  FDA  does  not  consider  this 
proposed  modification  a  change  in 
intended  use  for  the  following  reasons: 

1.  Adding  the  word  “rinsing”  is 
proposed  to  accurately  describe 
products  (i.e.,  salines)  approved  under 
this  classification  for  rinsing  rigid  gas 
permeable  contact  lenses; 

2.  Replacing  the  word  “wet”  with  the 
phrase  “lubricating/rewetting”  is 
proposed  to  more  accurately  describe 
the  intended  use  (i.e.,  in-eye)  of 
lubricating  and  rewetting  drops  that 
have  been  approved  for  use  with  rigid 
gas  permeable  contact  lenses;  and 

3.  Replacing  the  word  “disinfect” 
with  the  word  “conditioning”  is 
proposed  because  rigid  gas  permeable 
“disinfecting”  solutions  are  more 
accurately  called  conditioning 
solutions.  Not  only  are  these  solutions 
used  to  disinfect  rigid  gas  permeable 
lenses,  but  they  are  also  used  to 
condition  the  surface  of  the  lenses  prior 
to  insertion.  ITie  combination  of  these 
two  intended  uses,  disinfecting  and 
conditioning,  is  commonly  referred  to  as 


a  conditioning  solution  when  indicated 
for  use  with  rigid  gas  permeable  lenses. 

Finally,  FDA  is  proposing  to  add 
“This  includes  all  solutions  and  tablets 
used  together  with  rigid  gas  permeable 
contact  lenses”  to  fuRier  clarify  that 
tablets  (i.e.,  enzyme  tablets  used  for 
periodic  cleaners)  are  also  included  in 
this  proposed  reclassification.  Tablets 
were  not  included  in  the  original 
regulation  because,  at  the  time  of  its 
issuance,  these  care  products  were  not 
approved  for  use  with  rigid  gas 
permeable  lenses.  However,  this  is  no 
longer  the  case. 

B.  Section  886.5928  Soft  (Hydrophilic) 

Contact  Lens  Care  Products 

FDA  is  proposing  to  change  the 
classification  title  “Soft  (hyRophilic) 
contact  lens  solution”  to  “Soft 
(hydrophilic)  contact  lens  care 
piRiucts”  to  more  accurately  reflect  the 
intent  of  the  original  regulation. 
Changing  the  word  “solution”  to 
“products”  allows  the  agency  to 
regulate  other  soft  (hydrophilic)  contact 
lens  care  products  (i.e.,  lens  cases) 
under  this  section.  It  also  allows  IDA  to 
include  heat  disinfecting  unitsrunder 
this  section. 

FDA  is  also  proposing  to  change  the 
phrase  “to  clean,  disinfect,  wet,  or  store 
a  soft  (hydrophilic)  contact  lens”  to  “for 
use  in  the  cleaning,  disinfecting, 
rinsing,  lubricating/rewetting,  or  storing 
of  a  soft  (hydrophilic)  contact  lens”  to 
more  accurately  describe  the  intended 
use  of  contact  lens  care  products  rather 
than  limit  the  description  to  solutions 
only.  FDA  does  not  consider  this 
raoRfication  a  change  in  intended  uses 
for  the  following  reasons: 

1.  Adding  the  word  “rinsing”  is 
proposed  because  rinsing  solutions  have 
always  been  a  part  of  the  care  regimen 
for  soft  (hydrophilic)  contact  lenses. 
FDA  believes  Re  word  was 
inadvertently  omitted  from  the  original 
regulation;  and 

2.  Replacing  the  word  “wet”  wiih  the 
phrase  “lubricating/rewetting”  is 
proposed  to  more  acciuately  describe 
the  intended  use  (i.e.,  in-eye)  of 
lubricating  and  rewetting  drops  that 
have  been  approved  for  use  with  soft 
(hydrophilic)  contact  lenses. 

Finally,  FDA  is  proposing  to  add 
“This  includes  all  solutions  and  tablets 
used  together  with  soft  (hydrophilic) 
contact  lenses  and  heat  disinfecting 
units- intended  to  disinfect  a  soft 
(hydrophilic)  contact  lens  by  means  of 
heat”  to  further  clarify  that  tablets  (i.e., 
salt  tablets  used  to  make  saline 
solutions,  enzyme  tablets  used  for 
periodic  cleaners,  and  neutralizing 
tablets  used  to  neutralize  hydrogen 
peroxide  disinfecting  solution  in  soft 
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(hydrophilic)  lenses)  are  also  included 
in  the  proposed  reclassification.  This 
sentence  also  clarifies  the  fact  that  the 
heat  disinfecting  unit  classification  has 
been  combined  with  the  classification 
for  soft  (hydrophilic)  contact  lens  care 
products. 

C.  Section  886.5933  Contact  Lens  Heat 
Disinfecting  Unit 

Finally,  because  FDA  is  proposing  to^ 
classify  contact  lens  heat  disinfecting 
units  in  the  same  classification  as  other 
soft  contact  lens  products,  FDA  is 
proposing  to  remove  in  its  entirety  the 
contact  lens  heat  disinfecting  iinit 
classification  (§  886.5933),  combine  this 
classification  with  soft  (hydrophilic) 
contact  lens  care  products  (§  886.5928), 
and  reclassify  fium  class  ni  (premarket 
approval)  to  class  n  (special  controls) 
tMs  proposed  combined  device. 

m.  Summary  of  Reasons  for  the 
Proposed  Reclassification 

The  following  are  reasons  in  support 
of  FDA’s  proposal  to  reclassify  £rom 
class  ni  to  class  n  rigid  gas  permeable 
contact  lens  care  pr^ucts  and  soft 
(hydrophilic)  contact  lens  care  products, 
wUch  include  contact  lens  heat 
disinfecting  units: 

1.  Gener^  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices. 

2.  There  is  sufficient  information  to 

establish  special  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices  for  their 
intended  uses.  * 

3.  The  special  control,  which  is  draft 
guidance  entitled  ‘‘Premarket 
Notification  (510(k))  Guidance 
Document  for  Contact  Lens  Care 
Products,”  describes  the  testing  and 
information  applicable  to  premarket 
notifications  for  the  devices. 

4.  There  is  sufficient  information  to 
demonstrate  that  the  devices  are  not 
potentially  hazardous  to  the  life,  health, 
or  well-being  of  the  user.  FDA  has 
identified  no  new  risks  to  health 
associated  with  the  use  of  the  devices, 
has  determined  that  the  identified 
potential  risks  to  health  can  be 
addressed  by  using  the  special  control 
(guidance),  and  that  the  probable 
benefits  to  health  of  the  devices 
outweigh  any  probable  risks  to  health. 

FDA  believes  that  current  and  future 
manufacturers  of  the  devices  can  use  the 
special  controls  draft  guidance  and  that 
the  safety  and  effectiveness  of  devices 
made  by  new  manufacturers  can  be 
assured  through  the  premarket 
notification  procedures  under  section 
510(k)  of  the  act  (21  U.^C.  360(k))  as 
described  in  the  special  control  draft 


guidance.  Consequently,  FDA  believes 
that  premarket  approv^  is  not  necessary 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 

IV.  Risks  to  Health 

The  risks  associated  with  the  devices 
proposed  for  reclassification  have  been 
identified  through  over  25  years  of  FDA 
experience  in  the  review  and  evaluation 
of  the  following  publicly  available 
information:  (1)  Preclinical  and  rlininal 
data  submitted  in  premarket  approval 
applications  (PMA’s);  (2)  PMA  annual . 
reports  and  Mandatory  I^vice  Reporting 
(MDR)  for  contact  lens  devices;  (3) 
scientific  literature  relating  to  contact 
lens  devices;  and  (4)  information 
submitted  under  section  520(1)(5)(A)  of 
the  act.  A  summary  of  the  ri^  to  health 
presented  by  each  of  the  devices  is 
described  below: 

1.  Risks  associated  with  use  of  rigid 
gas  permeable  and  soft  (hydrophilic) 
contact  lens  care  products,  other  than 
contact  lens  heat  disinfection  units 
include: 

Eye  infection,  irritation,  burning  and 
stinging,  discomfort  or  pain,  redness, 
excessive  tearing,  sensitivity  to  light, 
imusual  secretions,  dryness  or  vision 
changes;  allergic,  toxic  or  sensitivity 
reactions;  daii^ged  lenses  which  are 
caused  by  contaminated  solutions;  use 
of  contact  lens  care  products  that  fail  to 
adequately  perform  their  intended 
functions;  sensitizing  or  toxic 
ingredients  used  in  contact  lens  care 
product  formulations;  and  inadequate 
labeling  (e.g.,  warnings,  precautions, 
and  directions  for  use)  for  the  safe  and 
effective  use  of  the  device. 

2.  Rislcs  associated  with  use  of  contact 
lens  heat  disinfection  imits  include: 

Fire,  bums,  or  electrical  shock;  eye 
infections;  damage  to  lenses  caused  by 
failure  of  the  unit  to  adequately  perform 
its  intended  function;  and  inadequate 
labeling  (e.g.,  warnings,  precautions, 
directions  for  use)  for  safe  and  effective 
use  of  the  device. 

Based  upon  FDA’s  experience  in 
evaluating  publicly  available  data  and 
information  contained  in  PMA’s,  PMA 
annual  reports,  MDR,  and  scientific 
literature,  FDA  has  concluded  that  the 
risks  to  health  associated  with  the  use 
of  the  devices  could  be  controlled  by 
special  controls.  On  the  basis  of  its 
review,  FDA  now  believes  that  use  of 
the  rigid  gas  p>ermeable  contact  lens  care 
products  and  soft  (hydrophilic)  contact 
lens  care  products,  including  contact 
lens  heat  disinfection  units,  do  not 
present  a  potential  uiueasonable  risk  to 
the  public  health,  and  that  special 
controls  in  the  form  of  guidwce  to 
510(k)  submitters  would  provide 


reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

V.  Summary  of  Data  Upon  Which  the 
Proposed  Ri^aasification  is  Baaed  (1) 

FDA  based  its  proposed 
reclassification  of  contact  lens  care 
products  on  over  25  years  of  experience 
in  the  review  and  evaluation  of  publicly 
available  preclinical  and  clinical  data 
contained  in:  More  than  100  PMA’s; 
hundreds  of  PMA  annual  reports  that 
included  identification  of  adverse 
reactions  reported  for  the  device;  the 
MDR  data  b^  within  FDA;  information 
submitted  \mder  section  520(1)(5)(A)  of 
the  act;  and  scientific  fiterature  for 
contact  lens  care  products.  From  this 
experience  in  evaluating  this 
information,  FDA  has  identified  the 
risks  to  health  associated  with  these 
devices  as  listed  in  section  IV.  of  this 
document  and  has  developed  product- 
specific  ‘‘special  controls”  to  address 
these  risks  for  purposes  of  this 
reclassification  proposal.  On  the  basis  of 
the  review,  FDA  believes  that  use  of  the 
rigid  gas  permeable  contact  lens  care 
products  and  soft  (hydrophilic)  contact 
lens  care  products,  including  heat 
disinfection  units,  does  not  present  an 
unreasonable  risk  to  the  public  health, 
and  that  the  special  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 

The  special  control,  the  draft 
guidance  entitled  ‘‘Premarket 
Notification  (510(k))  Guidance 
Document  for  Contact  Lens  Care 
Products,”  sets  forth  the  tests  and 
information  that  FDA  believes  are 
needed  to  ensure  the  continued  safety 
and  effectiveness  of  contact  lens  care 
products.  The  guidance  is  organized 
into  product  specific  sections  that 
describe  the  information  that  addresses 
the  risks  associated  with  use  of  each 
device.  In  addition,  the  guidance  will 
enable  a  manufacturer  of  a  contact  lens 
care  product  to  conduct  the  necessary 
preclinical  and  clinical  testing 
recommended  in  a  510(k)  piemarket 
notification  to  demonstrate  substantial 
equivalence  of  the  device  to  a  legally 
marketed  contact  lens  care  product 
(predicate  device). 

The  draft  guidance  outlines  the  types 
of  manufacturing  and  chemistry, 
toxicology,  and  microbiology  testing 
that  should  be  completed  for  each 
device,  and  contains  a  summary  of  the 
basic  requirements  and  suggested 
methods  for  meeting  these  preclinical 
requirements.  If  the  results  of 
preclinical  testing  demonstrate  that  the 
device  will  have  new  characteristics, 
clinical  performance  data  may  be 
needed  to  establish  substanti^ 
equivalence.  If  clinical  performance 
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data  are  needed,  the  draft  guidance 
document  provides  suggested 
methodologies  (e.g.,  size  and  scope  of 
the  study)  to  be  included  in  the 
investigational  protocol.  This  draft 
guidance  document  also  provides 
general  and  product  specific  labeling 
guidance  that  identifies  warnings, 
precautions,  and  directions  for  use  that  ~ 
further  address  the  risks  associated  with 
the  use  of  these  devices. 

Other  elements  of  the  draft  guidance 
include:  (1)  General  information  on  the 
regulations  and  requirements  for 
labeling  contact  lens  care  products;  (2) 
information  about  510(k)  requirements 
relating  to  modifying  a  marketed  contact 
lens  care  product;  and  (3)  guidance  for 
submitting  a  510(k)  for  contact  lens 
cases  and  contact  lens  accessories  (i.e., 
mechanical  cleaning  aids  and  accessory 
cleaning  pads). 

The  draft  guidance  explains  that,  in 
the  event  that  clinical  trials  are 
necessary,  manufacturers  must  conduct 
the  trials  in  accordance  with  the 
investigational  device  exemption 
regulations  in  21  CFR  part  812.  At  this 
time,  FDA  considers  clinical  studies  of 
most  contact  lens  care  products  to  be 
non»9uficant  risk  investigations.  For 
nonsignificant  risk  investigations, 
approval  of  an  institutional  review 
board  (IRB)  is  necessary  before  initiating 
a  ctinical  study,  and  an  investigational 
plan  and  informed  consent  document 
must  be  presented  to  an  IRB  for  review 
and  approval.  Prior  FDA  approval  is  not 
required.  However,  FDA  considers  most 
clinical  studies  of  solutions  that  contain 
new  active  ingredients  for  ophthalmic 
use  and  are  intended  for  use  directly  in 
the  eye  to  be  significant  risk 
investigations  that  would  require  both 
IRB  and  FDA  review  and  approval. 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  2S.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Anal3r8i8  ^Impacts 

FDA  has  e3camined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 


impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  proposal  on 
small  entities.  Because  this  proposal 
would  reduce  the  regulatory  burdens  for 
all  manufacturers  of  contact  lens  care 
products  covered  by  this  proposal,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Accordingly,  FDA  proposes  to  amend 
the  regulations  in  §§  886.5918, 

886.5928,  and  886.5933  as  set  forth 
below. 

Vm.  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  issue  bas^  im  this  proposed 
rule  become  effective  30  days  after  date 
of  publication  of  the  final  rule  in  the 

Federal  Regialer. 

IX.  CMuneats 

Interested  persons  may,  on  or  before 
Jime  17, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitt^,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Gbsmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  886  be  amended  as  follows: 

PART  886— OPHTHALMIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Audiority.  Secs.  501, 510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360,  360c.  360e,  360j, 
371). 

2.  Section  886.5918  is  revised  to  read 
as  follows: 


§886.5618  Rigid  gas  permeable  contact 
lens  care  products. 

(a)  Identification.  A  rigid  gas 
permeable  contact  lens  care  product  is 
a  device  intended  for  use  in  the 
cleaning,  conditioning,  rinsing, 
lubricating/rewetting,  or  storing  of  a 
rigid  gas  permeable  contact  lens.  This 
includes  all  solutions  and  tablets  used 
together  with  rigid  gas  permeable 
contact  lenses. 

(b)  Classification.  Class  n  (Special 
Controls)  Guidance  Document: 
“Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products.” 

3.  Section  886.5928  is  revised  to  read 
as  follows: 

§886.5628  Soft  (hydrophiHc)  contact  Ions 
care  products. 

(a)  Identification.  A  soft  (hydrophilic) 
contact  lens  care  product  is  a  device 
intended  for  use  in  the  cleaning,  rinsing, 
disinfecting,  lubricating/rewetting,  or 
storing  a  soft  (hydrophilic)  contact  lens. 
This  includes  all  soluticms  and  tablets 
used  together  with  soft  (hydrophilic) 
contact  lenses  and  heat  disinfecting 
units  intended  to  disinfect  a  soft 
(hydrophilic)  contact  lens  by  means  of 
heat. 

(b)  Classification.  Class  II  (Special 
Contnds)  Guidance  Docum«it: 
"Premarket  Notification  (510(k)) 
Guidance  Document  for  Ccmtact  Lens 
Care  Products.” 

§aM.S633  [Ramowad  and  Waaarvad] 

4.  Section  886.5933  Contact  lens  heat 
disinfection  unit  is  removed  and 
reserved. 

Dated:  March  18, 1996. 

Joseph  A.  Levitt, 

Deputy  Director  for  fleguJations  Policy,  Center 
for  Deuces  and  Radiological  Health. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  300 
[FRL-6448-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Washii^on  County  landfill  firom  the 
National  Priorities  List;  request  for 
comments'. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
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EPA)  Region  5  announces  its  intent  to 
delete  the  Washington  County  Landfill 
Superfund  Site  fix>m  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contii^ency  Plan  (NCP),  which  U.S. 

EPA  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  fund-financed 
responses  under  CERCLA  have  been 
implemented  and  U.S.  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  imder  CERCLA  is 
necessary.  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment.  In  addition,  based  on 
the  results  of  a  five-year  review  of  the 
remedial  action  completed  in  January 
1994,  the  existing  remedy  is  being 
upgraded  to  improve  long-term 
protectiveness.  The  State  of  Minnesota 
will  imdertake  any  further  response 
actions  that  may  Im  necessary,  using 
funds  provided  imder  the  Minnesota 
Landfill  Cleanup  Law. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before  May 
1, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard  (SR-6J)  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA,  Region  5,  77  W. 
Jackson  Blvd.  (SR-6J),  Chicago,  IL 
60604.  Comprehensive  information  on 
the  site  is  available  at  U.S.  EPA’s  Region 
5  office  and  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Control  Agency  Public 
Library,  520  Lafayette  Rd.,  St.  Paul,  MN 
55155-4194.  Requests  for 
comprehensive  copies  of  documents 
shoiUd  be  directed  formally  to  the 
Region  5  Docket  Office.  The  address  and 
phone  number  for  the  Regional  Docket 
Officer  is  Jan  Pfundheller  (SMR-7J), 

U.S.  EPA,  Region  5,  77  W.  Jackson 
Blvd.,  Chicago.  IL  60604,  (312)  353- 
5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Schmitt,  Remedial  Project 
Manager  at  (312)  353-6565,  Gladys 
Beard  (SR-6J)  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  5,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  886- 
7253  or  Don  de  Blasio  (P-19J),  Office  of 
Public  Affairs,  U.S.  EPA,  Re^on  5,  77 


W.  Jackson  Blvd.,  Chicago,  BL  60604, 
(312)  886-4360. 
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I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  5  aimounces  its 
intent  to  delete  the  Washington  County 
Landfill  Site  from  the  National  Priorities 
List  (NPL),  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  pubUc  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  €is 
the  hst  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  Section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eUgible  for  fund-fintmced 
remedial  actions  if  the  conditions  at  the 
site  warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  IB  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  frnm  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual’s  rights  or  obhgations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA’s 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management 

n.  NPL  Deletion  Criteria 

The  NCP  estabhshes  the  criteria  the 
Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  fhrther  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(I)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 


(ii)  All  appropriate  fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procediues  once  the  State 
has  concurred.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  pubUc  is  asked  to 
comment  on  U.S.  EPA’s  intention  to 
delete  the  Site  frxim  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA’s  decision  are  included  in  the  local 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  pubUc 
comment  period,  the  U.S.  EPA  Regional 
Office  wiU  prepare  a  Responsiveness 
Summary  to  evaluate  and  address  each 
significant  comment  that  was  received. 
The  pubUc  is  welcome  to  contact  the 
U.S.  EPA  Region  5  Office  to  obtain  a 
copy  of  this  responsiveness  summary.  If 
U.S.  EPA  then  determines  the  deletion 
from  the  NPL  is  appropriate,  final  notice 
of  deletion  wiU  be  pubUshed  in  the 
Federal  Register. 

TV.  Basis  for  Intended  Site  Deletion 

The  Washington  County  LandfiU  site 
is  located  witl^  the  city  limits  of  Lake 
Elmo  in  Washington  County,  Minnesota. 
Lake  Elmo  is  approximately  nine  miles 
northeast  of  St.  Paul.  The  site  occupies 
a  110  acre  parcel,  and  the  landfiU  covers 
40  acres  of  the  site,  llie  area  adjacent  to 
the  site  is  predominantly  residential 
with  a  small  amount  of  farming. 
Residences  are  directly  adjacent  to  the 
site  on  the  north,  west,  and  south.  There 
is  a  dty  park  to  the  east  of  the  site. 
Approximately  3000  people  reside 
within  a  three  mile  radius  of  the  site.  A 
recreational  lake.  Lake  Jane,  is  located 
250  feet  north  of  the  site. 

The  landfill  is  located  in  a  gently 
sloping  area  and  is  undeiiain  by  sand 
and  gravel  deposits.  Ground  water  flow 
in  the  sand  and  gravel  aquifer  below  the 
site  is  generaUy  to  the  south  away  firom 
Lake  Jane.  The  site  was  extensively 
mined  for  sand  and  gravel  prior  to  its 
use  as  a  sanitary  landfill  during  the 
years  1969  through  1975.  The  landfiU 
was  operated  jointly  by  Washington  and 
Ramsey  Counties  (“the  Counties’’), 
which  accepted  approximately  2.6 
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million  cubic  yards  of  solid  waste.  The 
solid  waste  is  estimated  to  be  73% 
residential  waste,  26%  commercial 
waste,  and  1%  demcditicm  waste. 

Following  landfill  closure,  groimd 
water  at  the  site  was  found  to  contain 
elevated  levels  of  organic  and  inorganic 
substances  in  wells  on  and  off-site, 
including  residential  wells.  Volatile 
organic  compounds  CVOCs)  found  in 
residential  wells  were  the  most  serious 
concern.  The  site  was  proposed  for  the 
NPL  July  8, 1983.  The  listing  was 
finalized  in  September  21, 1984,  49  FR 
37070. 

Operable  Unit  1 

Remedial  plaiming  activities  began 
imder  the  authority  of  the  Miimesota 
Pollution  Control  Agency  (MPCA)  prior 
to  finalization  of  the  site  on  the  National 
Priorities  List.  In  1982,  MPCA  requested 
th^t  the  Counties  begin  investigating  the 
need  for  remedial  action  at  the  site. 

On  October  24, 1984,  the  Counties 
and  MPCA  sigped  a  Response  Order  by 
Consent  which  reqxiired  the  following: 

Installation  and  operation  of  a  ground 
water  gradient  control  system,  which 
captui^  contaminated  ground  water 
and  prevented  further  movement  of 
contaminants  ofi-site; 

Installation  and  operation  of  a  spray 
irrigation  system  for  VOCs  in  the 
captiued  ^und  water; 

Monitoring  of  the  landfill  and  area 
groimd  water  to  ensure  the  effectiveness 
of  the  gradient  control  system  and  the 
protection  of  residential  wells;  and 

Provision  of  safe  drinking  water 
supplies  to  residents  whose  private 
wells  contained  substances  in  excess  of 
Minnesota  private  drinking  water  well 
criteria.  An  interim  water  supply  was 
required  immediately  upon  effect  of  the 
Order  and  a  permanent  supply  was  to  be 
developed. 

Construction  of  monitoring  wells,  a 
gradient  control  well,  and  the  air 
stripping  system  was  accomplished  in 
sequence  with  the  Phase  I  tl:^  Phase  IV 
investigations  diulng  1982  and  1983. 
The  gradient  control  system  began  full 
operations  on  December  12, 1983.  The 
system  consisted  of  one  gradient  control 
well  near  the  southwest  comer  of  the 
landfill,  designed  to  extract  200  gallons 
per  minute,  and  a  spray  irrigation  area 
in  the  southeast  portion  of  the  site.  The 
spray  irrigation  area  consisted  of  an  area 
of  1.9  acres  with  sandy  soils.  This  area 
was  believed  to  be  contained  within  the 
capture  zone  of  the  gradient  control 
system.  Twenty-seven  monitoring  wells 
were  installed  and  an  additional  25 
residential  wells  were  being  monitored 
for  the  presence  of  contaminants. 

The  Phase  V  report  in  Febmary  1984 
provided  the  first  evaluation  of  the 


performance  of  the  system.  Regular 
evaluations,  modifications,  and 
improvements  to  the  system  continued 
after  1984.  During  that  time,  the 
gradient  control  system  was  expanded 
to  include  4  wells  capable  of  extracting 
a  maximum  of  400  g^ons  per  minute, 
barms  were  constructed  and  other 
improvements  were  made  to  increase 
infiltration  of  treated  ground  water  at 
the  treatment  area,  and  an  off-site 
discharge  was  added  for  some  extracted 
groimd  water.  A  backup  treatment  area 
was  added  and  used  while  the  primary 
treatment  area  was  down  for 
nuuntenance.  The  backup  treatment  area 
is  not  currently  in  use.  Finally,  the 
number  of  monitoring  wells  was 
expwded  to  38. 

The  interim  alternative  water  supply 
consisted  of  bottled  water  for  4 
residences,  which  was  implemented 
immediately  after  the  Response  Order 
was  effective  iii  1984.  Planning  for  a 
permanent  water  supply  for  affected 
residents  resulted  in  the  report:  “Long 
Term  Drinking  Water  Supply  Plan  for 
Washington  County  Sanitary  Landfill 
No.  1“  dated  October  1985.  On  July  7, 
1986,  MPCA  issued  a  Minnesota 
Enforcement  Decision  Dociunent 
(MEDD)  which  approved  the  use  of 
activated  carbon  filters  for  the 
residences  with  drinking  water  well 
advisories  issued  by  the  Minnesota 
Department  of  Health.  The  activated 
caibon  filters  for  the  4  affected 
residences  were  installed  immediately 
after  the  MEDD  was  effective  in  1986. 

Operable  Unit  1  is  a  containment 
remedy,  with  treatment  of  the  extracted 
ground  water.  The  reports  provided  by 
the  Coimties  documented  the  results  of 
regular  sampling  of  monitoring  wells 
and  residential  wells,  which  indicated 
that  the  gradient  control  system 
adequately  contained  the  groimd  water 
contamination  on  site.  Remedial  action 
implementation  for  Operable  Unit  1 
ground  water  and  drinking  water 
measures  was  conducted  by  the 
Coimties  under  MPCA  authority  and 
oversight  prior  to  the  issuance  of  U.S. 
EPA’s  Unilateral  Administrative  Order 
on  January  16, 1992.  U.S.  EPA’s 
Unilateral  Administrative  Order 
required  the  Counties  to  continue  the 
implementation  of  MPCA’s  previous 
requirements.  Under  the  requirements 
of  MPCA’s  terminated  Response  Order 
by  Consent,  there  were  no  cleanup 
levels  or  termination  provisions  for  this 
operable  unit  at  the  site. 

Quality  Assurance/Quality  Control 
(QA/QC)  measures  for  ground  water 
sampling  and  analysis  were  specified  in 
MPCA’s  Response  Order  by  Consent. 
U.S.  EPA  adopted  these  same  measures 
in  its  Order.  QA/QC  for  all  other 


activities  was  monitored  by  MPCA,  and 
all  documentation  is  contained  in 
correspondence  between  the  Coimties 
and  NOKIA  or  in  internal  N4PCA  memos 
and  reports. 

In  Septmnber  1992,  a  soil  gas  survey 
conducted  at  the  site  by  the  MPCA 
discovered  explosive  levels  of  landfill 
gases  in  soils  at  the  western  boundary 
of  the  site.  After  further  investigation 
confirmed  that  there  was  significant  off¬ 
site  migration  of  explosive  gases,  U.S. 

EPA  issued  a  First  Amended  Unilateral 
Administrative  Order  on  February  17, 

1993.  This  Order  required  the  Counties 
to  control  landfill  gas  migration  so  that 
explosive  levels  are  not  exceeded  at  the 
property  boundary. 

A  bturier  extraction  vent  system  was 
constructed  along  the  west  side  of  the 
landfill  to  intercept  migrating  gases;  this 
system  was  completed  in  December 
1993.  The  system  consisted  of  11 
extraction  vents  connected  to  a  blower 
system.  The  gas  control  system 
effectively  controlled  gas  migration  from 
the  western  portion  of  the  site 
immediately.  The  mixture  of  air  and 
landfill  gases  collected  by  the  system 
was  found  to  be  safe  for  ^scharge  to  the 
atmosphere  without  treatment.  Off-site 
areas  which  contained  elevated  levels  of 
explosive  gas  in  soils  were  monitored 
and  gas  levels  were  found  to  slowly 
dissipate.  Monitoring  of  basements  in 
nearby  residences  for  gas  accumulation 
was  initiated  shortly  after  discovery  of 
the  gas,  and  no  exceedences  of  safe 
levels  occurred. 

Remedial  action  implementation  for 
Operable  Unit  1  explosive  gas  control 
measures  was  conducted  by  the 
Counties  under  U.S.  EPA  authority  and 
MPCA  oversight.  QA/QC  measures  for 
landfill  gas  sampling  and  analysis  were 
specified  in  the  approved  work  plans. 

U.S.  EPA  approved  a  Remedial  Action 
Report  documenting  the  QA/QC  for 
completion  of  construction  activities  for 
explosive  gas  control  in  March  1995. 

This  report  describes  the  activities 
completed  pursuant  to  the  First 
Amended  Unilateral  Administrative 
Order. 

Operable  Unit  2 

Based  on  the  results  of  residential 
well  sampling  conducted  during  1988 
and  1989,  MPCA  requested  the 
Minnesota  Department  of  Health  (MDH) 
to  reassess  the  health  risks  to  residents. 

As  a  result,  the  MDH  issued  drinking 
water  well  advisories  to  10  residences. 
MPCA  subsequently  requested  the 
Counties  to  re-evaluate  the  long-term 
drinking  water  supply  needs  of  affected 
residences.  The  Counties  submitted  the 
report  “Long-Term  Drinking  Water  / 
Supply  Plan,  Washington  County 
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Sanitary  Landfill  No.  1”  dated  June  30, 
1990.  llus  report  constitutes  the 
Remedial  Investigation/Feasibility 
Study  for  Operable  Unit  2.  MPCA 
executed  a  Record  of  Decision  (ROD) 
requiring  the  construction  of  a  public 
water  supply  system  to  sorve  the  10 
residences  on  September  27. 1990.  U.S. 
EPA  concurred  with  this  ROD  on 
November  15, 1990. 

Although  not  required  by  the  ROD, 
the  Coimties  elected  to  provide  the 
alternate  water  supply  to  73  additicmal 
residences  within  a  service  area  which 
surrounds  the  site.  The  service  area  was 
developed  to  include  all  residences 
which  might  possibly  be  affected  by  the 
site.  The  additional  work  also  includes 
the  abandonment  and  sealing  of  68 
residential  wells  within  the  service  area, 
since  continued  use  of  these-could 
possibly  contribute  to  finrther  movement 
of  contaminants  away  from  the  site. 
Construction  of  the  water  supply  system 
was  initiated  in  June  1991  and 
connection  of  the  10  residences  with 
drinking  water  advisories  to  the  system 
was  completed  in  December  1991. 
Connection  of  72  of  the  remaining  73 
residences  was  completed  by  Jvme  1992. 

A  Remedial  Action  Report  dated 
September  1992  docume..ts 
construction  activities  for  Operable  Unit 
2.  Th-?  report  describes  both  the 
activiti!^  required  by  the  ROD  and  the 
additional  work  performed  by  the 
Coimties  in  order  to  increase  the 
protectiveness  of  the  remedy. 

Community  relations  activities 
conducted  by  MPCA  for  Operable  Unit 
2  began  on  July  27, 1990,  when  the  RI/ 

FS  and  Proposed  Plan  were  released  to 
the  public.  The  documents  were  placed 
in  an  information  repository  at  the  Lake  > 
Elmo  Branch  of  the  Washington  Coimty 
Public  Library,  3459  Lake  Ehno  Avenue, 
Lake  Elmo,  MN  and  notices^ublished 
in  local  newspapers.  A  public  comment 
period  was  open  from  July  31, 1990  thru 
August  31, 1990,  and  a  public  meeting 
was  held  on  August  14, 1990.  A 
responsiveness  summary  was  included  > 
with  the  ROD. 

Remedial  action  implementation  for 
Operable  Unit  2  was  conducted  by  the 
Coimties  undrar  KffCA  authority  and 
oversight.  The  MDH  reviewed  plans  and 
specifications  for  the  installation  of  the 
public  water  supply  system  and  the 
sealing  of  resident!^  wells. 
Documentation  of  QA/QC  for  this 
operable  imit  is  contained  in  the 
Remedial  Action  Report. 

Operable  Unit  2  is  an  alternate  water 
supply,  and  there  are' no  cleanup  levels 
fmr  th^  activity.  The  Remedial  Action 
Report  documents  that  the  system  was 
properly  installed  and  tested,  and  is 
functioning.  The  water  supply  system  is 


connected  to  the  Qty  of  Oakdale’s 
distribution  system,  fjikw  Elmo  and 
Oakdale  are  jointly  responsible  for 
maintaining  the  distribution  system  and 
assuring  the  quality  of  the  drinking 
wat^  deliver^  to  the  residents. 

Operable  Unit  2  is  completed  and  there 
are  no  operation  and  m«intflinanr» 
(OftM)  requirements  for  the  alternate 
water  supply  system.  Responsibility  feu 
routine  operation  of  the  water  supply 
system  h^  been  assumed  by  the  loc^ 
mimicipalities. 

The  QA/QC  program  utilized 
throughout  this  remedial  action  has 
been  sufficiently  rigorous  and 
adequately  conqili^  with  to  enable  the 
determination  by  U;S.  EPA  that  all 
activities  have  bMn  correctly  carried  out 
and  all  results  accurately  reported.  U.S. 
EPA  is  thereby  assured  of  the 
satisfactory  execution  of  the  remedial 
action  consistent  with  MPCA’s 
Response  Order  by  Consent,  MEDD,  and 
Record  of  Decision,  as  well  as  U.S. 

EPA’s  1992  and  1993  Unilateral 
Administrative  Orders. 

Five-  Year  Review 

Hazardous  substances  will  remain  on¬ 
site  above  levels  that  will  allow 
unrestricted  use  and  uiuestricted 
exposure,  and  CERCLA  Section  121 
provides  that  reviews  will  be  performed 
every  five  )rears  for  remedial  actions 
whi^  result  in  hazardous  substances, 
pollutants,  or  contaminants  remaining 
at  the  site  above  levels  that  allow  for 
rmlimited  use  and  unrestricted 
exposure.  The  first  Five-Year  Review 
was  completed  in  January  1994..U.S. 
EPA  and  MPCA  concluded  that  the 
remedy  has  been  reascmably  effective  in 
limitii^  further  uncontroll^  releases  of 
contaminants  to  the  environment. 
However,  the  inadequacies  doemnented 
in  the  review  indicated  the  need  for 
modifications  to  the  remedy.  The 
remedy  was  not  found  to  be  sufficiently 
protective  of  human  health  and  the 
environment  and  as  operated  unlikely  to 
be  cost-effective  for  the  long-term. 
Specific  recommendations  follow: 

Long-Term  Water  Supply 

U.S.  EPA  and  MPCA  recommended 
that  the  long-term  water  supply  system 
remedy  continue  as  it  currently  exists. 
The  public  water  supply  along  with 
well  abandonment  contiimed  to  provide 
an  ahemative  safe,  long-term  source  of 
water  to  the  owners  of  residences  near 
the  landfill  who  were  issued-  drinking  ' 
water  well  advisories  by  the  State. 

Ground  Water  Remedied  Action 

The  long-term  need  for  a  ground 
water  remedial  action  was  foimd  to  be 
related  to  recommendations  for  closure 


and  post-closure  as  described  below.  A 
final  landfiH  cover  combined  with  a 
long-term  landfill  gas  extraction  and 
treatment  system,  jjf  necessary,  would 
reduce  long-term  r^iance  on  the  current 
gradient  control  well  and  treatment 
system.  However,  in  the  shc»t-term,  a 
ground  watw  gradient  control  well  and 
treatment  system  would  continue  to  be 
necessary  at  the  Site.  The  need  for  a 
gradient  control  system  should  be 
evaluated  at  least  on  an  annual  hagtn- 

U.S.  EPA  and  ^’CA  recommended 
that  the  ground  water  and  treatment 
system  1»  modified  to  utilize  either  an 
air  stripper  or  granular  activated  carbon 
filtration  system  prior  to  spray 
irrigation.  Winter  spraying  will  be 
halted  and  storage  capacity  of  effluent 
will  be  provided  if  the  effluent  caimot 
be  properly  treated. 

Ground  Water  Monitoring  Well  Network 

U.S.  EPA  and  MPCA  recommended 
that  the  existing  ground  water  and 
ground  water  monitoring  plan  used  to 
.evaluate  the  performance  of  the  system 
be  maintained,  with  the  addition  of 
several  monitoring  wells. 

Landfilk  Closure  and  PostrClosure 
Requirements 

U.S.  EPA  and  MPCA  recommended 
that  a  final  landfill  cover  be  installed  to 
current  MPCA  standards.  A  final 
landfill  cover  should  limit  infihratiim  of 
predpitatiem  into  the  fill  and  help  to 
reduce  leachate  production.  The 
reduction  of  leachate  should  in  turn 
reduce  the  amoimt  of  loading  lo  ground 
water  at  the  landfill  site.  Reduction  of 
the  moisture  in  the  fill  should  also  help 
to  reduce  the  bacteriological  activity  in 
the  fill,  thus  reducing  the  rate  of 
methane  production. 

Minnesota  Landfill  Cleanup  Lem 

In  1994,  the  Legislature  of  the  State  of 
Minnesota  enact^  the  Landfill  Cleanup 
Law,  Minnesota  Laws  1994,  ch.  639, 
codified  at  Minnesota  Stat.  §  §  115B.39 
to  115B.46  (the  Act),  authorizing  the 
Commissioner  of  the  MPCA  to  assume 
responsibility  for  futiue  environmental 
response  actions  at  qualified  landfills 
that  have  received  notices  of 
compliance  from  the  Commiasionat. 
Additionally,  the  Act  established  funds 
to  enable  the  MPCA  to  perform  all 
necessary  response,  operation,  and 
maintenance  at  such  landfills. 

A  notice  of  compliance  was  issued  by 
MPCA  for  the  Wadtington  County 
Ijindfill  Site  on  November  21, 1995. 
MPCA  has  since  assxuned  all 
responsibility  for  the  Washington 
Co^ty  1 .and fill  under  the  Act.  This 
includes  operating  the  ground  water 
gradient  control  and  gas  control  systems 
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as  well  as  the  implementation  of  the 
recommendations  of  the  Five-Year 
Review.  Therefore,  no  further  response 
actions  under  CERGLA  are  appropriate 
at  this  time.  Consequently,  U.S.  I^A 
proposes  to  delete  the  site  horn  the  NPL. 

Dated:  March  18, 1996. 

David  A.  UUiich, 

Acting  Regional  Administrator.  U.S.  EPA, 
Region  5. 

IFR  Doc.  96-7745  Filed  3-29-96;  8:45  am] 
BH.LMQ  CODE  66e0-60-P 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

PJ>.  0321960] 

Northeast  Muitiapecies  Fishery; 
Amendment  7;  Resubmission  of 
Disapproved  Measure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  NMFS  announces  that  the 
New  England  Fishery  Management 
Council  (Coimdl)  has  revis^  a 
management  measure  concerning 
additional  days-at-sea  (DAS)  for  vessels 
enrolled  in  the  Large  Mesh  Individual 
DAS  category  in  Amendment  7  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FNff ). 
The  original  measure  was  disapproved. 
A  revis^  version  of  that  measure  has 
been  submitted  and  accepted  for 
Secretarial  review.  The  intended  effect 
of  this  measure  is  to  promote 


conservation  by  providing  an  equitably 
applied  incentive  to  use  nets 
constructed  of  mesh  that  are  larger  than 
the  minimum  size. 

OATES:  Conunents  on  the  revised  portion 
of  Amendment  7  must  be  received  on  or 
before  April  19, 1996. 

ADDRESSES:  Send  comments  to  Dr. 
Andrew  A.  Rosenberg,  Regional 
Director,  NMFS,  Northeast  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  01930-3799.  Mark  the  outside  of 
the  envelope  ‘‘Conunents  on  large-mesh 
individual  DAS  vessels.” 

Copies  of  the  original  Amendment  7 
and  related  documents  are  available 
from  the  New  England  Fishery 
Management  Council,  5  Broadway  (U.S. 
Rte.  1),  Saugus,  MA,  01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  508-281-9252. 

SUPPLEMENTARY  INFORMATION: 
Amendment  7  was  prepared  by  the 
Coimcil  and  submitted  to  the  Secretary 
of  Commerce  (Secretary)  for  review 
under  section  304(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  Magnuson  Act 
requires  the  Secretary  to  approve, 
disapprove,  or  partially  disapprove 
FMPs  or  amendments,  based  upon  a 
detennination  of  consistency  with 
national  standards  and  other  applicable 
laws.  On  February  14, 1996,  the 
Secretary  armoimced  disapproval  of 
three  measures  contained  in 
Amendment  7:  The  additional 
allowance  DAS  for  trawl  vessels 
enrolled  in  the  Individual  DAS  category 
that  use  exclusively  8-inch  (20,32  cm) 
mesh:  the  300-lb  (136.1-kg)  possession 
allowance  of  regulated  species  for 
vessels  that  use  8-inch  (20.32  cm)  mesh 
in  an  exempted  fishery;  and  the 
establishment  of  a  limited  access 
category  for  vessels  that  fished  in  the 


Possession  Limit  open  access  category 
under  Amendment  5.  The  remainder  of 
Amendment  7  was  published  as  a 
proposed  rule  on  March  5, 1996  (61  FR 
8492). 

Pursuant  to  section  304(b)(3)(A)  of  the 
Magnuson  Act,  the  Coimcil  has 
resubmitted  two  of  the  three  measures 
originally  disapproved.  One  of  the 
resubmitted  measures  would  give 
additional  groundfish  DAS  to  all 
groimdfish  vessels  fishing  exclusively 
with  large  mesh  and  that  elect  to  fish 
under  the  Large  Mesh  Individual  D.^S 
category  under  Amendment  7  to  the 
FMP.  TTie  Coimcil  remedied  the  defect 
that  led  to  preliminary  disapproval  by 
clarifying  that  the  proposed  measure  to 
increase  fishing  time  in  the  individual 
category  would  apply  to  all  vessels 
using  large  mesh,  whether  they  are  trawl 
vessels  or  gillnet  vessels. 

NMFS,  on  behalf  of  the  Secretary, 
disapproved  a  second  resubmitted 
measure  that  would  have  allowed  a 
300-lb  (136.1-kg)  regulated  species 
possession  limit  for  vessels  fishing  with 
8-inch  (20.32-cm)  mesh  in  an  exempted 
fishery.  This  measure  was  disapproved 
before  publishing  this  notice  of 
availability  as  authorized  under  section  * 
304(a)(l)(A)(ii)  of  the  Magnuson  Act. 

Regulations  proposed  by  the  Council 
to  implement  the  resubmitted  measure 
for  Amendment  7  to  the  FMP  are 
scheduled  to  be  published  within  15 
days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  27, 1996. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  96-7887  Filed  3-27-96;  4:28  pm] 
BILUNG  CODE  3S10-22-F 
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OIBices  Seal 

1.  The  principal  office  of  the  2.  There  is  impressed  below  the 

Corporation  shall  be  in  the  Qty  of  official  seal  which  is  hereby  adopted  for 

Washington,  District  of  Columbia,  and  the  Corporation.  Said  seal  may  be  used 

the  Corporation  shall  also  have  offices  at  by  catising  it  or  a  facsimile  thereof  to  be 
such  other  places  as  it  may  deem  impressed  or  affixed  or  reproduced, 

necessary  or  desirable  in  ffie  conduct  of 
its  business. 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arvl  investigations, 
committed  meetings,  agency  decisions  and 
rulings,  delegations  of  authr^,  filing  of 
petitions  and  applications  arxi  agency 
statements  of  organization  and  furxitions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Bylaws  of  Corporation 

The  Bylaws  of  the  Commodity  Credit 
Corporation,  amended  February  5, 1996, 
are  as  follows: 


.%sJSir 


:o«»otAff 


personal  notice.  Any  Member  may 
waive  in  writing  such  notice  as  to 
himself,  whether  before  or  after  the  time 
of  the  meeting,  and  the  presence  of  a 
Member  at  any  meeting  shall  constitute 
a  waiver  of  notice  of  such  meeting.  No 
notice  of  an  adjourned  meeting  need  be 
given.  Any  and  all  business  may  be 
transacted  at  any  special  meeting  unless 
otherwise  indicated  in  the  notice 
thereof.  No  special  meetings  of  the 
Board  shall  be  held  except  in 
accordance  with  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  552b). 

5.  The  Secretary  of  Agricultrue  shall 
serve  as  Chairman  of  the  Board.  The 
Deputy  Secretary  of  Agriculture  shall 
serve  as  Vice  Chairman  of  the  Board 
and,  in  the  absence  or  imavailability  of 
the  Chairman,  shall  preside  at  meetings 
of  the  Board.  In  the  absence  or 
unavailability  of  the  Chairman  and  the 
Vice  Chairman,  the  President  of  the 
Corporation  shall  preside  at  meetings  of 
the  Board.  In  the  essence  or 
unavailability  of  the  piairman,  the'Vice 
Chairman,  and  the  President,  the 


Members  present  at  the  meeting  shall 
designate  a  Presiding  Officer. 

6.  At  any  meeting  of  the  Board  a 
quorum  shall  consist  of  five  Members. 
The  act  of  a  majority  of  the  Members 
present  at  any  meeting  at  which  there  is 
a  quorum  sh^  be  the  act  of  the  Board. 

7.  The  General  Counsel  of  the 
Department  of  Agriculture,  whose  office 
sh^l  perform  all  legal  work  of  the 
Corporation,  and  the  Associate  General 
Counsel  in  the  Office  of  the  General 
Counsel  who  is  in  immediate  charge  of 
legal  work  for  the  Corporation  shall,  as 
G^eral  Counsel  and  Associate  General 
Counsel  of  the  Corporation, 
respectively,  attend  meetings  of  the 
Bo^. 

8.  The  Executive  Vice  President,  the 
Vice  President  who  is  the  Associate 
Administrator  of  the  Farm  Service 
Agency,  and  the  Secretary  shall  attend 
meetings  of  the  Board.  Each  of  the  other 
Vice  Pi^idents  and  Deputy  Vice 
Presidents  and  the  Controller  shall 
attend  meetings  of  the  Board  during 
such  time  as  the  meetings  are  devoted 
to  the  consideration  of  matters  for 
which  such  officer  is  responsible. 


Meetings  of  the  Board 

3.  Regular  meetings  of  the  Board  shall 
be  held,  whenever  necessary,  in  the 
Board  meeting  room  in  the  U.S. 
Department  of  Agriculture  in  the  Qty  of 
Washington,  D.C.  Notice  of  such 
meetings  shall  be  provided  in  the  same 
manner  as  is  specified  for  special 
meetings  in  Paragraph  4.  No  regular 
meetings  of  the  Board  shall  be  held 
except  in  accordance  with  provisions  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b). 

4.  Special  meetings  of  the  Board  may 
be  called  at  any  time  by  the  Chairman, 
the  Vice  Chairman,  or  by  the  President, 
or  the  Executive  Vice  President  and 
shall  be  called  by  the  Chairman,  the 
Vice  Chairman,  the  President,  or  the 
Executive  Vice  at  the  written  request  of 
any  five  Members.  Notice  of  special 
meetings  shall  be  given  either 
person^y  or  by  mail  (including 
intradepartmental  mail  charmels  of  the 
Department  of  Agricultme  or 
interdepartmental  mail  charmels  of  the 
Federal  Government)  or  by  mailgram, 
and  notice  by  telephone  shall  be 
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Compensation  of  Board  Members 

9.  The  compensation  of  each  Member 
shall  be  prescribed  by  the  Secretary  of 
Agriculture.  Any  Member  who  holds 
another  office  or  position  under  the 
Federal  Government,  the  compensation 
for  which  exceeds  that  prescribed  by  the 
Secretary  of  Agricultxue  for  such 
Member,  may  elect  to  receive 
compensation  at  the  rate  provided  for 
such  other  office  or  position  in  lieu  of 
compensation  as  a  Member. 

Officers 

10.  The  officers  of  the  Corporation 
shall  be  a  President,  Vice  Presidents, 
and  Deputy  Vice  Presidents  as 
hereinafter  provided  for,  a  Secretary,  a 
Controller,  a  Treasurer,  a  Chief 
Accountant,  and  such  additional  - 
officers  as  the  Secretary  of  Agriculture 
may  appoint. 

11.  Tne  Under  Secretary  of 
Agriculture  for  Farm  and  Foreign 
Agricultural  Services  shall  be  the  ex 
officio  President  of  the  Corporation. 

12.  The  following  officials  of  the  Farm 
Service  Agency  (hereinafter  referred  to 
as  FSA),  the  Foreign  Agricultural 
Service  (hereinafter  referred  to  as  FAS), 
the  Food  and  Consumer  Service 
(hereinafter  referred  to  as  FCS),  and  the 
Agricultural  Marketing  Service 
(hereinafter  referred  to  as  AMS)  shall  be 
ex  officio  officers  of  the  Corporation: 
Administrator,  FSA;  Executive  Vice 

President. 

Administrator,  AMS;  Vice  President. 
Administrator,  FAS;  Vice  President. 
Administrator,  FCS;  Vice  President. 
General  Sales  Manager,  FAS;  Vice 
President. 

Associate  Administrator,  FSA;  Vice 
President. 

Deputy  Administrator,  Program  Delivery 
and  Field  Operations,  FSA;  Deputy 
Vice  President. 

Deputy  Administrator,  Commodity 
Operations,  FSA;  Eteputy  Vice 
President. 

Deputy  Administrator,  Management, 
FSA;  Deputy  Vice  President. 

Deputy  Acuninistrator,  Farm  Programs, 
FSA;  Deputy  Vice  President. 

Director,  Economic  and  Policy  Analysis 
Staff,  FSA;  Deputy  Vice  President. 
Executive  Assistant  to  the 
Administrator,  FSA;  Secreta^. 
Director,  Corporate  Affairs  Staff,  Office 
of  the  Administrator,  FSA;  Deputy 
Secretary. 

Director,  Financial  Management 
Division,  FSA;  Controller. 

Deputy  Director,  Financial  Management 
Division,  FSA;  Treasurer. 

Chief,  Financial  Accounting  and 
Reporting  Branch,  Financial 
Management  Division,  FSA;  Chief 
Accountant. 


The  person  occupying,  in  an  acting 
capacity,  any  position  listed  in  this 
paragraph  shall,  during  his  occupancy 
of  such  position,  act  as  the 
corresponding  officer  of  the 
Corporation. 

13.  Officers  who  do  not  hold  office  ex 
officio  shall  be  appointed  by  the 
Secretary  of  Agriculture  and  shall  hold 
office  until  their  respective 
appointments  shall  have  been 
terminated. 

The  President 

14.  (a)  The  President  shall  have 
general  supervision  and  direction  of  the 
Corporation,  its  officers  and  employees. 

(h)  The  President  shall  establish  and 
direct  an  Office  of  the  Secretariat.  Such 
office  shall  be  responsible  for  obtaining 
or  developing,  as  the  President 
determines,  information  on  major 
program  or  policy  proposals  submitted 
to  the  Board. 

The  Vice  Presidents 

15.  (a)  The  Executive  Vice  President 
shall  be  the  chief  executive  officer  of  the 
Corporation  and  shall  be  responsible  for 
submission  of  all  Corporation  policies 
and  programs  to  the  Board.  Except  as 
provided  in  paragraphs  (b),  (c),  (d),  and 
(e)  below,  the  Executive  Vice  President 
shall  have  general  supervision  and 
direction  of  the  preparation  of  policies 
and  programs  for  submission  to  the 
Board,  of  the  administration  of  the 
policies  and  programs  approved  by  the 
Board,  and  of  the  day-to-day  conduct  of 
the  business  of  the  Corporation  and  of 
its  officers  and  employees. 

(b)  The  Vice  President  who  is  the 
Administrator,  FAS,  shall  be 
responsible  for  preparation  for 
submission  by  the  Executive  Vice 
President  to  the  Board  of  those  policies 
and  programs  of  the  Corporation  which 
are  for  performance  through  the 
facilities  and  personnel  of  FAS.  He  shall 
also  have  responsibility  for  the 
administration  of  those  operations  of  the 
Corporation,  under  policies  and 
programs  approved  by  the  Board,  which 
are  carried  out  through  facilities  and 
personnel  of  FAS.  He  shall  also  perform 
such  special  duties  and  exercise  such 
powers  as  may  be  prescribed,  firom  time 
to  time,  by  the  Secretary  of  Agriculture, 
the  Board,  or  the  President  of  the 
Corporation. 

(c)  The  Vice  President  who  is 
Administrator,  AMS,  shall  be 
responsible  fbr  the  administration  of 
those  operations  of  the  Corporation, 
under  policies  and  programs  approved 
by  the  Board,  which  are  carried  out 
through  facilities  and  personnel  of 
AMS.  He  shall  also  perform  such  special 
duties  and  exercise  such  powers  as  may 


be  prescribed,  from  time-to-time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

(d)  The  Vice  President  who  is  the 
General  Sales  Manager,  FAS,  shall  be 
responsible  for  preparation  for 
submission  by  the  Executive  Vice 
President  to  the  Board  of  policies  and 
programs  of  the  Corporation  which  are 
for  performance  through  the  facilities 
and  personnel  of  FAS.  He  shall  also 
have  responsibility  for  the 
administration  of  those  operations  of  the 
Corporation,  under  the  policies  and 
programs  approved  by  ffie  Board,  which 
are  carried  out  through  facilities  and 
personnel  of  FAS.  He  shall  also  perform 
such  special  duties  and  exercise  such 
powers  as  may  be  p^cribed,  from  time- 
to-time,  by  the  Secretary  of  Agriculture, 
the  Board,  or  the  President  of  the 
Corporation. 

(e)  The  Vice  President  who  is  the 
Administrator,  FCS,  shall  be  responsible 
for  the  administration  of  those 
operations  of  the  Corporation,  imder 
policies  and  progrtuns  approved  by  the 
Board,  which  are  carried  out  through 
facilities  and  personnel  of  FCS.  He  shall 
also  perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  firom  time-to-time,  by  the 
Secretary  of  Agriculture,  the  Board,  or 
the  President  of  the  Corporation. 

16.  The  Vice  President  who  is  the 
Associate  Administrator,  FSA,  and  the 
Deputy  Vice  Presidents  shall  assist  the 
Executive  Vice  President  in  the 
performance  of  his  duties  and  the 
exercise  of  his  powers  to  such  extent  as 
the  President  or  the  Executive  Vice 
President  shall  prescribe,  and  shall 
perform  such  special  duties  and 
exercise  such  powers  as  may  be 
prescribed,  from  time-to-time,  by  the 
Secretary  of  Agriculture,  the  Board,  the 
President  of  the  Corporation,  or  the 
Executive  Vice  President  of  the 
Corporation. 

The  Secretary 

17.  The  Secretary  shall  attend  and 
keep  the  minutes  of  all  meetings  of  the 
Board;  shall  attend  to  the  giving  and 
serving  of  all  required  notices  of 
meetings  of  the  Board;  shall  sign  all 
papers  and  instruments  to  which  his 
signature  shall  be  necessary  or 
appropriate;  shall  attest  the  authenticity 
of  and  affix  the  seal  of  the  Corporation 
upon  any  instrument  requiring  such 
action  and  shall  perform  such  other 
duties  and  exercise  such  other  powers 
as  are  commonly  incidental  to  the  Office 
of  Secretary  as  well  as  such  other  duties 
as  may  be  prescribed,  from  time-to-time, 
by  the  President  or  the  Executive  Vice 
President. 
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The  Ckintroller 

18.  The  Controller  shall  have  charge 
of  all  fiscal  and  accounting  affairs  of  the 
Corporation,  including  all  borrowings 
and  related  financial  arrangements, 
claims  activities,  and  formulation  of 
prices  in  accordance  with  established 
policies;  and  shall  pierform  such  other 
duties  as  may  be  prescribed,  fium  time- 
to-time,  by  the  President  or  the 
Executive  Vice  President. 

The  Treasurer 

19.  (a)  The  Treasiuer  shall  assist  the 
Controller  in  the  administration  of  all 
fiscal  and  accounting  affairs  of  the 
Corporation,  including  all  borrowings 
and  related  financial  arrangements, 
claims  activities,  and  formulation  of. 
prices  in  accordance  with  established 
policies;  and  shall  perform  such  other 
duties  relating  to  the  fiscal  and 
accounting  affairs  of  the  Corporation  as 
may  be  prescribed,  from  time-to-time, 
by  the  Controller,  the  President,  or  the 
Executive  Vice  President. 

(b)  The  Treasurer,  under  the  general 
supervision  and  direction  of  the 
Controller,  shall  also  have  charge  of  the 
custody,  safekeeping  and  disbursement 
of  all  funds  of  the  Corporation;  shall 
designate  qualified  persons  to  authorize 
disbursement  of  corporate  funds;  shall 
direct  the  disbursement  of  funds  by 
disbursing  officers  of  the  Corporation  or 
by  the  Treasiirer  of  the  United  States, 
Federal  Reserve  Banks,  and  other  fiscal 
agents  of  the  Corporation;  shall  be 
responsible  for  documents  relating  to 
the  general  financing  operations  of  the 
Corporation,  including  borrowings  from 
the  United  States  Treasury,  commercial 
banks  and  others;  shall  arrange  for  the 
payment  of  interest  on  the  capital  stock 
of  the  Corporation;  and  shall  coordinate 
and  give  general  supervision  to  the 
claims  activities  of  the  Corporation  and 
have  authority  to  collect  all  monies  due 
the  Corporation,  to  receipt  therefor,  and 
to  deposit  same  for  the  account  of  the 
Corporation. 

The  Chief  Accountant 

20.  The  Chief  Accoimtant,  imder  the 
general  supervision  and  direction  of  the 
Controller,  shall  have  charge  of  the 
general  books  and  accoimts  of  the 
Corporation  and  the  preparation  of 
financial  statements  and  reports.  He 
shall  be  responsible  for  the  initiation, 
preparation  and  issuance  of  policies  and 
practices  related  to  accounting  matters 
and  procedures,  including  official 
inventories,  records,  accounting  and 
related  office  procedures  where 
standardized,  and  adequate  subsidiary 
records  of  revenues,  expenses,  assets 
and  liabilities;  and  shall  perform  such 


other  duties  relating  to  the  fiscal  and 
accounting  affairs  of  the  Corporation  as 
may  be  prescribed,  frnm  time-to-time, 
by  the  Controller. 

Other  Officials 

21.  Except  as  otherwise  authorized  by 
the  Secretary  of  Agriculture  or  the 
Board,  the  operations  of  the  Corporation 
shall  be  carried  out  through  the  facilities 
and  personnel  of  FSA,  FAS,  FCS,  and 
AMS  in  accordance  with  any 
assignment  of  functions  and 
responsibilities  made  by  the  Secretary  of 
Agriculture  and,  within  his  respective 
agency  or  office,  by  the  Administrators 
of  FSA,  FAS,  FCS,  or  AMS,  or  the 
General  Sales  Manager,  FAS. 

22.  The  Directors  of  the  divisions  and 
the  Directors  of  the  Kansas  City 
Commodity  Office  and  the  Kansas  City 
Management  Office  of  FSA  shall  be 
Contracting  Officers  and  executives  of 
the  Corporation  in  general  charge  of  the 
activities  of  the  Corporation  carried  out 
through  their  respe^ive  divisions  or 
offices.  The  responsibilities  of  such 
Directors  in  carrying  out  activities  of  the 
Corporation,  which  shall  include  the 
authority  to  settle  and  adjust  claims  by 
and  against  the  Corporation  arising  out 
of  activities  under  their  jurisdiction, 
shall  be  discharged  in  conformity  with 
these  Bylaws  and  applicable  programs, 
policies,  and  procedures. 

Contracts  of  the  Corporation 

23.  Contracts  of  the  Corporation 
relating  to  any  of  its  activities  may  be 
executed  in  its  name  by  the  Secretary  of 
Agriculture  or  the  President.  The  Vice 
Presidents,  the  Deputy  Vice  Presidents, 
the  Controller,  the  Treasurer,  and  the 
Directors  of  the  divisions  and  the 
Directors  of  the  Kansas  Qty  Commodity 
Office  and  the  Kansas  City  Management 
Office  of  FSA  may  execute  contracts  * 
relating  to  the  activities  of  the 
Corporation  for  which  they  are 
respectively  responsible. 

24.  The  Executive  Vice  President  and, 
subject  to  the  written  approval  by  such 
Executive  Vice  President  of  each 
appointment,  the  Vice  Presidents,  the 
Deputy  Vice  Presidents,  the  Controller, 
and  the  Directors  of  the  divisions  and 
the  Directors  of  the  Kansas  City 
Commodity  Office  and  the  Kansas  City 
Management  Office  of  FSA  may 
appoint,  by  written  instrument,  such 
Contracting  Officers  as  they  deem 
necessary,  who  may,  to  the  extent 
authorized  by  such  instniment.  execute 
contracts,  in  the  name  of  the 
Corporation.  A  copy  of  each  such 
instrument  shall  be  filed  with  the 
Secretary. 

25.  Appointments  of  Contracting 
Officers  may  be  revoked  by  written 


instrument  or  instruments  by  the 
Executive  Vice  President  or  by  the 
official  who  made  the  appointment.  A 
copy  of  each  instrument  shall  be  filed 
with  the  Secretary. 

26.  In  executing  a  contract  in  the 
name  of  the  Corporation,  an  official 
shall  indicate  his  title. 

Annual  Report 

27.  The  Executive  Vice  President  shall 
be  responsible  for  the  preparation  of  an 
annual  report  of  the  activities  of  the 
Corporation,  which  shall  be  filed  with 
the  Secretary  of  Agriculture  and  with 
the  Board. 

Amendments 

28.  These  Bylaws  may  be  altered, 
amended  or  repealed  by  the  Secretary  of 
Agriculture.  They  may  also  be  altered, 
amended  or  repe^ed  by  the  Board  at 
any  regular  or  special  meeting  of  the 
Boiard  if:  (1)  the  Secretary  of  Agriculture 
approves  such  action;  and  (2)  in  the  case 
of  action  taken  at  a  special  meeting  of 
the  Board,  notice  of  ffie  proposed 
alternation,  amendment  or  repeal  was 
contained  in  the  notice  of  su(±  special 
meeting. 

Approval  of  Board  Action 

29.  The  actions  of  the  Board  shall  be 
subject  to  the  approval  of  the  Secretary 
of  Agriculture. 

I,  Goeg  Billings,  Secretary,  Commodity 
Credit  Corporation,  do  hereby  certify 
that  the  above  is  a  full,  true,  and  correct 
copy  of  the  Bylaws  of  Commodity  Credit 
Corporation,  as  amended  February  5, 
1996. 

In  witness  whereof  I  have  officially 
subscribed  my  name  and  have  caused 
the  corporate  seal  of  the  said 
Corporation  to  be  fixed  this  sixth  day  of 
March.  1996. 

Greg  Billings, 

Secretary,  Commodity  Credit  Corporation. 

[FR  Doc.  96-7808  Filed  3-29-96;  8:45  am] 
BIUJNQ  cooe  3410-46-P 


Food  and  Consumer  Service 

Food  Stamp  Propram;  Agency 
Information  Collection  Activities: 
Proposed  Collection,  Comment 
Request— Federal  Collection  of  State 
Plan  of  Operations,  Operatirtg 
Guidelines  and  Forms 

AQENCi:  Food  and  Consumer  Service, 
USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  the 
Fo^  and  Consumer  Service  (FCS)  is 
publishing  for  public  comment  a 
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summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  collection  ciirrently 
approved  under  OMB  No.  0584-0083. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  31, 1996,  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Joseph  H.  Pinto,  Chief, 

State  Administration  Branch,  Food 
Stamp  Program,  Food  and  Consumer 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  VA  22302.  Copies  of  the 
estimate  of  the  information  collection 
can  be  obtained  by  contacting  Mr.  Pinto 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  approfuiate, 
automated,  electronic,  mechanical,  or 
othm*  technologic^  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Pinto,  telephone  number  (703) 
305-2383. 

SUPPLEMENTARY  INFORMATION: 

Title:  Operating  Guidelines,  Forms 
and  Waivers. 

OMB  Number:  0584-008“ 

Expiration  Date:  July,  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  In  accordance  with  section 
11(e)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  the  State  agencies  are 
required  to  submit  a  Plan  of  Operation 
specifying  the  manner  in  which  the 
Food  Stamp  Program  will  be  conducted. 
Tho  State  plan  of  operations,  in 
accordance  with  current  rules  at  7  CFR 
272.2,  consists  of  a  Federal/State 
Agreement,  aimual  budget  and  activity 
statements,  and  specific  attachments 
(such  as  plans  if  the  State  elects  to 
conduct  program  information  activities 
or  provide  nutrition  educational 
services).  State  Plans  of  Operation  are  a 
one-time  effort  with  updates  that  are 
provided  as  necessary. 


Under  section  16  of  the  Food  Stamp 
Act  of  1977,  as  amended,  the  Secretary 
is  authorized  to  pay  each  State  agency 
an  amormt  equal  to  50  percent  of  all 
administrative  costs  involved  in  each 
State  agency’s  operation  of  the  Food 
Stamp  Program.  Under  corresponding 
Food  Stamp  Program  regulations  at  7 
CFR  272.2,  the  State  agencies  must 
submit  annually  to  FCS  for  approval,  a 
Budget  Projection  Statement  (Form 
FCS-366A),  which  projects  the  total 
costs  for  major  areas  of  Food  Stamp 
Program  operations,  and  a  Program 
Activity  Statement  (Form  FCS-366B), 
which  provides  a  summary  of  Food 
Stamp  Program  operations  during  the 
preceding  fiscal  year.  The  reports  are 
required  to  substantiate  the  costs  the 
State  agency  expects  to  incur  during  the 
next  fiscal  year.  Form  366A  is  submitted 
annually  by  August  15  and  Form  FCS 
366B  must  be  submitted  no  later  than  45 
days  after  the  end  of  each  State  agency’s 
fiscal  year. 

Under  section  ll(o)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  each 
State  agency  was  required  to  develop  a 
plan,  no  later  than  October  1, 1987,  for 
implementing  an  automated  date 
processing  (ADP)  and  information 
retrieval  system  to  administer  the  Food 
Stamp  Program.  Corresponding  Food 
Stamp  Program  regulations  at  7  CFR 
277.18  require  that  a  ^written  plan  of 
actin,  called  an  Advance  Planning 
Document  (AID),  be  prepared  to 
acquired  prc^osed  AIX’  services, 
systems  m  equipmmit.  Tho  fiequency  of 
the  APD  submissions  is  at  the  discretion 
of  the  State  agencies. 

Under  section  7(i)  of  the  Food  Stamp 
Act  of  1977,  as  amended,  the  Secretary 
of  Agriculture  is  authorized  to  permit 
State  agencies  to  implement  on-line 
electronic  benefit  transfer  (EBT) 

^sterns.  The  Secretary  is  authorized  to 
establish  standards  for  the  requured 
testing  prior  to  implementation  of  any 
EBT  system  and  analysis  of  the  results 
of  implementation  in  a  limited  pilot 
project  area  before  expansion  of  the 
system.  Any  State  requesting  funding 
for  an  EBT  system  must  submit  an  APD. 

Respondents:  State  agencies  that 
administer  the  Food  Stamp  Program. 

Number  of  Respondents:  53. 

Estimated  Number  of  Responses  per 
Respondent: 

Plan  of  Operation  Updates:  53  States 
agencies  once  a  year. 

Form  FCS-366A:  53  State  agencies 
once  a  year. 

Form  FCS-366B:  53  State  agencies 
once  a  year. 

Advance  Planning  Documents:  25 
State  agencies  once  a  year. 

Advance  Planning  Documents  for  EBT 
Systems:  35  State  Agencies  once  a  year. 


EBT  Reporting:  9  State  agencies 
reporting  four  times  a  year. 

Estimate  of  Burden: 

Plan  of  Operation  Updates:  The  State 
agencies  submit  Plan  updates  at  an 
estimate  of  10  hours  per  respondent,  or 
530  total  hours. 

Form  FCS-366A:  The  State  agencies 
submit  Form  366A  at  an  estimate  of  13 
hours  per  respondent,  or  689  total 
hours. 

Form  FCS-366B:  The  total  burden  for 
the  collection  of  information  for  Form 
FCS-366B  and  is  1,526.  Forty-two  State 
agencies  submit  Form  FCS-366B  report 
automatically  at  an  estimate  of  18  hours 
per  respondent,  or  756  total  hours. 
Eleven  State  agencies  submit  Form 
FCS-366B  manually  at  an  estimate  of  70 
hours  per  respondent  or  770  total  hours. 

Advance  Planning  Documents; 
Approximately  25  State  agencies  submit 
an  ADP  each  year  at  an  estimate  of  15 
hours  per  respondent  or  375  total  hours. 

Advance  Planning  Documents  for  EBT 
Systems:  Approximately  35  State 
agencies  submit  an  ADP  for  EBT  at  an 
estimate  of  45  hours  per  respondent,  or 
1,575  total  hours. 

EBT  Repealing:  A^>roximately  9  State 
agencies  with  operational  EBT  systems 
provide  additional  information  about 
their  EBT  systems.  The  State  agencies 
submit  a  report  approximately  4  times  a 
year  at  an  estimate  of  one  hour  per 
response,  or  36  total  hours. 

Estimated  Total  Annual  Burden  on 
Respondents.  The  revised  annual 
rep^ing  and  recoritieeeping  burdmi  fw 
CA4B  No.  0584-9983  is  estimated  to  be 
4,731.  This  estimate  is  a  slight  reduction 
firom  the  currently  approved  burden  of 
4,799. 

Dates:  March  26, 1996. 

William  E.  Ludwig, 

Administrator. 

(FR  Doc.  96-7869  Filed  3-29-96;  8:45  am) 
BRUNO  CODE  3410-30-M 


Forest  Service 

Yakima  Provinciai  interagency 
Executive  Committee  (PiEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  May  9, 1996  in  the  Wenatchee 
National  Forest  Supervisor’s  Office,  215 
Melody  Lane,  Wenatchee,  Washington. 
The  meeting  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  This  meeting  will 
include  discussion  of  Forest  Healffi  and 
advisory  committee  process.  All  Eastern 
Washington  Cascades  Province 
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Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801-5933,  509-662- 
4335. 

Dated:  March  13, 1996. 

Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 

IFR  Doc.  96-7789  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE 


Yakima  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  April  15, 1996 
at  the  Cle  Eltun  Ranger  District  Office, 
803  W.  2nd  Street,  Cle  Elum, 
Washington.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  tmtil  4:00  p.m. 
This  meeting  will  conclude  discussion 
of  the  ten  key  issues  addressed  by  the 
Snoqualmie  Pass  Adaptive  Management 
Area  Environmental  Impact  Statement. 
If  time  allows,  further  discussion  of 
management  of  dry  eastside  forest 
ecosystem  will  occiur.  All  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801-5933,  509-662- 
4335. 

Dated:  March  11, 1996. 

Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 

[FR  Doc.  96-7791  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  3410-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  the  Mid- 
Iowa  (lA)  Area  and  the  State  of  Oregon 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 


designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Mid-Iowa  Grain  * 
Inspection,  Inc.  (Mid-Iowa),  and  the 
Oregon  Department  of  Agriculture 
(Oregon)  will  end  September  30, 1996, 
according  to  the  Act,  and  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  Mid-Iowa  and 
Oregon  areas  to  submit  an  application 
for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  1, 1996. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 

Review  Branch,  Compliance  Division, 
GIPSA,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  appUcations  to  the  automatic 
telecopier  machine  at  202-690-2755, 
attention:  Janet  M.  Hart.  If  an 
appUcation  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  re^ar  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-6525, 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA’s  Administrator  to  designate  a 
qualified  appUcant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Mid-Iowa,  main  office  located  in  Cedar 
Rapids,  Iowa,  and  Oregon,  main  office 
located  in  Pendleton,  Oregon,  to  provide 
official  inspection  services  under  the 
Act  on  October  1, 1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Mid-Iowa  and  Oregon  end  on 
September  30, 1996. 

The  geographic  area  presently 
assigned  to  Mid-Iowa,  in  the  State  of 
Iowa,  pursuant  to  Section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 


Bounded  on  the  North  by  the  northern 
Winneshiek  and  Allamakee  Coimty 
lines; 

Bounded  on  the  East  by  the  eastern 
Allamakee  County  line;  ffie  eastern  and 
southern  Clayton  County  lines;  the 
eastern  Buchanan  County  line;  the 
northern  and  eastern  Jones  County  lines; 
the  eastern  Cedar  County  line  south  to 
State  Route  130; 

Bounded  on  the  South  by  State  Route 
130  west  to  State  Route  38;  State  Route 
38  south  to  Interstate  80;  Interstate  80 
west  to  U.S.  Route  63;  and 

Boxmded  on  the  West  by  U.S.  Route 
63  north  to  State  Route  8;  State  Route 
8  east  to  State  Route  21;  State  Route  21 
north  to  D38;  D38  east  to  State  Route 
297;  State  Route  297  north  to  V49;  V49 
north  to  Bremer  Coimty;  the  southern 
Bremer  County  line;  the  western  Fayette 
and  Winneshiek  County  lines. 

The  geographic  area  presently 
assign^  to  the  State  of  Oregon  pursuant 
to  Section  7(f)(2)  of  the  Act  is  the  entire 
State  of  Oregon,  except  those  export 
port  locations  within  the  State  which 
are  serviced  by  GIPSA. 

Interested  persons,  including  Mid- 
Iowa  and  Oregon,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  Oi^ober 
1, 1996,  and  ending  September  30, 1999. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582,  90  Slat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  March  20, 1996 
Neil  E.  Porter 

Director,  Compliance  Division. 

[FR  Doc.  96-7485  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  3410-EN-F 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  24-G6] 

Foreign-Trade  Zone  126— Reno, 
Nevada  Area;  Application  for 
Expansion 

An  appUcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Nevada  Development 
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Authority  (NDA),  grantee  of  FTZ 126, 
requesting  authority  to  expand  its  zone 
in  the  Reno,  Nevada  area,  within  the 
Reno  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  15, 1996. 

FTZ  126  was  approved  on  April  4, 
1986  (Board  Order  328, 51  FR  12904;  4/ 
16/86).  The  zone  currently  consists  of 
the  following  two  sites  in  Spailcs,  - 
Nevada,  adjacent  to  the  Qty  of  Reno: 
Site  1:  (15  acres)  located  on  Spico  Island 
Drive  near  the  Reno  International 
Airport;  and.  Site  2:  (9  acres,  482,000  sq. 
ft.)  located  at  450-475  Lillard  Drive. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  a  site  Proposed  Site  3: 
(30  acres)  consisting  of  four  related  but 
non-contiguous  parcels  in  Reno, 

Nevada:  Parcel  A  (10  acres) — 205  Parr 
Blvd.;  Parcel  B  (9  acres) — 365  Parr 
Qrcle;  Parcel  C  (7  acres) — 345  Parr 
Circle;  Parcel  D  (4  acres) — 800  Stillwell 
Road.  Each  of  the  four  parcels  contains 
a  warehouse  facility  and  together  they 
comprise  a  warehouse  complex 
operated  by  Bender  Warehouse 
Company.  Zone  services  will  be 
provided  by  Nevada  Foreign  Trade 
Services,  Inc.,  the  operator  of  FTZ  126. 

In  accordance  wi^  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8^1),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Boanl. 

Public  comment  (original  and  3 
copies)  is  invited  from  interested  parties 
(see  FTZ  Board  address  below).  The 
closing  date  for  their  receipt  is  May  31, 
1996.  Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  June  17, 
1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office,  1755  East  Plumb  Lane,  Room 
152,  Rjeno,  Nevada  89502 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  March  21, 1996. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc  96-7777  Filed  3-29-96;  8:45  ami 
BHJJNG  CODE  3610-OS-t> 


Lapse  of  Authority  for  Inactive 
Foreign-Jrade  Zones 

AQBJCY:  Foreign-Trade  Zones  Board, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  This  notice  is  given  as  a 
reminder  to  foreign-trade  zone  grantees 
and  interested  parties  that  Section 
400.28(a)(5)  ("lapse  provision”)  of  the 
regulations  of  the  Foreign-Trade  Zones 
(FTC)  Board  (15  CFR  Part  400),  which 
provides  for  the  lapse  of  authority  for 
certain  inactive  foreign-trade  zones, 
goes  into  effect  on  November  8, 1996. 
This  information  is  provided  as 
guidance  for  affected  parties.  It  outlines 
how  various  zones  might  be  affected; 
the  procedure  for  FTC  activation;  and, 
procedures  which  are  imder 
consideration  for  implementation  of  the 
lapse  provision  and  for  a  one-year 
reinstatement  period.  The  notice  also 
provides  certain  interpretive  guidelines 
and  invites  comments  in  writing  from 
interested  parties. 

EFFECTIVE  DATE:  The  lapse  provision  first 
goes  into  effect  for  zones  approved  prior 
to  November  8, 1991,  which  have  not 
been  activated  at  any  time  in  the  past 
and  will  not  have  bmn  activated  by 
November  8, 1996.  Thereafter,  it  will 
have  a  continuing  effect  that  requires 
activation  within  5  years  of  approval. 

FTZ  ACTIVATION:  A  zone  grantee  which 
will  have  reported  in  its  annual  report 
to  the  FTC  Board  the  receipt  of 
shipments  under  FTZ  procedures  (and 
under  Customs  activation  approval)  at 
any  time  in  the  past  prior  to  November 
8, 1996,  and  thereafter  within  the 
applicable  time  frame,  is  deemed  to 
have  fulfilled  the  activation  requirement 
with  regard  to  its  general-purpose  zone 
sites,  and  for  any  subzones  for  which 
shipments  have  been  reported.  The 
grantees  of  zones  so  activated  since  the 
last  annual  report  period  shall  notify  the 
Executive  Sec^tary  of  this  fact  with 
supporting  information. 

A  zone  project  at  which  no  shipments 
have  been  actually  received  imder  FTC 
procedures,  but  which  is  active  in 
offering  FTZ  services  to  the  public,  may 
fulfill  the  activation  requirement  as 
follows:  (1)  obtain  Customs  activation 
approval  under  Section  146.6  of  the 
Customs  regulations  from  the  Customs 
Port  Director  (formerly.  District 
Director)  for  the  area;  and.  (2)  submit  a 
zone  schedule  to  the  Executive 
Secretary  of  the  FTZ  Board  and  to  the 
Customs  Port  Director  pursuant  to 
Section  400.42(h)  of  the  FTZ 
regulations.  The  completion  of  both 
these  requirements  will  be  hereafter 
referred  to  as  “FTC  activation”. 


While  these  requirements  apply  to  all 
zones,  zone  grantees  having  no 
shipments  to  report  and  who  are 
completing  the  requirements  to  avert  a 
lapse  of  authority  under  Section 
400.28(a)(5),  shall  notify  the  Executive 
Secretary  in  writing  upon  completion  of 
the  requirements,  stating  the  extent  to 
which  the  zone  is  open  for  business. 

The  Executive  Secretary  will  then,  upon 
review,  acknowledge  in  writing  whether 
FTZ  activation  has  occurred. 

REVIEW  PROCEDURE:  Begiiuung 
November  8, 1996,  and  there^er  on 
October  1  of  each  federal  fiscal  year,  the 
FTC  Staff  will  conduct  periodic  reviews 
with  regard  to  zone  projects  that  appear 
to  be  affected  by  Set^on  400.28(a)(5). 
Based  on  findings  made  by  the 
Executive  Secretary,  a  list  will  be 
maintained  of  those  zones  for  which 
authority  has  lapsed  under  Section 
400.28(a)(5),  and  the  U.S.  Customs 
Service  will  be  kept  advised. 
REINSTATBIBIT:  Consideration  will  be 
given  by  the  FTC  Board  to  the  adoption 
of  a  reinstatement  procedure,  which 
would  allow  zone  grantees  to  apply  for 
reinstatement  of  FTZ  authority  if  they 
fulfill  FTC  activation  requirements 
within  one  year  of  a  lapse  of  authority. 
Grantees  would  notify  the  Executive 
Secretary  when  steps  are  being  taken  to 
qualify  for  reinstatement.  As  part  of  a 
reinstatement,  the  FTC  Board  may 
resume  processing  applications  which 
had  been  pending  with  the  FTC  Board 
or  the  FTZ  Staff  at  the  time  of  a  lapse 
of  authority. 

INTERPRETIVE  GUDEUNES:  1.  A  zone 
which  had  been  in  FTC  activation  at  any 
time  and  for  any  length  of  time  within 
the  applicable  time  frame  (i.e.,  prior  to 
the  lapse  date)  is  not  affected  by  the 
lapse  provision. 

2.  The  FTC  activation  of  any  part  of 
a  general-purpose  zone  or  a  subzone 
will  suffice  to  preserve  FTC  authority 
for  all  of  the  general-purpose  sites  of  a 
zone  project,  but  each  subzone  is 
consider^  separately. 

3.  The  starting  time  for  tolling 
whether  a  lapse  of  authority  has 
occurred  will  be  from  the  time  of  the 
original  grant  of  authority  for  a  zone 
project,  and  it  will  affect  all  general- 
purpose  zone  sites  and  subzones 
associated  with  the  project,  however 
recently  approved,  as  well  as 
applications  submitted  to  or  pending 
with  the  FTC  Board  or  the  FTZ  Staff. 

4.  The  FTZ  activation  of  a  general- 
purpose  zone  or  subzone  may  be 
considered  to  extend  to  separate,  but 
related,  general-purpose  zones  or 
subzones  approved  for  the  same  grantee 
pursuant  to  the  same  Board  action,  if  the 
Customs  Port  Director  concurs  that  the 
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projects  and/or  sites  are  considered 
interrelated  from  a  Customs  standpoint. 
COMMENTS  INVITED:  Comments  are 
invited  in  writing  April  29, 1996  from 
grantees  and  interested  parties  as  to  any 
of  the  information,  procediires  or 
guidelines  outlined  in  this  notice.  They 
should  be  addressed  to:  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  FTZ 
Staff— Claudia  Hausler,  (202)  482-2862; 
U.S.  Customs — ^Marcus  Sircus,  (202) 
927-6894. 

Dated:  March  25, 1996. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  96-7778  Filed  3-29-96;  8:45  am]  * 
BHJJNO  CODE  3510-2S-P 


Intemationai  Trade  Administration 

Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Reviews  of  Certain  CtHrosion-Resistant 
Carbon  Steel  Flat  Products  from  Canada 
and  Korea;  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Brazil,  Canada, 
Finland,  Germany  and  Sweden;  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Korea  and  the  Netherlands;  and 
Certain  Grain  Oriented  Electrical  Steel 
from  Italy. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  preliminary  and  fiiml  results 
of  antidumping  duty  administrative 
reviews  of  the  antidumping  orders  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Canada  and  Korea; 
certain  cut-to-length  carbon  steel  plate 
from  Brazil,  Canada,  Finland,  Germany 
and  Sweden;  certain  cold-rolled  carbon 
steel  flat  products  from  Korea  and  the 
Netherlands;  and  certain  grain  oriented 
electrical  steel  from  Italy,  pursuant  to 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act 
(herein^er,  “the  Act”). 

EFFECTIVE  DATE:  April  1, 1996. 

FOR  FURTHIiR  INFORMATION  CONTACT: 
Linda  Ludwig  or  Jean  Kemp,  Office  of 
Agreements  ^mpliance.  Import 


Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230, 
telephone  (202)  482-3833  or  482-4037, 
respectively, 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  cases,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  Susan  G.  Esserman  (March  4, 1996). 

Since  it  is  not  practicable  to  complete 
these  reviews  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  anniversary  month  for 
preliminary  resvdts,  120  additional  days 
for  final  rekdts),  piusuant  to  Section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended,  the  Department  is 
extending  the  time  limits  for  the 
aforementioned  reviews  as  follows: 


Product 

Country 

Review  period 

Initiation 

date 

Prefim 
due  date 

Corrosioo-Resistant  Steel  (A— 122-622) . 

OanArte  .  . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

Cnrrnsinn-RMistant  RIaaI  (A— 560-616)  . 

Knmfl  . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

Cut-to-length  Plate  (A-351^17) . 

BrazH  . 

8/1/94-7/31/95 

9/8/95 

9/27196 

4/2/97 

Cut-to-length  Plate  (A-1 22-823) . 

Canada  . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

Cut-to-length  Plate  (A— 405— 802) . . 

Fmlarvj . . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

A/2197 

Cut-to-len^  Plate  (A-428-816) . . . 

Germany  . . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

niit-to-lAfigth  PifltA  (A-4ni-An6)  . 

. 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

r.niri.RnH4^  .«5tA«l  (A-6An-81.5) ' . . . . 

Korea  ....._ . 

8/1/94-7/31/95 

9/8/95 

9/27/96 

A/2197 

Cold-RoBed  steel  (A-421-804j . 

Netherlands _ 

8/1/94-7/31/95 

9/8/95 

9/27/96 

4/2/97 

Grain  Oriented  Electrical  Steel  (A-475-611) . 

Italy . . 

8/1/94-7/31/95 

9/15/95 

9/27/96 

Ani97 

^  The  Department  shall  issue  the  final  determination  180  days  after  the  publication  of  the  preliminary  determinatioa  This  final  due  date  is  esti¬ 
mated  based  on  publication  of  the  preliminary  notice  five  business  days  after  signature. 


Dated:  March  22, 1996. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-7780  Filed  3-29-96;  8:45  am] 
BILLING  CODE  3S10-OS-P 


Determination  Not  To  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  To  Terminate  Suspended 
investigations 

agency:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
Nor  to  Terminate  Suspended 
Investigations. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended  n 
investigations  listed  below. 

EFFECTIVE  DATE:  April  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
imder  Antidumping  Proceeding  at: 
Office  of  Antidmnping  CompUance, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone  (202)  482-4737. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 


antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department’s  regulations,  on  February 
2, 1996,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
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of  the  intent  to  each  domestic  interested 
party  on  the  Department’s  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  firom 
domestic  interested  parties  to  onr  intent 
to  revoke  these  antidiunping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-433-064 

Austria 

Railway  Track  Maintenance  Equipment 
Objection  Date:  February  29. 1996 
Objecton  Kershaw  Manufacturing  Co., 
Inc. 

Contact:  Paul  Stolz  at  (202)  482-4474 

A-428-807 

Germany 

podium  Thiosulfate 

Objection  Date:  February  8, 1996 

Objecton  Calabrian  Corporation 

Contact:  Lyn  Johnson  at  (202)  482-5287 

A-588-816 

Japan 

Benzyl  Paraben 

Objection  Date:  February  29, 1996 
Objector:  ChemDesign  Corporation 
Contact:  Leon  McNeill  at  (202)  482- 
4236 

A-588-602 

Japan 

Butt-Weld  Pipe  Fittings 
Objection  Date:  February  15, 1996; 
February  20, 1996 

Objector:  Tube  Forgings  of  America, 

Inc.,  Mills  Iron  Works,  Inc.,  and 
Hadcney,  Inc. 

Contact:  Sheila  Forbes  at  (202)  482- 
5253 

A-588-056 

Japan 

Melamine 

Objection  Date:  February  14, 1996 
Objector.  Melamine  Chemicals  Inc. 
Contact:  Todd  Peterson  at  (202)  482- 
4195 

A-412-805 

The  United  Kingdom 

Sodium  Thiosulfate 

Objection  Date:  February  8, 1996 

Objector:  Calabrian  Corporation 

Contact:  Lyn  Johnson  at  (202)  482-5287. 

Dated:  March  11, 1996. 

Joseph  A.  ^letrini. 

Deputy  Assistant  Secretary  for  Compliance. 
fFR  Doc.  96-7775  Filed  3-29-96;  8:45  am) 
BILUNQ  CODE  16IO-OS-P 


Intent  To  Revoke  Antidumping  Duty 
Orders  end  Findings  and  To  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  To  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspend^  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  April  1996. 

EFFECTIVE  DATE:  April  1. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidiunping  Procee^ng  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 

SUPPLBMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  an 
antidiunping  duty  order  or  finding  or 
^  terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department’s  regulations,  we  are 
notifying  the  public  of  our  inteni  t*) 
revoke  the  following  antidumpkig  duxy 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 
Canada 

Sugar  and  Syrups 
A-122-085 
45  FR  24126 
April  9. 1980 

Contact:  David  Dirstine  at  (202)  482- 
4033 

Greece 

Electrolytic  Manganese  Dioxide 
A-484-801 
54  FR  15243 
April  17, 1989 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 


Japan 

Calcium  Hypochlorite 
A-588-401 
50  FR  15470 
April  18, 1985 

Contact:  Sheila  Forbes  at  (202)  482- 
5253 

Kenya 

Standard  Carnations 
A-779-602 
52  FR  13490 
April  23, 1987 

Contact:  Michael  Panfeld  at  (202)  482- 
0168 

If  no  interested  party  requests  an 
administrative  reitiew  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department’s  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

i 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  April  1996.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
'nterest^  party  under  §  353.2(k)(3),  (4), 
5),  and  (6)  of  the  Department’s 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department’s  regulations.  In  addition, 
the  Elepartment  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  March  11, 1996. 

Joseph  A,  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  96-7776  Filed  3-29-96;  8:45  am) 

BILUNQ  CODE  SSIO-OS-P 
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[A-588-823] 

Professional  Electric  Cutting  Tools 
from  Japan;  Extension  of  Time  Limits 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
of  antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  and  hnal  results  in 
the  administrative  review  of  the 
antidumping  duty  order  on  professional 
electric  cutting  tools  (PECTs)  from 
Japan,  covering  the  period  July  1, 1994, 
through  June  31, 1995,  since  it  is  not 
practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
EFFECTIVE  DATE:  April  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Heith  Rodman  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  has 
received  requests  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  PECTs  firom 
Japan.  On  August  16, 1995,  the 
Department  initiated  this  administrative 
review  covering  the  period  July  1, 1994, 
through  June  30, 1995. 

It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act  (see 
Memorandum  For  Sue  Esserman  from 
Joe  Spetrini,  Extension  of  Time  Limits 
for  1994-95  Antidumping  Duty 
Administrative  Review  of  Professional 
Electric  Cutting  Tools  from  Japan, 

March  6, 1996).  Therefore,  in 
accordance  with  that  section,  the 
Department  is  extending  the  time  limits 
for  the  preliminary  results  to  August  27, 
1996,  and  for  the  final  results  to 
December  26, 1996.  The  Department 
adiusted  the  time  limits  by  28  days  due 
to  the  government  shutdowns,  which 
lasted  from  November  14, 1995,  to 
November  20, 1995,  and  from  December 
15, 1995,  to  January  6, 1996.  See 
Memorandum  to  the  file  from  Susan  G. 
Esserman,  Assistant  Secretary  for  Import 
Administration,  January  11, 1996.  These 
extensions  are  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 


Dated:  March  21, 1996. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FRTJoc.  96-7779  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  3S10-O8-P 


National  Oceanic  and  Atmospheric 
Administration 

pocket  No.  960322092-6092-01;  I.D. 
032596B] 

RIN  0648-ZA19 

Gulf  of  Mexico  Fisheries  Disaster 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pmsuant  to  the 
Interjurisdictional  Fisheries  Act  of  1986 
(the  Act),  the  Secretary  of  Commerce 
declared  fisheries  disasters  in  the  Gulf 
of  Mexico  on  August  3, 1995. 

Emergency  aid  totaling  $15  million  is 
available  for  these  disasters.  Up  to  $5 
million  of  this  amoimt  is  available  for 
commercial  fishermen  claiming 
uninsured  fishing  gear  damage  or  loss 
caused  by  hurricanes,  floods,  or  their 
aftereffect.  In  accordance  with  the  Act, 
this  notice  requests  comments  on  a 
proposal  to  implement  the  $5  million 
portion  of  the  emergency  aid.  Assistance 
will  be  in  the  form  of  a  ffiscretionary 
grant  only;  this  program  does  not  create 
an  entitlement. 

DATES:  Submit  comments  on  or  before 
30  days  after  April  1, 1996. 

ADDRESSES:  Comments  regarding  this 
proposed  program  should  be  sent  to 
Michel  L.  Grable,  Chief,  Financial 
Services  Division,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
(telephone  number,  (301)  713—2396,  fax 
number  (301)  589-2686. 

Send  comments  regarding  the 
collection-of-information  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infbrmaticm,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts,  NOAA/IRMS,  6010 
Executive  Blvd.  Rm.  722,  WSC-5, 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Cooper,  Program  Leader, 
301-713-2396. 

SUPPtBy»lTARY  INFORMATION:  Under  the 
provisions  of  Public  Law  99-659  (16 
U.S.C.  4107  et  seq.)  and  Public  Law 
102-396,  this  program  will  make 
Federal  assistance  available  to 
commwcial  fishermen  whose  uninsured 


fishing  gear  was  lost  or  damaged 
because  of  hurricanes,  floods,  or  their 
aftereffects  occurring  in  the  Gulf  of 
Mexico  from  August  23, 1992,  to 
December  31, 1995.  Awards  will  be^ 
limited  to  75  percent  of  the  fishing 
gear’s  repair  or  depreciated  replacement 
cost.  All  applications  must  be  submitted 
during  a  45-day  period  beginning  15 
days  after  the  date  of  publication  of  the 
final  notice  in  the  Federal  Register. 
Applications  will  be  consider^  on  a 
first-cpme/first-serve  basis. 

I.  Purpose 

.  This  program’s  purpose  is  to  award 
grants  to  commercial  fishermen  in  the 
Gulf  of  Mexico  for  uninsiued  loss  of,  or 
damage  to,  their  fishing  gear  caused  by 
hurricanes,  floods,  or  their  aftereffects 
occurring  from  August  23, 1992, 
through  December  31, 1995.  CFDA  No. 

II. 452  -  Unallied  Industry  Projects. 

n.  Definitions 

The  terms  used  in  this  notice  have  the 
following  meaning: 

Application  means  an  application 
under  this  program; 

Applicant  means  an  applicant  under 
this  program; 

Award  means  an  approved  grant 
imder  this  program; 

Day  means  a  calendar  day; 

Division  means  the  Financial  Services 
Division,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration,  U.$. 
Efepartment  of  Commerce,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

Eligible  cause  means  any  hurricane, 
flood,  or  its  afterefiects  during  a  period 
from  August  23, 1992,  through 
December  31, 1995  (including,  but  not 
limited  to:  Wind,  waves,  rising  waters, 
and  the  debris  or  other  obstructions 
caused  by  them  or  carried  by  them); 

Eligible  waters  means  all  state. 
Federal,  and  estuarine  waters  in  the 
Gulf  of  Mexico; 

Fisherman  means  any  natural  or  legal 
person  who  (1)  owns  or  leases  a  fishing 
vessel.  (2)  derives  more  than  50  percent 
of  annual  income  from  employing  that 
vessel  in  fishing,  (3)  has  gross  revenues 
of  less  than  $2  million  annually,  and  (4) 
is  a  U.S.  citizen  or  permanent  resident 
alien; 

Fishing  means  catching  all  types  of 
aquatic  animal  and  plant  life  (except 
marine  mammals  and  birds)  for  the 
piupose  of  selling  those  catches  into 
normal  commercial  distribution 
channels  with  the  intent  of  earning  a 
profit; 

Gear  means  all  fishing  gear  and 
equipment  including,  but  not  limited  to. 
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nets  and  winches,  and  fixed  gear  such 
as  pots,  traps,  and  pound  nets; 

ineligible  causes  means  any  causes 
other  than  eligibie  causes,  including 
(but  not  limit^  to)  negligence; 

Loss  means  damage  to  or  loss  of  any 
gear  caused  by  eligible  causes  in  eligible 
waters  for  which  no  compensation  has 
been  received,  or  will  be  received,  from 
insurance  companies,  state  or  Federal 
programs  (other  than  this  program),  or 
any  other  sources;  Loss  gear  means  the 
gear  for  whose  loss  an  applicant  is 
submitting  an  application  under  this 
program; 

Lms  trip  means  the  trip  of  the  loss 
vessel  during  which  the  loss  actually 
occurred  (or,  in  the  case  of  fixed  gear, 
both  the  trip  in  which  the  loss  gear  was 
deployed  and  the  trip  in  which  the  loss 
gear’s  loss  was  first  discovered); 

Loss  vessel  means  the  vessel  from 
which  the  loss  gear  was,  or  last  had 
been,  deployed  at  the  time  of  its  loss; 

N^igence  includes,  but  is  not 
limited  to,  failure  to:  (1)  Remain  outside 
any  navigation  safety  zone  established 
arotmd  any  offshore  energy  activities  or 
other  obstmctions  by  any  Federal  or 
state  authority;  (2)  avoid  obstructions 
recorded  on  nautical  charts  or  in  the 
Notice  to  Mariners  in  effect  at  least  15 
days  before  the  loss  or  marked  by  a  buoy 
or  other  surface  marker  (casualties 
occiuring  within  a  one-quarter  mile 
radius  of  obstructions  so  recorded  or 
marked  are  presumed  to  involve  the 
negligence  or  foult  of  the  claimant);  (3) 
abide  by  established  Coast  Guard 
navigational  rules;  or  (4)  use  due  care 
and  diligence  to  avoid  or  mitigate  the 
damage  or  loss; 

Notice  means-this  Notice  of 
Availability  of  Federal  Assistance; 

Program  means  this  program  imder 
the  notice; 

Repair  cost  means  the  cost  (at  the  time 
of  loss)  of  repairing  loss  gear; 

Replacement  co^  means  the  cost  (at 
the  time  of  loss)  of  replacing  loss  gear, 

U.S.  citizen  means  a  U.S.  citizen  for 
the  purpose  of  documenting  vessels  in 
the  U.S.  coastwise  trade.  Crastwise 
trade  documentation  requires:  (1)  All 
sole  proprietors  to  be  U.S.  citizens,  (2) 

75  percent  of  all  partners  (and  100 
porcent  of  all  general  partners)  in  a 
partnership  to  he  U.S.  citizens,  and  (3) 
75  percent  of  all  ovmers  of  a  corporation 
(as  well  as  its  chief  executive  officer  and 
the  minority  of  its  directors  necessary  to 
constitute  a  quorum)  to  be  U.S.  citizens; 
and 

Vessel  means  any  fishing  vesseh  boat, 
or  other  water  craft  documented  under 
the  laws  of  the  United  States  or 
registered  imder  the  laws  of  any  state  of 
the  United  States  and  used  for  fishing  or 
activities  directly  related  to  fishing. 


m.  What  is  Eligible 

The  Program  is  available  only  to 
fishermen  for  the  repair  cost  or 
replacement  cost  of  gear  loss  in  eligible 
waters  due  to  eligible  causes. 

IV.  Burden  of  Proof  Required  for 
CSaiiBS 

Applicants  must  provide  sufficient 
documentation  to  prove  all 
circumstances  necessary  to  qualify  for 
assistance  (including,  but  not  limited  to, 
documentation  evidencing  that  loss  was 
more  likely  than  not  due  to  eligible 
causes).  Specific  types  of 
documentation  requested  are  identified 
in  Section  IX  below.  Other 
documentation  considered  to  be 
relevant  by  applicants  may  also  be 
submitted.  It  will  be  within  the 
Division’s  discretion  to  determine 
whether  the  documentation  will  be 
considered. 

V.  Amount 

Each  award  shall  he  for  75  percent  of 
the  loss  gear’s  repair  or  replacement 
cost,  whichever  is  less,  except  that  (1) 
no  award  shall  exceed  $5,000  and  (2)  no 
applicant  shall  receive  aggregate  awards 
from  multiple  applications  totaling 
more  than  $15,000. 

VL  Who  May  ^j^ly 

Only  U.S.  citizens  or  permanent 
resident  aliens  who  owned  or  leased 
loss  gear  at  the  time  that  it  was  lost  may 
apply.  Lessors  may  not  apply  unless 
they  bore  the  risk  of  the  loss  gear’s  loss. 

Vn.  When  to  Apply 

Applications  will  be  accepted  during 
a  45-day  period  beginning  15  days  after 
the  date  of  publication  of  the  fini^ 
notice  in  the  Federal  Register. 
Applications  received  after  this  period 
will  not  be  considered. 

If  applications  are  sent  by  U.S.  mail, 
their  submission  dates  are  the  same  as 
their  postmark  dates.  If  applications  are 
sent  any  other  way,  their  submission 
dates  are  the  dates  the  Division  receives 
them.  All  applications  will  be 
considered  on  a  first-come/first-serve 
basis  from  the  date  of  acceptance. 

Vm.  Whore  to  ^ply 

Applicants  must  send  applications  to 
the  Division.  All  other  correspondence 
or  questions  about  this  program  or 
applications  under  it  must  be  addressed 
to  the  Division  (see  ADDRESSES). 

IX.  Applicatioa  Contents 

Applicants  must  submit  applications 
on  forms  provided  by  the  Division. 
Applicants  may  receive  application 
forms  (and  NOAA  Federal  Assistance 
application  kits)  by  calling  or  writing 


the  Division  (see  ADDRESSES).  All 
applications  must  include  at  least  the 
following: 

(1)  The  applicant’s  name,  social 
security  number,  tax  identification 
number,  mailing  address,  telephone 
number,  citizenship,  and  whether  the 
applicant  owned  or  leased  the  loss  gear 
and/or  loss  vessel  during  the  loss  trip; 

(2)  If  the  loss  vessel  is  documented 
under  Federal  law,  a  copy  of  the  loss 
vessel’s  Certificate  of  Documentation 
(U.S.  Coast  Guard  Form  1270); 

(3)  If  the  loss  vessel  is  registered 
under  state  law,  a  copy  of  the 
registration  or  title  document  issued  by 
the  registering  state; 

(4)  If  the  loss  vessel  is  leased,  a  copy 
of  the  lease  and  the  name,  mailing 
address,  and  telephone  number  of  the 
loss  vessel’s  lessor  (the  legal  owner  from 
which  the  applicant  leased  the  loss 
vessel); 

(5)  If  the  loss  gear  is  leased,  a  copy  of 
the  lease  and  the  name,  mailing  address, 
and  telephone  number  of  the  loss  gear’s 
lessor  (the  legal  owner  from  which  the 
applicant  leased  the  loss  gear).  Loss  gear 
lessees  must  establish  that  they  bore  the 
risk  of  the  loss  gear’s  loss. 

(6)  A  description  of  the  loss  vessel’s 
fishing  type,  size,  and  capacity; 

(7)  A  ^1  description  of  the  loss  gear 
and  how  such  gear  is  normally  deployed 
and  operated; 

(8)  If  the  loss  was  observed,  the  date 
and  time  of  loss; 

(9)  If  the  loss  was  unobserved,  the 
date  and  time  the  applicant  last  saw  the 
loss  gear  in  good  condition  and  the  date 
and  time  the  applicant  first  discovered 
the  loss  gear’s  loss; 

(10)  A  full  statement  of  why  the 
applicant  believes  it  is  more  likely  than 
not  that  the  loss  was  caused  by  an 
eligible  cause.  The'  applicant  should 
include  in  this  statement  all  known 
evidence  relevant  to  the  most  likely 
cause  of  the  loss  gear’s  loss.  The  level 
of  detail  in  this  statement  must,  together 
with  all  other  information  required  in 
this  section,  be  sufficient  to  clearly  and 
accurately  d^ict  all  known, 
circumstances  relevant  to  the  loss.  The 
Division  will  deem  statements  that  do 
not  meet  this  criterion  to  be  incomplete. 
If  the  time  and  place  of  loss  are  not 
consistent  with  the  time  at  which  a 
hurricane  or  a  flood  directly  affected 
that  place,  then  the  applicant  must 
carefully  explain  why  the  applicant 
believes  the  loss  was  more  likely  to  have 
been  caused  by  the  aftereffects  of  a 
hurricane  or  flood  rather  than  to  have 
been  caused  by  other  factors  (unrelated 
to  hurricanes  or  floods)  normally 
responsible  for  sudi  a  loss  in  such  a 
place; 
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(11)  When  the  loss  vessel  first  left  port 
on  the  loss  trip  and  when  it  first 
returned  to  port  at  the  end  of  the  loss 
trip; 

(12)  Where  applicable,  the  loss 
vessel’s  direction,  speed,  and  other 
activities  immediately  before,  during, 
and  after  the  loss; 

(13)  The  name,  current  mailing 
address,  and  telephone  number  of  each 
person  serving  during  the  loss  trip  as  a 
crew  member  of  the  loss  vessel; 

(14)  A  sworn,  written  statement  from 
each  loss  trip  crew  member  describing 
his  or  her  knowledge  of  the  loss  and  the 
conditions  surrounding  it  and  his  or  her 
activities  immediately  before,  during, 
and  immediately  after  the  time  of  the 
loss; 

(15)  The  location  where  the  loss 
occurred  in  Loran  C  coordinates  (or,  if 
the  loss  vessel  did  not  have  Loran  C 
capability,  the  next  most  accurate 
method  of  position  fixing  available); 

(16)  The  fullest  description  possible 
of  the  nature  and  type  of  any 
obstruction,  debris,  or  other  item 
involved  in  causing  the  loss; 

(17)  The  total  purchase  cost  or  total 
lease  cost  of  the  loss  gear; 

(18)  A  detailed  inventory  of  all 
components  of  the  loss  gear  and  the 
nature  of  the  loss  with  respect  to  each 
component; 

(19)  Proof  of  the  date,  place,  and  cost 
of  having  acquired  all  loss  gear  (sales 
receipts,  copies  of  leases,  or  other 
satisfactory  evidence); 

(20)  Evidence  that  the  loss  vessel  was 
fishing  on  the  three  loss-vessel  trips 
before  the  loss  trip.  This  evidence  may 
consist  of  trip  tickets'  for  the  three  trips 
before  the  loss  trip; 

(21)  Proof  of  having  replaced  or 
repaired  the  loss  gear  (sales  receipts, 
repair  invoices,  copies  of  leases,  or  other 
satisfactory  evidence); 

(22)  A  copy  of  the  applicant’s  Federal 
income  tax  return  for  the  year  in  which 
the  loss  occurred  (or,  if  the  loss  trip 
occurred  in  a  year  for  which  the 
applicant  has  not  yet  filed  a  return  and 
the  deadline  for  doing  so  has  not  yet 
passed,  then  a  copy  of  a  return  for  the 
latest  year  for  which  the  filing  deadline 
has  passed); 

(23)  A  copy  of  any  state  or  Federal 
fishing  license,  permit,  or  gear  tag 
receipts,  or  other  state  or  Federal  fishing 
authorization  required  for  the  loss 
vessel’s  operation  during  the  loss  trip; 

(24)  Evidence  of  the  applicant’s 
having  complied  with  state  or  Federal 
requirements  (if  any)  for  reporting  the 
catch  results  during  the  loss  trip;  and 

(25)  All  applications  will  be 
submitted,  and  all  statements  in  them 
made,  under  penalty  of  perjury. 


It  will  be  within  the  Division’s 
discretion  to  accept  other 
dociunentation  that  applicants  may 
submit  in  support  of  ^e  application- 
content  requirements.  The  Division  may 
engage  in  pre-award  negotiations  with 
applicants  to  enable  the  Division  to 
m^e  a  determination  concerning 
acceptable  application-content 
requirements. 


X.  Application  Processing 

(a)  Ineligible  or  Incomplete 
Applications.  *1110  Division  will  not 
accept  ineligible  or  incomplete 
applications.  The  Division  will  return 
these  to  applicants  with  an  explanation 
of  why  the  applications  are 
unacceptable.  Any  applicant  who 
wishes  to  have  its  returned  application 
reconsidered  for  acceptance  must 
respond  within  30  days  fiom  the  date  of 
the  Division’s  letter  returning  the 
application.  If  reconsideration  responses 
render  the  applications  complete,  they 
will  be  accepted  as  newly  submitted 
applications  with  the  date  of  response 
serving  as  the  submission  date  for 
chronological  ranking  for  funding 
purposes. 

(d)  Submission  Dates  for 
Reconsideration  Responses.  If 
reconsideration  responses  are  sent  by 
U.S.  mail,  their  submission  dates  are  the 
same  as  their  postmark  dates.  If  these 
responses  are  sent  any  other  way,  their 
submission  dates  are  the  dates  on  which 
the  Division  receives  them. 


XI.  Determinations 

(a)  Chronological  Precedence. 
Chronological  precedence  for  assistance 
will  be  determined  by  application 
submission  dates.  Assistance  will  be 
made  available  on  this  first-come/first- 
serve  basis  imtil  the  $5  million  available 
for  this  program  has  been  depleted. 

(b)  Delays.  Determinations  will  be 
made  as  soon  as  possible,  but  personnel 
considerations  may  result  in  significant 
processing  delays. 

(c)  Division  Disapproval.  If  the 
Division  disapproves  a  application,  it 
will  return  the  application  to  the 
applicant  and  state  the  reason  for  its 
disapproval. 

[dlApproval  and  Disbursement  of 
Funds.  If  the  Division  approves  an 
application,  it  will  forward  the 
application  to  the  NOAA  Grants 
Management  Division  for  final  approval. 
If  the  NOAA  Grants  Management 
Division  approves  the  application,  it 
will  issue  an  award  and  notify  the 
applicant  of  the  award  amount  and  any 
further  requirements  upon  which  the 
award  is  contingent. 

(e)  Finality.  All  Division  and  NOAA 
Grants  Management  Division 


determinations  will  be  final  and 
conclusive. 

XIL  Administrative  Requirements 

All  applicants  are  subject  to  so  much 
of  the  following  grants  administration 
requirements  as  may  be  applicable  to 
these  mants. 

Api^icants  to  whom  awards  will  be 
made  must  submit  a  Standard  Form 
424B,  “Assurances  -  Non-Construction 
Programs,’’  and  Form  CD-511 
“Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.’’  These 
documents  are  included  in  the  NOAA 
Federal  Assistance  Application  Kit. 

Prospective  participants  (as  defined  at 
15  CFR  26.105)  are  subject  to  15  CFR 
part  26,  “Nonprocrirement  Debarment 
and  Suspension,’’  and  the  related 
section  of  the  certification  form  CD-511 
applies. 

Grantees  (as  defined  at  15  CFR 
26.605)  are  subject  to  15  CFR  part  26, 
subpart  F,  “Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)’’  and  the  related  section  of  the 
certification  form  CD-511  applies. 

Any  applicant  who  has  paid  or  will 
pay  for  levying  using  any  funds  must 
submit  an  SF-IXL.  “Disclosure  of 
Lobbying  Activities,’’  as  required  by  law 
(31  U.S.C  1352,  as  amended). 

Grant  recipients  are  subject  to  all 
Federal  laws  and  Federal  and 
Department  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Applicants  are  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  recipient  have  been 
convicted  of.  or  are  presently  facing, 
criminal  charges  such  as  fieud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  recipient’s 
management,  honesty,  or  financial 
integrity.  A  false  statement  on  the 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  (18  U.S.C  1001). 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt  or 
fine  until:  (a)  The  delinquent  account  is 
paid  in  full;  (b)  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received;  or  (c)  other 
arrangements  satisfactory  to  the 
Department  are  made. 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
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feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  tb»y  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  the 
Department  to  cover  pre-award  costs. 

If  an  application  is  selected  for 
funding,  the  Departmmt  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award. 

This  proposed  program  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.0. 12866. 

Applications  under  this  program  are 
subj^  to  E.O.  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

Tnis  proposed  program  contains  a 
collection-of-inforntation  requirement 
subject  to  the  Paperwork  Reduction  Act. 
Tbe  collection  of  this  infcamation  hat 
been  approved  by  OMB  (OMB  control 
number  0648-0082).  Public  reporting 
burden  for  preparation  of  the  claim 
application  is  estimated  to  be  10  hours 
pw  response  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  documentation,  and 
completing  and  reviewing  the  collection 
of  information.  Other  requirements 
mentioned  in  the  notice  include  SF 
424B  and  SF  LLL  and  are  cleared  under 
OMB  Qmtrol  Numbers  0348-0040  and 
0348-0046  respectively. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

Authority:  Pub.  L  99-659  (16  U.S.C.  4107 
et  seq.y.  Pub.  L.  102-396. 

Dated:  March  25. 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-7796  Filed  3-29-96;  8:45  am) 
aajJNO  CODE  3S10-22-F 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for  a 
scientific  research/enihancement  permit 


(P770#71)  and  modifications  to  two 
scientific  research/enhancement  permits 
(P503Rand  P211E). 

SUMMARY:  Notice  is  hereby  given  that 
the  Coastal  Zone  and  Estuarine  Studies 
Division,  NMFS,  in  Seattle.  WA 
(CZESD)  has  applied  in  due  form  for  a 
permit  and  the  Idaho  Department  of 
Fish  and  Came  in  Boise,  ID  (IDFG)  and 
the  Oregon  Department  of  Fish  and 
Wildlife  in  La  Grande,  OR  (ODFW)  have 
applied  in  due  form  for  modifications  to 
permits  to  take  endangered  and 
threatened  species  for  the  purpose  of 
scientific  research/enhancement. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  May  1, 1996. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East- West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street.  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  at  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protect^  Resources. 
SUPPLBMENTARY  INFOnMATION:  CZESD 
requests  a  permit  and  IDFG  and  ODFW 
request  mc^ifications  to  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

CZESD  (P770#71)  requests  a  5-year 
ptermit  to  take  adult  and  juvenile, 
endangered.  Snake  River  sockeye 
salmon  {Oncorhynchus  nerka) 
associated  with  the  continuation  of  their 
captive  broodstock  responsibilities 
currently  authorized  under  IDFG’s 
scientific  research/enhancement  permit 
795.  Under  permit  795,  CZESD  rears 
and  maintains  listed  fish,  originally 
acquired  fi’om  IDFG,  in  their  hatchery 
facilities  to  dilute  the  risk  of  an 
unanticipated  catastrophic  event  that 
could  cause  a  decimation  of  the  gene 
pool  if  all  of  the  listed  fish  were  at  one 
hatchery  location.  CZESD  requests  a 
separate  take  authorization  for  hatchery 
activities  because  of  the  varied  nature  of 
NMFS  and  EDFG  ESA-listed  sockeye 
salmon  enhancement  activities.  Listed 
fish  will  be  reared,  maintained,  and 
bred  in  captivity  at  any  one  of  three 
hatchery  locations:  The  University  of 
Washington’s  Big'Beef  Creek  Research 


Station  near  Seabeck,  WA;  NMFS’s 
Manchester  Marine  Experimental 
Station  near  Manchester,  WA;  and 
ODFW’s  Bonneville  Hatchery  at 
Bonneville  Dam,  OR.  CZESD  proposes 
to  transfer  the  resulting  progeny  of  the 
listed  sockeye  salmon  captive 
broodstocks  to  Idaho  annually  to 
complement  recovery  efforts  at  Redfish 

IDFG  (P503R)  requests  modification  1 
to  scientific  research/enhancement 
permit  972.  Permit  972  authorizes  IDFG 
a  take  of  juvenile,  threatened.  Snake 
River  spring/summer  chinook  salmon 
{Oncorhynchus  tshawytscha)  associated 
with  a  captive  broodstock  program  for 
three  races  of  threatened  chinook 
salmon  in  the  upper  Salmon  River 
Basin.  Permit  972,  issued  on  August  7, 
1995  (60  FR  42147,  August  15, 1995), 
authorized  the  collection,  handling  and 
rearing  of  juvenile,  listed,  naturally- 
produced,  chinook  salmon  for  the 
beginning  of  the  captive  broodstock 
program.  For  modification  1,  IDFG 
requests  a  transfer  of  Lemhi  River,  West 
Fork  Yankee  Fork  Salmon  River,  and 
upper  East  Fork  Salmon  River  origin 
juveniles  to  the  NMFS  Manchester 
Marine  Experimental  Station  in  WA. 
EDFG  also  requests  that  the  NMFS  stafi 
at  the  laboratory,  under  the  direction  of 
Eh.  Conrad  Mehnken,  be  auth(xized  to 
rear  and  maintain  the  listed  juvenile 
fish  as  an  agent  of  IDFG  under  permit 
972.  The  objective  of  the  transfer  is  to 
dilute  the  risk  of  an  unanticipated 
catastrophic  event  that  could  cause  a 
decimation  of  the  gene  pool  at  cme 
hatchery  location  by  allocating  listed 
juvenile  fish  to  another  hatchery 
location.  The  transfer  of  listed  jtryenile 
fish  is  requested  for  1996  only.  The 
authorization  for  NMFS’s  responsibility 
to  rear  and  maintain  listed  juvenile  fish 
as  an  agent  of  IDFG  under  permit  972  is 
requested  for  the  duration  of  the  permit. 
Permit  972  expires  on  September  30, 
1998. 

ODFW  (P211E)  requests  modification 
4  to  scientific  research/enhancement 
permit  847.  Permit  847  authorizes 
ODFW  a  take  of  adult  and  juvenile, 
threatened.  Snake  River  spring/summer 
chinook  sahnon  [Oncorhynchus 
tshawytscha)  associated  with 
supplementation  programs  at  the 
Imnaha  River  and  I.ookingglass  Creek 
Hatcheries.  The  1996  adult  anadromous 
fish  return  to  the  Imnaha  River  Basin  is 
predicted  to  be  one  of  the  lowest  on 
record.  ODFW  proposes  to  retain  50 
percent  of  the  adult,  ESA-listed, 
naturally-produced  and  artificially- 
propagated  salmon  that  return  to  the 
Imnaha  River  weir  for  hatchery 
broodstock  with  no  restriction  on  the 
percentage  of  natural-origin  fish  to  be 
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used;  to  release  all  of  the  adult,  ESA- 
listed,  naturally-produced  and 
artificially-propagated  salmon  not 
retained  for  broodstock  above  the  weir 
to  spawn  naturally  with  no  restriction 
on  the  percentage  of  hatchery-origin  fish 
to  be  released;  and  to  retain  two 
naturally-produced  jacks  (age  three 
males)  and  two  artificially-propagated 
jacks  for  broodstock  for  every  five 
females  retained,  up  to  a  maximum 
fertilization  of  10  percent  of  the  1996 
brood  eggs.  ODFW  is  ciurently 
authorized  to  retain  30  percent  of  the 
returning  adult,  listed,  naturally- 
produced  salmon  for  broodstock  eacdi 
year.  ODFW  also  proposes  to  release  all 
of  the  naturally-produc:ed  jacks  not 
retained  for  broc^stock  above  the  weir 
for  natural  spawning  and  to  sacrifice  all 
of  the  surplus  hatchery  jacks  so  that 
they  do  not  dominate  the  population  of 
males  above  the  weir  site.  Modification 
4  is  requested  for  1996  only.  Permit  847 
expires  on  December  31, 1998. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
any  of  these  applications  would 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Dated:  Mandi  25, 1996. 

Russell  J.  Bellmer, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

(FR  Doc.  96-7794  Filed  3-29-96;  8:45  am) 
Biumo  CXXJE  3S10-22-I: 


p.D.  0321 96B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permits  990  (P45U), 
991  (P599),  and  992  (P600). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  permits  that  authorize 
takes  of  Endanger^  Species  Act-listed 
species  for  the  piupose  of  scientific 
researcdi/monitoring,  subjec:t  to  certain 
conditions  set  forth  therein,  to  thaU.S. 
Fish  and  Wildlife  Servic^e  at  Red  Bluff, 
CA  (FWS),  the  California  Department  of 
Water  Resources  in  Sacramento,  CA 
(CDWR),  and  California  State  University 
at  Chico,  CA  (CSU). 


ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213 
(310-980-4016). 

SUPPLEMQITARY  INFORMATION:  The 
permits  were  issued  under  the  authority 
of  section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildUfe 
permits  (50  CFR  parts  217-222). 

Notice  was  published  on  November 
27, 1995  (60  FR  58334)  that  an 
application  had  been  filed  by  FWS 
(P45U)  for  a  permit  to  take  an  ESA- 
listed  species.  Permit  990  was  issued  to 
FWS  on  March  20, 1996.  Permit  990 
authorizes  FWS  to  take  adult  and 
juvenile,  endangered,  Sacramento  River 
winter-run  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  five  scientific  research/monitoring 
projects  being  conducted  by  the 
Northern  Central  Valley  Fish  and 
Wildlife  Office  (NCVFWO)  in  Red  Bluff, 
CA  and  a  project  being  conducted  by  the 
Sacramento/San  Joaquin  Estuary 
Fishery  Resource  Office  (SSJFRO)  in 
Stockton,  CA.  The  five  projects  being 
conducted  by  NCVFWO  are:  (1)  A 
census  of  juvenile  salmonid 
downstream  migration,  (2)  the  radio¬ 
tracking  of  spawning  adults,  (3)  the 
entrainment  of  juveniles  at  the  Red  Bluff 
Diversion  Dam  downstream  migrant  fish 
protection  facilities,  (4)  egg  incubation 
temperature  tolerance  studies,  and  (5) 
monitoring  adult  fish  passage  to  provide 
adult  population  estimates.  The  project 
being  conducted  by  SSJFRO  is  aimed  at 
updating  the  knowledge  of  the  factors 
influencing  young  salmon  abundance, 
distribution,  and  survival  in  the  estuary 
and  is  included  with  Study  1.  Permit 

990  will  expire  on  June  30,  2001.  Notice 
was  published  on  November  15, 1995 
(60  FR  57402)  that  an  appUcation  had 
been  filed  by  CDWR  (P599)  for  a  permit 
to  take  an  ESA-listed  si>ecies.  Permit 

991  was  issued  to  CDWR  on  March  20, 
1996,  Permit  991  authorizes  CDWR  to 
take  juvenile,  endangered,  Sacramento 
River  winter-run  chinook  salmon 
associated  with  a  scientific  research 
project.  The  research  goal  is  to  develop 
a  technique  to  distinguish  between 
California’s  Central  Valley  chinook 
races  in  a  mixed-stock  population, 
particularly  winter-run,  based  on  an 
analysis  of  the  nuclear  DNA  material 


from  fin  tissue  samples.  Permit  991  will 
expire  on  June  30, 1999. 

Notice  was  published  on  November 
15, 1995  (60  FR  57402)  that  an 
apphcation  had  been  filed  by  CSU 
(P600)  for  a  permit  to  take  an  ESA-listed 
species.  Permit  992  was  issued  to  CSU 
on  March  20, 1996.  Permit  992 
authorizes  CSU  to  take  juvenile, 
endangered,  Sacramento  River  winter- 
run  chinook  salmon  associated  with  a 
scientific  research/monitoring  project. 
The  project  is  designed  to  assess  the  use 
of  the  non-natal  rearing  habitat  in  the 
Central  Valley  by  juvenile  chinook 
salmon,  specifically  the  small, 
intermittent  tributaries.  The  knowledge 
gained  may  be  important  to  protecting 
listed  fish  populations  since  many  of 
the  smaller  tributaries  are  being 
degraded.  Permit  992  will  expire  on 
June  30, 1999. 

Issuance  of  the  permits,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  actions:  (1)  Were  requested  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  ESA-listed  species 
that  is  the  subject  of  the  permits,  and  (3) 
is  consistent  with  the  piuposes  and 
poUcies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
listed  species  permits. 

Dated:  March  22, 1996. 

Russell  J.  Bellmer, 

Chief.  Endangered  Species  Division.  Office 
of  Pmtected  Resources.  National  Marine 
Fisheries  Service. 

(FR  Doc.  96-7795  Filed  3-29-96;  8:45  amj 
BMJJNQ  COOE  a510-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AG9ICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procmement  List  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  April  29, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
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SUPPLBi»ITARY  INFORMATION:  On 
January  19,  26  and  February  9. 1996,  the 
Conunittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  1362,  2494 
and  4962)  of  proposed  additions  to  the 
Procurement  List.  , 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  military  resale  commodities  and 
services  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
miUtary  resale  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
military  resale  commodities  and 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  military  resale  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
miUtary  resale  commodities  and 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  miUtary  resale 
conunodities  and  services  proposed  for 
addition  to  the  Procurement  List. 

Accordingly,  the  following  military 
resale  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Military  Resale  CJommodities 

Cup,  Drinking,  Styrofoam 

M.R.  537 

M.R.  539 

Services 

Laundry  Service,  Fort  Sam  Houston/Fort 
Hood,  Texas 

Recycling  Service,  Basewide,  Laughlin  Air 
Force  Base,  Texas 

Switchboard  Operation,  Department  of 

Veterans  Affairs  Medical  Center,  Denver, 
Col(Hado 

Toner  Cartridge  Remanufacturing,  Fleet  and 
Industrial  Supply  Center,  Puget  Sound, 
Bremerton,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  96-7797  Filed  3-29-96;  8:45  am) 
aaJJNQ  CODE  63SS-«1-^ 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  West  Point  Graduates  Study — 
1996. 

Type  of  Request:  New  collection. 

Number  of  respondents:  1,826. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1 ,826. 

Average  Burden  Per  Response:  35 
minutes. 

Annual  Burden  Hours:  1,059. 

Needs  and  Uses:  The  perceptions  of 
graduates  of  the  U.S.  MiUtary  Academy 
on  the  effectiveness  of  Academy 
programs  and  curricula  are  needed  for 
periodic  accreditation  by  the 
Accreditation  Board  of  Engineering  and 
Technology  (ABET).  ABET  considers 
this  graduate  feedback  process  essential 
to  the  accreditation  program.  The 
information  collected  hereby,  will  be 
used  to  evaluate  programs  and 
curricula,  and  to  formulate  changes 
deemed  available. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent’s  Obligation:  Volxmtary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  WilUam 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  \^S/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 


Dated:  March  27, 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  96-7835  Filed  3-29-96;  8:45  am] 
BILLINQ  CODE  S000-04-M 


DejMirtment  of  the  Army 

Army  Science  Board;  NotlM  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  2  &  3  April  1996. 

Time  of  Meeting:  0800-1800  (both  days). 
Place:  Pentagon — ^Washington,  DC 
Agenda:  The  Army  Science  Board’s  (ASB) 
1996  Summer  Study  of  “Unmanned  Aerial 
Vehicles  (UAVs)’’  will  meet  for  briefings  and 
discussions  on  die  study  subject.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Utle  5, 
U.S.C,  specifically  paragraph  (1)  thereof,  and 
Title  5,  U.S.C.,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 
meetings.  Fch*  further  information,  please 
contact  Michelle  Diaz  at  (703)  695-0781. 
Mkhelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board, 

(FR  Doc.  96-7974  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  3710-0e-M 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Oliver  Delivery  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  U.S.  Department 
of  Energy  (IX)E). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
and  notice  of  floodplain  and  wetland 
involvement. 

SUMMARY:  To  meet  the  obligation  of  the 
Columbia  River  Treaty  (Treaty)  between 
(Canada  and  the  United  States  of 
America  (U.S.),  BPA  on  behalf  of  the 
U.S.  Entity  proposes  to  construct  a 
single-circuit  50()-kilovolt  (kV) 
transmission  line  from  either  the  (hand 
Coulee  Switchyard  or  Chief  Joseph 
Substation  to  a  point  on  the  U.S.-Clanada 
border  near  Oliver,  British  (Dolumbia 
(B.C.).  According  to  the  Treaty  and 
subsequent  agreements,  all  power  to 
which  Chnada  is  entitled  under  the 
Treaty  is  due  to  be  deUvered  by  April 
1.  2003. 
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Potential  Federal  cooperating  agencies 
with  expertise  and/or  jurisdiction 
within  die  north  central  Washington 
study  area  include  the  U.S.  Department 
of  Interior — Bureau  of  Indian  Affairs 
(BLA),  Bureau  of  Reclamation  (BOR), 
Bureau  of  Land  Management  (BLM),  and 
National  Park  Service  (NPS);  U.S. 
Department  of  Agriculture — ^Forest 
Service,  Okanogan  National  Forest 
(ONF);  and  the  Department  of  Defense — 
U.S.  Army  Corps  of  Engineers  (COE). 

BPA  and  those  Federal  agencies 
wishing  to  participate  as  cooperating 
agencies  will  prepare  an  EIS  on  this 
action  to  fulfill  National  Environmental 
Policy  Act  (NEPA)  requirements.  As  the 
lead  agency,  BPA  will  consult  with  the 
Colville  Confederated  Tribes,  the  State 
of  Washington,  Okanogan  County, 
Douglas  County,  other  local 
governments,  interested  individuals  and 
groups,  and  afiected  landowners  to 
identify  feasible  routing  alternatives  and 
to  analyze  and  select  a  suitable  route. 
The  State  of  Washington  Energy  FaciUty 
Site  Evaluation  Council  will  review  the 
EIS  to  assure  that  the  analysis  contains 
sufficient  information  to  determine 
consistency  with  pertinent  state  and 
local  environmental  standards  and 
guidelines. 

To  ensme  that  the  full  range  of  issues, 
concerns,  and  opportunities  relating  to 
this  proposal  are  addressed,  BPA  is 
establishing  a  4-month  public  scoping 
period  to  identify  suitable  transmission 
line  routes  and  to  define  the 
environmental  issues  and  studies  that 
will  be  addressed  in  the  EIS.  BPA  has 
not  identified  specific  proposed  or 
alternative  routes  at  this  time.  Public 
workshops  will  be  held  in  early  spring 
of  1996  to  gather  information  needed  for 
locating  suitable  transmission  line 
routes  through  the  Okanogan  County 
and  Douglas  County,  Washington,  study 
area.  Interested  and  affected  citizens, 
interest  groups,  local  governments,  and 
civic  organizations  are  encouraged  to 
participate  in  identifying  alternatives 
and  issues  to  be  evaluated  in  the  EIS. 
People  are  particularly  encouraged  to 
identify  areas  that  may  or  may  not  be 
suitable  for  transmission  line 
development;  sensitive  resources  that 
the  EIS  preparers  may  be  unaware  of; 
and  any  other  issues  that  will  assist  in 
identifying  and  evaluating  viable 
transmission  line  routes.  Once 
alternative  routes  for  the  proposed 
transmission  line  have  b^n  identified, 
a  second  series  of  public  workshops  will 
be  held,  possibly  in  early  to  mid¬ 
summer.  These  meetings  wiU  focus  on 
more  detailed  issues,  including  the 
scope  of  environmental  studies  and  site- 
specific  issues  and  concerns  that  should 
be  addressed  in  the  EIS. 


DATES:  Because  planning  and 
consultation  with  other  Federal 
agencies,  Okanogan  County,  Douglas 
County,  and  Colville  Tribal  officials  has 
only  recently  been  initiated,  the 
number,  location,  and  dates  of  public 
involvement  activities  including 
meetings  or  workshops  has  not  been 
determined.  All  future  public  meeting 
times  and  locations,  however,  will  be 
publicized  by  advertisements,  by  news 
releases  in  local  media,  and  by  written 
notice  to  all  known  interested  parties. 
All  comments,  whether  oral  or  written, 
will  be  given  equal  consideration. 
Comment  deadlines  will  be  announced 
dvuing  initial  meetings  and  through 
project  fact  .sheets. 

ADDRESSES:  To  receive  a  copy  of  any 
current  or  futiqe  project  dociunents, 
such  as  the  System  Operation  Review 
(SOR)  EIS,  Canadian  Entitlement  EIS, 
the  Oliver  Delivery  Project  scoping 
report,  or  the  draft  EIS,  when  they 
become  available,  call  toll  free  1-800- 
622-4520,  or  230-3478  (Portland).  To 
have  your  name  placed  on  the  mailing 
list  for  this  projert,  call  1-800-622- 
4519;  to  submit  comment  letters,  write 
to  the  Public  Involvement  Manager, 
Bonneville  Power  Administration — 
CKP,  P.O.  Box  12999,  Portland,  OR 
97212.  Comments  may  also  be  sent  to 
the  BPA  Internet  address: 
comment@bpa.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mike  Johns,  Project  Manager,  at  1-800- 
662-6963;  or  write  him  at  Bonneville 
Power  Administration — ^TE,  P.O.  Box 
3621,  Portland,  OR  97208-3621. 
SUPPLEMENTARY  INFORMATION:  On 
January  17, 1961,  the  United  States 
signed  a  Treaty  with  Canada  (which  was 
ratified  in  1964)  regarding  international 
cooperation  in  the  water  resource 
development  of  the  Columbia  River 
Basin.  The  Treaty  provided  for  Canada 
to  construct  three  storage  dams  on  the 
Columbia  River  in  Canada,  and  gava  the 
United  States  the  option  of  constructing 
Libby  Dam  in  Montana  (which  backs  up 
into  Canada).  The  dams  help  control 
floods  in  both  coimtries  and  enable 
dams  downstream  in  the  United  States 
to  produce  additional  power,  defined  as 
the  “downstream  power  benefits,” 
which  Canada  and  the  United  States 
share  equally  imder  the  Treaty.  Canada 
sold  its  half  of  the  downstream  power 
benefits  (the  “Canadian  Entitlement”)  to 
a  consortium  of  U.S.  utilities  for  a  30- 
year  period.  The  30-year  sales  will  begin 
to  expire  in  1998.  In  1992,  an  Interim 
Agreement  was  signed  that  provides  for 
the  Canadian  Entitlement  to  be 
delivered  to  Canada  over  existing 
facilities  during  the  period  firom  April  1, 
1998,  to  March  31,  2003.  After  this 


interim  agreement  expires,  the  Treaty 
requires  &at  the  Entitlement  shall  be 
delivered  “to  Canada  at  a  point  on  the 
Canada-United  States  of  Ajnerica 
boundary  near  Oliver,  British  Columbia, 
or  at  such  other  place  as  the  entities 
may  agree  upon”  (Article  V(2)). 

The  U.S.  Iwtity’s  Delivery  of  the 
Canadian  Entitlement  Final  EIS  (January 
1996)  analyzed  the  efiects  in  Canada 
and  the  United  States  of  various  options 
to  dehver  the  Canadian  Entitlement  to 
British  Columbia.  After  several  years  of 
negotiations,  the  U.S.  and  Canadian 
Entities  were  unable  to  mutually  agree 
on  an  alternative  to  the  Treaty-specified 
delivery  at  Oliver.  Because  no 
agreement  was  reached,  BPA  must  begin 
the  environmental  and  engineering 
studies  necessary  to  meet  the  U.S. 

Treaty  obligation  to  deliver  the  full 
Entitlement  (between  1200  to  1500 
megawatts  (MW)  of  capacity  and  550  to 
600  average  megawatts  (aMW  of  energy) 
by  April  1,  2003.  The  purpose  of  the 
proposed  transmission  line  is  to: 

•  Fulfill  the  U.S.  obligation  under  the 
Treaty; 

•  Limit  the  adverse  environmental 
efiects  of  locating,  operating,  and 
maintaining  a  new  single-circuit  500-kV 
line;  and 

•  Minimize  the  costs  for  construction, 
operation,  and  maintenance  of  a  new 
single-circuit  500-kV  Une. 

Proposed  Action.  BPA  proposes  to 
construct  a  single-circuit  500-kV 
transmission  line  fix>m  Grand  Coulee 
Switchyard  or  Chief  Joseph  Substation 
in  north  central  Washin^on  to  the  U.S.- 
Canada  border  near  Oliver,  B.C  The 
project  would  consist  of: 

•  135  to  155  kilometers  (85  to  95 
miles)  of  transmission  line; 

•  New  and  expanded  right-of-way  up 
to  38  to  49  meters  (125  to  160  feet)  wide; 

•  New  and  upgraded  access  roads  at 
a  ratio  of  one  to  two  kilometers  of  roads 
for  each  kilometer  of  line  (one  to  two 
miles  of  roads  for  each  mile  of  line);  and 

•  Improvement  or  expansion  of 
existing  substations. 

Upon  completion,  the  line  would  be 
capable  of  carrying  between  1200  to 
1500  MW  of  capacity  and  550  to  600 
aMW  of  energy  as  required  to  meet  the 
U.S.  obligation  of  delivering  the  full 
Entitlement  to  Canada.  Any 
construction  north  of  the  border  would 
be  the  responsibility  of  the  Canadian 
Entity. 

Related  Actions.  Two  other  decision 
making  processes  in  which  BPA  is 
engag^  are  related  to  Oliver  Delivery 
decisions:  the  SOR  and  the  BPA 
Business  Plan. 

The  SOR  Final  EIS  (November  1995) 
evaluated  the  environmental  impacts  of 
a  variety  of  river  operations  and 
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constraints  for  all  uses  of  the  system 
including  Treaty  obligations,  the  SOR 
process  also  consider^  new  allocation 
agreements  that  specify  how  the 
Canadian  Entitlement  costs  will  be 
allocated  to  each  of  the  11  Federal  and 
non-Federal  projects  of  Treaty  storage 
following  expiration  of  existing 
agreements. 

BPA’s  Business  Plan  (September 

1995)  defined  the  basic  business 
direction  BPA  intends  to  pursue  as  it 
responds  to  the  challenges  of  the 
dynamic  electric  utility  industry.  The 
Business  Plan  Final  EIS  (Jime  1995) 
provides  the  information  on  cvurent 
electric  utility  mailcet  conditions,  loads, 
resources,  and  costs  used  for 
development,  evaluation,  and  potential 
amendment  of  alternatives  for  the 
Delivery  of  the  Canadian  Entitlement 
Final  EIS  (January  1996). 

Alternatives.  Alternatives  other  than 
the  physical  return  of  the  downstream 
benefits  at  the  Canadian  border  near 
Oliver,  B.C,  will  not  be  addressed  in  the 
site-specific  OUver  Delivery  P*roject  EIS 
because  they  were  previously  analyzed 
in  the  U.S.  ^tity’s  DeUvery  of  The 
Canadian  Entitlement  Final  EIS  (January 

1996) .  The  alternative  to  the  proposed 
action  identified  for  possible  ev^uation 
in  the  Oliver  Delivery  Project  EIS 
includes  the  No-Action  Alternative  (not 
to  build  a  500-lcV  transmission  line).  As 
various  transmission  line  routing 
options  between  either  Grand  Coulee 
Switchyard  or  Chief  Joseph  Substation 
to  the  U.S.-Canada  border  near  Oliver, 
B.C,  are  developed,  one  route  will 
become  the  agency’s  preferred 
alternative.  Bi^ause  ^e  Oliver  Delivery 
Project  EIS  is  tiered  directly  to  the 
Delivery  of  the  GHnaHiwn  ^titlement 
Final  EIS  and  Record  of  Decision 
(March  1996),  any  future  negotiated 
alternatives  to  delivery  at  Oliver  would 
necessarily  require  the  U.S.  Entity  to 
revisit  the  programmatic  EIS  to 
determine  whether  it  adequately  covers 
the  environmental  inputs  of  that 
alternative,  or  whether  a  supplement  to 
the  programmatic  EIS  needs  to  be 
prepared.  Copies  of  any  of  the  above- 
referenced  documents  may  be  obtained 
by  calling  BPA’s  toU-fi^  document 
revest  line  at  1-800-622-4520. 

Identification  of  Environmental 
Issues.  Significant  issues  presently 
identified  relating  to  this  proposal 
include:  (1)  potential  impacts  to  land 
uses,  including  agricultiual  lands, 
residential  areas,  and  recreational 
resources;  (2)  potential  impacts  to 
endangered  species,  wildlife,  and 
vegetation;  (3)  visual  impacts  from  the 
addition  of  a  new  500-lcV  transmission 
line  to  the  landscape;  (4)  potential 
impacts  to  soils  (erosion),  aquatic 


habitats,  wetlands,  and  floodplains;  (5) 
potential  impacts  on  cultural  resources 
and  Native  American  sacred  sites;  (6) 
socioeconomic  effects  including 
property  value  impacts  arising  from  the 
construction  of  the  new  line;  (7) 
potential  pubhc  concern  with  health 
and  safety  effects  associated  with 
electric  and  magnetic  fields,  fire,  or 
hazardous  materials;  (8)tx)ncems  with 
requirements  for  new  road  and 
transmission  line  rights-of-way  and 
potential  acquisition  of  land  for 
associated  facilities;  and  (9)  consistency 
with  Tribal  reserved  rights,  and  Tribal, 
State,  and  local  environmental  and 
land-use  plans,  poUdes,  and 
regulations.  These  issues,  together  with 
any  additional  significant  issues 
identified  through  the  public  scoping 
process,  will  be  examined  in  detail  and 
documented  in  the  EIS. 

Issued  in  Portland,  Oregon,  on  March  25, 
1996. 

Randall  W.  Hardy, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  96-7858  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  e460-01-P 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  MT96-10-000] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

March  26, 1996. 

Take  notice  that  on  March  20, 1996, 
Crossroads  Hpeline  Company 
(Crossroads)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volmne  No.  1,  First  Revis^ 
Sheets  1,  80, 86  and  87,  proposed  to 
become  effective  on  April  22, 1996. 

Crossroads  states  that  these  tariff 
sheets  were  revised  to  update 
information  regarding  operating 
personnel  and  to  correct  a  typographical 
error. 

Crossorads  also  states  that  copies  of 
this  filing  were  served  upon  its 
jurisdictional  customers  and  the 
relevant  regulatory  commissions. 
Crossroads  requests  an  effective  date  of 
April  22, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fide  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214  or 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.214  and  385.211).  All  such 
motions  to  intervene  and  protests  must 
be  filed  as  provided  in  Se^on  154.210 


of  the  Commission’s  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tal^  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CadieU, 

Secretary. 

(FR  Doc.  96-7803  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  Sn7-01-M 


[Docket  Na  ES96-21-800] 

lES  Utilities  Inc.;  Notice  of  Application 

March  26, 1996. 

Take  notice  that  on  March  20, 1996, 
lES  Utilities  Inc.  filed  an  application 
under  §  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  and  sell 
for  cash  up  to  $250  total  principal 
amount  of  long-term  indebtedness  in  the 
form  of  Notes,  Bonds  or  Subordinated 
Debentures  over  a  two-year  period, 
beginning  April  19, 1996,  with  fin^ 
maturities  not  later  than  30  years  firom 
the  date  of  issue. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  17, 
1996.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection. 

Lois  D.  CadieU, 

Secretary. 

[FR  Doc.  96-7805  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  SriT-OI-M 


[Docket  No.  ES96-19-80(q 

Rochester  Qas  and  Electric 
Corporation;  Notice  of  Application 

March  26, 1996. 

Take  notice  that  on  March  15, 1996, 
Rochester  Gas  and  Electric  Corporation 
filed  an  application  under  §  204  of  the 
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Federal  Power  Act  seeking  authorization 
to  issue  securities  pursuant  to: 

(i)  A  $30  million  Credit  Agreement 
entered  into  with  The  Chase  Manhattan 
Bank,  N.A.  (Bank)  (the  “636  Notes”); 

(ii)  A  $20  million  Promissory  Note 
with  the  Bank  backed  by  a  Security  and 
Loan  Agreement  (Secured  Note);  and 

(iii)  The  aggregate  of  $92  million  of 
Promissory  Notes  under  lines  of  credit 
with  Chemical  Bank  Corporation  ($30 
million).  Marine  Midland  Bank,  N.A. 
($15  million),  Mellon  Bank,  N.A.  ($25 
million.  Citibank,  N.A.)  ($20  million), 
and  First  National  Bank  of  Rochester  ($2 
million); 

during  the  period  from  June  1, 1996 
through  May  31, 1998,  and  which  will 
have  maturity  dates  of  one  year  or  less 
from  the  date  of  issuance. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  UC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  15, 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  make  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-7804  Fil^  3-29-96;  8:45  am] 
BIUMG  CODE  a717-01-M 


[Docket  No.  RP96-1 80-000] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  26, 1996. 

Take  notice  that  on  March  21, 1996, 
Stingray  Pipeline  Company  (Stingray) 
tender^  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
First  Revised  Sheet  Nos.  133  and  134  to 
become  effective  April  1, 1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  revise  its  cashout  procedures 
to  remove  any  economic  incentive 
shippers  may  have  to  overdeliver  or 
underdeliver  gas  to  Stingray. 

Stingray  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  to  become  effective 
April  1, 1996. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  Stingray’s 


jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Ri^ulatory  Commission, 
888  First  Street,  NE,,  Washington,  E)C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-7802  Filed  3-29-96;  8:45  am] 
BIUJNQ  CODE  srir-oi-M 


[Docket  No.  TM96-10-29-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Rling 

March  26. 1996. 

Take  notice  that  on  March  21, 1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Substitute  Fifth  Revised  Sheet  No.  29  to 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  and  Ninth  Revised  Sheet 
No.  1300B  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Such  tariff 
sheets  are  proposed  to  be  effective  April 
1, 1996. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco’s 
March  1, 1996  Fuel  Tracker  Filing  in 
Docket  No.  TM96-10-29-000  in  order 
to  (1)  correct  an  error  in  the  calculation 
of  the  revised  fuel  retention  percentage 
imder  Rate  Schedule  WSS,  and  (2) 
correfit  the  pagination  of  Sheet  No. 
1300B.  It  has  come  to  Transco’s 
attention  that  the  Rate  Schedule  WSS 
fuel  retention  percentage  set  forth  on 
Fifth  Revised  Sheet  No.  29  was  incorrect 
due  to  an  inadvertent  mathematical 
error.  Also,  Transco  incorrectly 
paginated  Sheet  No.  1300B  as  “Eighth 
Revised”,  which  sheet  was  previously 
rejected  as  moot  in  the  Commission’s 
Dumber  4, 1995  order  in  Docket  No. 
RP95-197-004. 

Therefore,  in  order  to  correct  these 
errors,  Transco  states  that  it  is 
submitting  in  the  instant  filing 


Substitute  Fifth  Revised  Sheet  No.  29 
which  reflects  the  correct  Rate  Schedule 
WSS  fuel  retention  percentage,  and 
Ninth  Revised  Sheet  No.  1300B  in  order 
to  reflect  the  appropriate  pagination 
designation  for  Sheet  No.  1300B. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers. 
State  Commissions  and  other  interested 
parties  to  Docket  No.  TM96-10-29-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  385.211  of 
the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-7800  Filed  3-29-96;  8:45  am] 
BEAMQ  COOC  Sn7-ei-M 


[Docket  No.  RP96-181-O0(q 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  26, 1996. 

Take  notice  that  on  March  21. 1996, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revis^  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing,  proposed  to  be 
effective  April  20, 1996. 

Trunkline  states  that  the  propose  of 
this  filing  is  to  provide  Trunkline’s  firm 
shippers  under  Rate  Schedules  FT,  EFT 
and  QNT  with  a  customized  reservation 
rate  that  will  allow  them  maximum 
flexibility  in  dealing  with  market 
conditions  throughout  the  contract  year. 
The  Customized  Reservation  Pattern 
(CRP)  election  will  allow  a  firm  shipper 
to  shift,  during  each  twelve  month 
period  commencing  November  1,  up  to 
80%  of  the  reservation  charge  obligation 
for  the  April  to  October  period  into  the 
preceding  November  to  March  period. 
By  permitting  a  shipper  to  customize  its 
cost-based  reservation  charges,  CRP  will 
raise  or  lower  the  maximum  monthly 
charge  to  better  reflect  conditions  in  its 
own  markets  and  to  the  secondary 
market  for  capacity  release.  This  will 
further  the  Commission’s  goals  of 
allocating  capacity  to  those  shippers 
who  value  it  most  and  permit  shippers 
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to  contract  for  services  at  rates  which 
are  designed  to  market  gas  and  services 
competitively. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  E)C  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  miist  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered, 
by  the  Ccnnmission  in  determining  the 
appropriate  acticm  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Caahell, 

Secretary. 

[FR  Doc.  96-7801  Filed  3-29-96;  8:45  am] 
saisna  oooc  snr-oi-M 


[Docket  Na  ER96-1 325-000,  et  al.] 

Montaup  Electric  Company,  et  al. 
Electric  Rate  and  Corporate  Regulation 
FUings 

March  25, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Company 
[Docket  No.  ER9&-1325-000) 

Take  notice  that  on  Mardh  15, 1996, 
Montaup  Electric  Company  (Montaup), 
filed  a  Notice  of  Cancellation  of  a 
service  agreement  between  Montaup 
and  Massachusetts  Municipal 
Wholesale  Electric  Company,  Montaup 
Rate  Schedule  No.  79.  Montaup  requests 
that  the  Notice  be  allowed  to  become 
effective  Felmiary  23, 1996. 

Comment  date:  April  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisville  Gas  and  Electric  Company 
[Docket  No.  ER96-1326-0001 

Take  notice  that  on  March  15, 1996, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
agreemmit  between  Louisville  Gas  and- 
Electric  Company  and  Entergy  Services, 
Inc.  under  Rate  GSS. 

Comment  date:  April  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER96-1328-000] 

Take  notice  that  on  March  15, 1996, 
South  Carolina  Electric  &  Gas  Company, 
tendered  for  filing  proposed  Contract  for 
Purchases  and  Sales  of  Power  and 
Energy  between  South  Carolina  Electric 
&  Gas  Company  and  Electric 
Clearinghouse,  Inc.  (ECI). 

Under  the  proposed  contract,  the 
parties  will  purchase  and  sell  electric 
energy  and  power  between  themselves. 
South  Carolina  Electric  and  Gas 
Company  also  requested  waiver  of 
notice  in  order  that  the  contract  be 
effective  on  March  7, 1996. 

Copies  of  this  filing  were  served  upon 
Electric  Clearinghouse,  Inc. 

Comment  date:  April  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Soudiem  California  Edison  Conqpany 
[Docket  No.  ER96-1330-000] 

Take  notice  that  on  March  15, 1996, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
following  amendments  to  ^e 
Supplemental  Agreements  to  the  1990 
Integrated  Operations  Agreement  with 
the  Qty  of  Cfolton  (Colton),  FERC  Rate 
Schedule  No.  249: 

Amendment  No.  1  To  The  Bdison-Colton 
Supplemental  Agreement  for  the  Integration 
of  Non-Firm  Energy  Purchased  Under  The 
Conformed  Western  Systems  Power  Pool 
Agreement 

Amendment  No.  1  To  the  Supplemental 
Agreement  Between  Southern  Galifornia 
B&son  Company  and  the  City  Of  Colton  for 
the  Integration  of  Replacement  Capacity 
Purchased  Under  the  WSPP  Agreement 

The  amendments  reflect  Colton’s 
membership  in  the  Western  Systems 
Power  Pool  (WSPP)  and  permit  the 
integration  of  non-firm  energy  and 
replacement  capacity  purcha^  by 
Colton  under  its  own  authority  from 
WSPP. 

Edison  requests  waiver  of  the 
Commission’s  60-day  notice 
requirements  and  an  effective  date  of 
March  16, 1996,  the  day  after  filing. 

Copies  of  this  filing  were  served  upon 
the  Phblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Power  and  Light  Company 
(Docket  No.  ER96-1331-000] 

Take  notice  that  on  March  18, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L’s  Bulk 


Power  Tariff  between  itself  and  Cinergy 
Corporation.  WP&L  respectfully 
requests  a  waiver  of  the  Commission’s 
notice  requirements,  and  an  effective 
date  of  March  1, 1996. 

Comment  date:  April  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  brcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lms  D.  CasheU, 

Secretary. 

[FR  Doc.  96-7877  Filed  3-29-96;  8:45  am] 
BIUJNQ  CODE  sri7-01-p 


Sunshine  Act  Meeting 

AGENCY  HOLOINQ  HEETINQ:  Federal 
Energy  Regulatory  Commission. 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  March  22, 
1996, 61  FR  11830. 

PREVIOUSLY  ANNOUNCEMENT  TIME  AND 
DATE  OF  meeting:  March  27, 1996, 10 
a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Nos.  have  been  added  on  the 
Agenda  scheduled  for  March  27, 1996. 

Item  No.,  Docket  No.  and  Company 
CAG-33— TM95-2-21-003  and  TM95-3-21- 
002,  Gilumbia  Gas  Transmission 
Corporation. 

Lois  D.  Casliell, 

Secretary. 

[FR  Doc.  96-7976  Filed  3-28-96;  2:27  pm] 
BUXMQ  CODE  <717  41-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5450-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  Number  801: 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  OfBce  of 
Management  and  Budget  (OMB): 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  system,  ICR  No.  801, 
OMB  No.  2050-0039,  expires  9/30/96. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  31, 1996. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-HMIP-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305W),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA 
HQ),  401  M  Street,  SW.,  Washington, 
D.C.  20460.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  RCRA — ^Docket 
@epamail.epa.gov.  Comments  must  be 
submitted  as  a  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  1, 1235 
Jefferson  Davis  Highway,  first  floor, 
Arlington,  VA.  The  RIC  is  open  firom 
9K)0  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  the  public 
must  make  an  appointment  by  calling 
703-603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $.15/page. 

Copies  of  the  original  ICR  may  be 
requested  from  the  docket  addr^  and 
phone  number  listed  above  or  may  be 


found  on  the  Internet.  On  the  Internet, 
access  the  main  EPA  gopher  menu  and 
locate  the  directory:  EPA  Offices  and 
Regions/Office  of  Solid  Waste  and 
Emergency  Response(OSWER)/Office  of 
Solid  Waste(RCRA)/hazardous  waste — 
RCRA  Subtitle  C/generators.  , 

Follow  these  instructions  to  access 
the  information  electronically:  Gopher: 
gopher.epa.gov  WWW:Http:// 
www.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 
For  technical  information,  contact  Ann 
Codrington  at  202-260-4777  or  Richard 
LaShier  at  202-260-4669. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  who 
generate,  transport,  or  manage 
hazardous  waste  including  those  who 
store,  treat,  recycle,  or  dispose  of 
hazardous  waste. 

Title:  Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System,  ICR  No.  801, 
OMB  No.  2050-0039,  expiration  date:  9/ 
30/96. 

Abstract:  The  Resoim:e  Conservation 
and  Recovery  Act  (RCRA),  as  amended, 
establishes  a  national  program  to  assure 
that  hazardous  waste  management 
practices  are  conducted  in  a  manner 
that  is  protective  of  human  health  and 
the  environment. 

EPA’s  authority  to  require  compliance 
with  the  manifest  system  stems 
primarily  from  RCRA  §  3002(a)(5).  This 
section  mandates  a  hazardous  waste 
manifest  “system”  to  assure  that  all 
hazardous  waste  generated  is  designated 
for  and  arrives  at  the  appropriate 
treatment,  storage,  disposal  facility.  An 
essential  part  of  this  manifest  system  is 
the  Uniform  Hazardous  Waste  Manifest 
(Form  870O-22A).  The  manifest  is  a 
tracking  document  that  accompanies  the 
waste  ^m  its  generation  site  to  its  final 
disposition.  The  manifest  lists  the 
wastes  that  are  being  shipped  and  the 
final  destination  of  the  waste. 

The  manifest  system  is  a  self- 
enforcing  mechanism  that  requires 
generators,  transporters,  and  owner/ 
operators  of  treatment,  storage,  and 
disposal  facilities  to  participate  in 
hazardous  waste  tracking.  In  addition 
the  manifest  provides  information  to 
transporters  and  waste  management 
facility  workers  on  the  hazardous  natiue 
of  the  waste,  identifies  wastes  so  that 
they  can  be  managed  appropriately  in 
the  event  of  an  accident,  spill,  or  leak. 


and  ensures  that  shipments  of 
hazardous  waste  are  managed  properly 
and  delivered  to  their  designated 
facilities. 

This  system  does  not  ordinarily 
involve  intervention  on  the  part  of  EPA 
unless  hazardous  wastes  do  not  reach 
their  point  of  disposition  within  a 
specified  time  fr^e.  In  most  cases, 
RCRA-authorized  States  operate  the 
manifest  system,  and  requirements  may 
vary  among  authorized  States. 

EPA  believes  manifest  requirements 
and  the  resulting  information  collection 
mitigate  potential  hazards  to  human 
health  and  the  environment  that  may 
result  when  waste  is  intentionally  or 
unintentionally  spilled  en-route  to  a 
destination  facility. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vafid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practic^  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  propo^ 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automat^  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement 

The  projected  burden  and  cost  for 
complying  with  manifest  requirements 
are  approximately  2,822,873  burden 
hours  per  year  with  an  annual  cost  of 
$96,861,043. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  infonnation  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infonnation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Recordkeqping  and  Reporting  Burden 

Hazardous  Waste  Generators 

The  total  animated  annual 
recordkeeping  and  reporting  burden  for 
hazardous  waste  generators  is  1,531,135 
hours. 

The  Agency  estimates  that  there  are 
21,575  large  quantity  generators  (LQGs), 
190,431  small  quantity  generators 
(SQGs),  and  2,389  treatment  storage  and 
disposal  facilities  (TSDFs)  acting  as 
generators  who  are  subject  to  the  federal 
requirements  for  preparing  a  manifest. 
Hazardous  waste  generators  prepare 
approximately  2,620,644  manifests 
annually  for  federally  regulated 
hazardous  waste. 

Tlie  Agency  believes  that  LQGs  and 
SQGs  take  an  average  of  24  and  22.8 
minutes  respectively,  to  complete  each 
manifest,  and  they  are  estimated  to  take 
1.25  hours  to  read  the  manifest 
regulations  (mce  a  year. 

The  estimated  annual  reporting 
burden  related  to  manifesting  for  a  SQG 
or  LQG  ranges  firmn  three  to  100 
minutes  per  generator.  The  variation  in 
burden  hours  will  depend  on  the  nature 
of  the  shipment.  For  example  if  a 
hazardous  waste  generator  receives 
assistance  in  completing  the  manifest 
and  experiences  no  problems  with  the 
shipment,  the  burden  is  likely  to  be  as 
low  as  three  minutes  per  manifest.  If 
however,  a  generator  does  not  receive  a 
copy  of  the  manifest  returned  by  the 
TSDF  the  burden  can  be  as  high  as  100 
minutes  to  account  for  the  time  required 
to  complete  and  submit  an  exception 
report. 

EPA  also  estimates  that  there  are 
2,389  TSDFs  who  ship  wastes  offsite 
and  that  a  TSDF  who  ships  wastes 
oRsite  takes  an  average  of  25.8  minutes 
to  prepare  a  manifest.  Of  these  TSDFs 
approximately  75  percent  are  captive 
TSDFs  (i.e.,  TSDFs  who  receive  waste 
from  onsite  sources  only,  or  from  onsite 
and  offsite  sources  that  are  owned  by 
the  same  company)  and  25  percent  are 
commercial  TSDFs  (i.e.,  facilities  that 
manage  waste  horn  any  generator  or 
facility,  or  from  a  limited  group  of 
generators  or  facilities  for  commercial 
purposes).  EPA  estimates  that  the 
average  commercial  TSDF  acting  as  a 
generator  completes  260  manifests 
annually  while  the  average  captive 
TSDF  acting  as  a  genmator  completes  32 
manifests  annually.  Approximately 
155,285  manifests  are  completed 


annually  by  all  commercial  TSDFs 
acting  as  generators,  and  57,336 
manifests  are  completed  annually  by  all 
captive  TSDFs  acting  as  generators.  This 
results  in  a  total  of  212,621  manifests 
generated  by  TSDFs  acting  as  generators 
each  year. 

In  addition  to  reporting  burden, 
hazardous  waste  generators  are  expected 
to  incur  a  recordkeeping  burden  of 
between  10  and  20  minutes  for  time 
s[}wit  retaining  the  manifest,  obtaining 
the  signature  of  the  first  transporter  and 
any  dealing  with  excepttion  reports 
onsite. 

Hazardous  Waste  Transporters 

The  estimated  annual  recordkeeping 
and  reporting  burden  for  hazardous 
waste  transporters  who  handle  the 
manifest  is  429,058  hours.  The  Agency 
estimates  that  there  are  500  hazardous 
waste  traftisporler  companies  subject  to 
the  manifest  system  and  that  on  average, 
each  company  will  take  1.25  hours  to 
read  the  manifest  regulations  once  a 
year.  Approxknately  91  percent 
(2,384,786)  of  manifests  will  accompany 
highway  shipments,  6  percent  (157,238) 
will  accompany  rail  shipments,  and  3 
percent  (78,619)  will  accompany  water 
shipments.  EPA  estimates  that  there  are 
approximately  2,620,644  manifests 
completed  annually  and  that  there  are 
an  additional  2,621  manifests  that 
accompany  exports  of  hazardous  wastes 
from  the  U.S. 

The  estimated  annual  reporting 
burden  per  manifest  fcNT  hazardous 
waste  transporters  ranges  from  three  to 
90  minutes.  The  variation  in  burden 
hours  for  transporters  will  depend  on 
the  nature  of  the  shipment  and  whether 
a  discharge  has  occiurred.  If  a  discharge 
of  hazardous  waste  occurs,  the 
transporter  is  required  to  notify  the 
authorities  and  will  incur  a  higher 
burden. 

In  addition  to  reporting  burden, 
hazardous  waste  transporters  are 
expected  to  inciur  a  recordkeeping 
burden  of  between  five  and  15  minutes 
per  manifest  to  account  for  time  spent 
retaining  the  manifest  onsite,  obtaining 
the  signature  of  the  next  handler  of  the 
shipment,  and  relaying  to  that  handler 
the  remaining  copies  of  the  manifest. 

Treatment  Storage  and  Disposal 
Facilities 

The  estimated  annual  recordkeeping 
and  reporting  burden  for  designate 
TSDFs  is  862,680  hours.  Of  the  2,584 
TSDFs  in  the  U.S.,  approximately  739 
TSDFs  receive  hazardous  waste 
shipments  frem  offsite  (e.g.,  they  receive 
waste  from  any  generator  or  facility,  or 
from  a  limited  group  of  generators  or 
facilities  for  commercial  purposes).  The 


remaining  TSDFs  treat  or  store  wastes 
from  onsite  sources  only.  EPA  estimates 
that  TSDFs  who  receive  waste  for 
treatment,  storage,  and  disposal  will 
take  1.25  hours  to  read  the  manifest 
regulations  once  a  year. 

These  designated  facilities  are  also 
expected  to  spend  between  10  and  250 
minutes  fulfillinp  reporting 
requirements.  For  mo.st  TSDFs, 
reporting  consists  of  completing  and 
transmitting  the  manifest.  Reporting  of 
this  type  may  require  only  10  minutes 
per  manifest.  TTie  Agency  estimates  that 
of  the  2,620,274  manifests  received  by 
TSDFs,  10,481  (0.4%)  manifests  involve 
discrepancies.  A  TSDF  who  encoimters 
a  significant  discrepancy  may  incur  a 
burden  as  high  as  250  minutes  per 
manifest.  This  includes  time  for 
contacting  the  generator  and  completing 
the  discrepancy  reports. 

In  addition  to  reporting  burden, 
designated  TSDFs  are  expected  to  incur 
a  recordkeeping  burden  of  between  five 
and  35  minutes  per  manifest  to  account 
for  time  spent  retaining  the  manifest 
onsite  and  if  needed,  a  discrepancy  and 
unmanifested  waste  report,  and  relaying 
a  signed  copy  confirming  delivery  of  the 
shipment  to  the  generator. 

Costs 

EPA  estimates  that  generators, 
transporters,  and  TSDFs  incur  annual 
costs  of  $96,861,043.  Of  this  total, 
$96,803,642  (99.9%)  is  attributable  to 
labor  costs  and  to  operation  and 
maintenance  costs.  Labor  costs  are 
estimated  to  be  $96.16  per  hour  for  legal 
staff,  $71.50  per  hour  for  managerial 
staff,  $46.80  per  hour  for  technical  staff, 
and  $24.48  per  hour  for  clerical  staff. 

Additionally,  capital  costs  for  the 
hazardous  waste  manifest  requirements 
are  approximately  $57,261.  For  this  ICR, 
capital  cost  represents  the  cost  of 
purchasing  file  cabinets  to  store  paper 
copies  of  the  manifest.  The  Agency 
anticipates  that  collectively  the 
hazardous  waste  industry  will  need  t« 
keep  copies  of  7,872,069  manifests  and 
reports  annually  and  would  need  to 
purchase  492  standard  size  lateral  file 
cabinets  each  year.  In  total,  EPA 
estimates  that  the  hazardous  waste 
industry  will  need  to  pay  an  annual  cost 
of  $28,630  for  the  492  file  cabinets  over 
each  of  the  15  years  of  the  useful  life  of 
the  file  cabinet. 

Because  the  exhibits  in  the  ICR 
summarized  in  this  notice  presents  the 
average  annual  cost  to  respondents 
under  the  manifest  system  over  the 
three-year  life  of  the  ICR,  EPA  has 
averaged  the  annual  cost  of  purchasing 
file  cabinets  over  three  years.  By 
averaging  the  annual  payments  for  each 
of  the  three  years,  EPA  has  determined 
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the  total  average  annual  cost  to  the 
industry  to  be  approximately  $57,261. 

Commenters  should  note  that  the 
above  estimates  reflect  an  overall 
increase  in  burden  from  the  previous 
ICR.  This  increase  is  due  primarily  to 
adjustments  to  the  number  of  manifests 
per  shipment,  to  the  amount  of  time 
rftniiired  to  read  the  regulations,  and  to 
the  amount  of  time  needed  to  prepare 
the  manifest  and  process  it  during  its 
transmission  between  various  handlers. 

The  Agency  is  specifically  interested 
in  comments  concerning  the  accuracy  of 
the  number  of  manifests  estimated,  the 
amount  of  time  required  to  read  the 
regulations  and  prepare  the  manifest, 
and  elements  of  the  manifest  system 
that  result  in  additional  burden  but  are 
not  included  in  the  ICR. 

Commenters  should  also  be  advised 
that  EPA  plans  a  more  fundamental 
modiflcation  of  the  manifest  system 
during  the  period  of  thia  ICR  renewal. 
The  Agency  iS  interested  in  reducing  the 
data  elements  and  copy  requirements  of 
the  current  form,  and  moving  perhdps  to 
a  more  automated  means  of  tracking  and 
reporting  hazardous  waste  movement 
data.  Therefore,  EPA  also  solicits 
comments  suggesting  those  elements  of 
the  manifest  system  that  are  most 
amenable  to  change,  and  the  burden 
reduction  or  other  benefits  that  could 
result  from  the  suggested  changes.  EPA 
also  requests  comments  on  the  concept 
of  automating  the  manifest  system,  and 
suggestions  and  concerns  firom  the 
public  on  the  automated  approaches 
which  EPA  should  consider  in 
developing  a  new  approach  to  tracking 
hazardous  waste  shipments. 

Send  comments  regarding  the  ICR  and 
suggestions  for  reducing  the  burden  to 
the  address  ndted  above  in  the  section 
entitled  ADDRESSES. 

Dated:  March  25, 1996. 

Michael  ShafHro, 

Director,  Office  of  Solid  Waste. 

IFR  Doc.  96-7875  Filed  3-29-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

March  22, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 


the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  mmply  with  a  collection 
of  information  subject  to  the  Paperwoik 
Reduction  Act  (PRAj  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  ^mmissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  5, 1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  cmitact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications.  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW., 

Washington.  DC  20503  or 
fain_t@al  .eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202—418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  New  Collection. 

Title:  Petition  and  Waiver  Procedures 
Adopted  in  Preemption  of  Local  Zoning 
Regulations  of  Satellite  Earth  Stations, 
R&O  and  Further  NPRM  IB  Docket  95- 
59. 

Form  No.:  N/A. 

Type  of  Review:  Emergency 
Submission. 

Respondents:  Business  or  other-for- 
profit;  individuals  or  households;  Not- 
for-profit  institutions;  Farms;  and  Sfate, 
Local  or  Tribal  Government. 

Number  of  Respondents:  40. 

Estimated  Time  Per  Response:  3  hours 
to  prepare  petitions  for  Dliclartory 
Rulings  and  5  hours  per  respondent  to 
prepare  Petitions  for  Waivers. 

Total  Annual  Burden:  112  hours. 


Total  Annualized  Cost  per 
respondent:  4,500  per  respondent  for 
filing  for  Declartory  Rulings  and  1.500 
per  respondent  for  filing  a  Petition  for 
Waiver.  These  are  the  estimated  costs  if 
the  respondents  hire  an  attorney  to 
compile  the  information. 

Needs  and  Uses:  Pursuant  to  Section 
205.104(d}  of  the  Coiiuulssiuu  Rules,  iiie 
Commission  will  be  issuing  a  public 
notice  implementing  revisions  to  its  rule 
preempting  certain  local  nonfederal 
governmental  regulations  of  satellite 
earth  station  antennas  and  setting  forth 
procedures  for  filing  petitions  and 
waivers.  The  information  collected  from 
pwsons  or  entities  seeking  a  petition  for 
declaration  of  preemptibility  will  be 
used  by  the  Commission  to  determine 
whether  the  state  or  loCal  regulation  in 
question  is  preemptible  under  Section 
205.104  of  the  Commissions  rules.  The 
information  collected  from  states  and 
other  local  governmental  agencies 
seeking  a  waiver  of  Section  25.104  will 
be  used  to  determine  if  a  waiver  of  the 
rule  is  warrented. 

Federal  Communications  Commission. 
WilliMB  F.  CMoii, 

Acting  Secretary. 

[FR  Doc.  96-7811  Filed  3-29-96;  8:45  am] 
BiLUNa  CODE  sna-at-E 


Nolio*  of  PubHc  Infomiation 
Collections  Submitted  to  OMB  for 
Revfewr  and  Approval 

March  27, 1996. 

SUMMARY:  Hie  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwoik  burden  invites  the  general 
public  and  othor  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
informatimi  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  vdth  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
I>erformance  of  the  functions  of  the 
Ckimmission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 
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including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  1, 1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
intOTnet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW., 

Washington,  DC  20503  or 
fain  t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLBIENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0134. 

Title:  Application  for  Renewal  of 
Private  Radio  Station  License. 

Form  No.:  574R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profft;  small  businesses  or 
organizations;  individuals  or 
households;  state  or  local  governments; 
not-for-profit  institutions. 

Number  of  Responses:  84,000. 

Estimatea  Time  Per  Response:  .33 
hours. 

Total  Annual  Burden:  27,720  hours. 

Needs  and  Uses:  FCC  rules  require 
that  radio  station  licensees  renew  their 
radio  station  authorization  every  five 
years.  Data  is  used  to  update  the 
existing  database  and  make  efficient  use 
of  the  ^quency  spectrum.  Data  is  also 
used  by  compliance  personnel  in 
conjunction  with  field  engineers  for 
enforcement  and  interference 
resolutions.  The  data  collected  is 
required  by  the  Communications  Act  of 
1934,  as  amended;  International  Treaties 
and  FCC  Rules  47  CFR  Parts  1.922, 
90.119,  90.135,  90.157,  95.89,  95.103 
and  95.107.  The  Commission  is  revising 
the  form  to  include  a  cerficiation  block 
for  the  National  Environmental 
Protection  Act  (NEPA). 

OMB  Approval  Number:  3060-0536. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  No.:  FCC  Form  431. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 


Number  of  Respondents:  5000. 

Estimatea  Time  Per  Response:  3  hours 
per  respondent  and  500  hours  burden  is 
imposed  on  the  TRS  Administrator. 

Total  Annual  Burden:  15,593. 

Needs  and  Uses:  The  Americans  with 
Disabilities  Act  of  1990  requires  the 
Commission  to  ensure  that 
telecommunications  relay  services  are 
available,  to  the  extent  possible,  to 
individuals  with  hearing  and  speech 
disabilities  in  the  United  States.  To 
fulfill  this  mandate,  the  Commission 
adopted  rules  which  require  the 
provision  of  TRS  services,  set  minimum 
standards  for  TRS  providers  and 
establish  a  shared-funding  mechanism 
for  recovering  the  costs  of  providing 
interstate  TRS.  See  47  CFR  Sections 
64.601-64.605.  FCC  Form  431  is  used  in 
implementing  the  shared-funding 
program  for  the  recovery  of  interstate 
telecommunications  relay  services 
(TRS)  costs.  All  common  carriers  must 
contribute  to  the  TRS  Fund  and 
complete  FCC  431  form.  Tlie 
information  is  used  to  administer  the 
program.  This  collection  is  being 
revised  to  include  the  burden  for  the 
disclosing  require  contained  in  Section 
64.604(G).  An  adjustment  was  also 
made  to  correct  the  actual  number  of 
TRS  providers  subject  to  requirements 
contained  in  Sections 
64.604(c)(4)(iii)(C),  64.604(c)(4)(iii)(E) 
and  64.604(G).  In  previous  submission 
we  inadvertantly  identified  these 
collections  as  being  imposed  on  5,000 
respondents.  However,  only 
approximately  13  entities  are  actually 
subject  to  them.  Therefore  the  total 
burden  estimate  has  been  reduced. 
Federal  CommunicationsGommission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-7963  Filed  3-29-96;  8:45  am) 
BILLING  CODE  e712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  collection 
activities:  Proposed  collection; 
comment  request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 


background: 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1995,  as  per  5  CFR 
1320.16,  to  .approve  of  and  assign  OMB 
contiol  numbers  to  collection  of 
information  requests  and  requirements 


conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320  Appendix  A.l.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  83-1  and  supporting  statement  and 
the  approved  collection  of  information 
instruments  will  be  placed  into  OMB’s 
public  docket  files.  The  following 
information  collections,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

(a)  whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  Federal 
Reserve’s  functions;  including  whether 
the  information  has  practical  utility; 

(b)  the  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted 
on  or  before  May  31, 1996. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
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provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availability  of 
Information,  12  G?R  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Simderhauf,  Office  of 
Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  £)C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions,  die  Paperwoik  Reduction 
Act  Submissions  (OMB  83-1),  supporting 
statements,  and  other  documents  that 
will  be  placed  into  OMB’s  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 

Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommimications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  Banks 
and  Weekly  Report  of  Select^  Assets 
Agency  form  number:  FR  2416  and  FR 
2644 

OMB  control  number:  7100-0075 
Frequency:  Weekly 
Reporters:  U.S.  commercial  banks 

Annual  reporting  hours:  As  the 
proposal  calls  for  Auctions  in  both  the 
number  of  items  and  the  number  of 
respondents,  the  burden  that  the  Federal 
Re^rve  imposes  on  the  public  by 
collecting  the  FR  2416  vdll  be  less  than 
the  current  burden.  Since  the  number  of 
items  collected  on  the  FR  2644  is 
increasing  while  the  authorized  panel 
size  remains  constant,  the  burden 
imposed  by  the  collection  of  this  report 
will  increase.  Estimates  of  the  burdens 
of  the  revised  reports  will  be  prepared 
in  consultation  with  respondents. 

Estimated  average  hours  per  response: 
The  Federal  Reserve  requests  estimates 
from  respondents. 

Number  of  respondents:  139  on  the  FR 
2416  and  1,100  on  the  less  detailed  FR 
2644 

Small  businesses  are  afrected. 

General  description  of  report:  This 
information  collection  is  volimtary  (12 
U.S.C.  §§  225(a)  and  248(a)(2))  aud  is 
given  confidential  treatment  (5  U.S.C.  § 
352(b)(4)). 

Abstm:t:  ("uese  two  voluntary  reports 
are  mainsisys  of  the  reporting  system 
from  which  data  for  analysis  of  current 


banking  developments  are  derived.  The 
FR  2416  is  used  on  a  stand-alone  basis 
as  the  “large  domestic  bank  series.” 

Both  reports,  together  with  data  from 
other  sources,  are  used  for  constructing 
weekly  estimates  of  bank  credit,  of 
sources  and  uses  of  bank  funds,  and  of 
a  balance  sheet  for  the  hanking  system 
as  a  whole.  These  estimates  al^  are 
used  in  constructing  the  bank  credit 
component  of  the  domestic  non- 
financicd  debt  aggregate  monitored  by 
the  Federal  Open  Market  Committee 
(FOMC). 

The  Federal  Reserve  publishes  the 
data  in  aggregate  form  in  two  statistical 
releases  that  are  followed  closely  by 
other  govwnment  agencies,  the  baiddng 
industry,  the  financial  press,  and  i^er 
users.  These  are  the  wtK^ly  statistical 
releases  Assets  and  Liabilities  of 
Commercial  Banks  in  the  United  States 
(H.8)  which  provides  a  balance  sheet  for 
the  banking  industry  as  a  whole  and 
Weekly  Consolidate  Condition  Report 
of  Lar^  Commercial  Banks  in  the 
United  States  (H.4.2)  which  provides 
aggregates  both  for  large  commercial 
banks  and  for  large  U.S.  branches  and 
agencies  of  foreign  banks. 

2.  Report  title:  Weekly  Report  at 
Assets  and  Liabilities  for  Large  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
Agency  form  number.  FR  2069  > 

OMB  control  number:  7100-0030 
Frequency:  Weekly 
Reporters:  Large  U.S.  brmiches  and 
agencies  of  fbrei^  banks 

Aimual  reporting  hours:  As  the 
proposal  calls  for  increasing  the  number 
of  I^  2069  respondfflats  and  the  number 
of  items  collected,  the  burden  that  the 
Federal  Reserve  imposes  on  the  public 
by  collecting  the  FR  2069  will  increase. 
An  estimate  of  the  burden  of  the  revised 
report  will  be  prepared  in  consultation 
with  respondents. 

Estimated  average  hours  per  response: 
The  Federal  Reserve  requests  estimates 
firom  respondents. 

Number  of  respondents:  90 
Small  businesses  are  not  affected. 

Genenii  description  of  report:  This 
informati(Hi  collection  is  voluntary  (12 
U.S.C.  §  3105(b)(2))  and  is  given 
confidential  treatment  (5  U.S.C.  § 
552(b)(4)). 

Abstract:  This  volimtary  report  is  a 
mainstay  of  the  reporting  system  from 
which  data  for  an^ysis  of  current 
banking  developments  are  derived.  The 
report,  together  with  data  firom  other 
sources,  is  used  for  constructing  weekly 
estimates  of  bank  credit,  of  sources  and 
uses  of  bank  funds,  and  of  a  balance 
sheet  for  the  banking  sjrstem  as  a  whole. 

The  Federal  Reserve  publishes  the 
data  in  aggregate  form  in  two  statistical 
releases  that  ore  followed  closely  by 


other  government  agencies,  the  banking 
industry,  the  financial  press,  and  other 
users.  ’These  are  the  weekly  statistical 
releases  Assets  and  Liabilities  of 
Commercial  Banks  in  the  United  States 
(H.8)  which  provides  a  balance  sheet  for 
the  banking  industry  as  a  whole  and 
Weekly  Consolidate  Condition  Report 
of  Large  Commercial  Banks  in  the 
United  States  (H.4.2)  which  provides 
aggregates  both  for  large  commercial 
banks  and  for  large  U.S.  branches  and 
agencies  of  foreign  banks. 

3.  Report  title:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities 

Agency  form  number:  FR  2248 
OMB  control  number:  7100-0005 
Frequency:  Monthly 
Reporters:  Finance  companies 
Annual  reporting  hours:  1,920 
Estimated  average  hours  per  response: 
1.3I10A/umber  (^respondents:  120 
Small  businesses  are  not  affected. 

General  des<niption  of  report:  This 
informatiim  collection  is  voluntary  (12 
U.S.C  §225(a))  and  is  given  confidential 
treatment  (5  U.S.C  $552(b)(4)). 

Abstract:  The  FR  2248  collects 
balance  sheet  data  on  mafor  categories 
of  consumer  and  business  credit 
receivables  and  on  majm  short-torm 
liabilities.  For  quarter^nd  months 
(March,  June,  September,  and 
Elecembm),  the  report  collects 
information  on  other  assets  and 
liabilities  outstanding  as  well  as 
information  on  capitsd  accounts  in  imler 
to  provide  a  full  balance  sheet. 

The  authorized  size  of  the  FR  2248 
reporting  panel  is  142  finance 
ccunpanies;  the  Federal  Reserve 
proposes  to  reduce  the  authmized  panel 
size  to  120  finance  companies.  The 
current  FR  2248  reporting  form  broadly 
classifies  finance  company  assets  as 
retail,  wholesale,  lease,  or  other.  The 
Federal  Reserve  proposes  to  reorganize 
the  form  by  clas^Ufying  assets  as 
consumer-,  real  estate-,  business-,  or 
lease-related  to  make  the  form  more 
compatible  wkh  respondents’ 
accounting  procedures  and  thus  reduce 
burden.  There  are  no  changes  tathe 
liabilities  items.  In  the  supplemental 
section,  several  items  were  added,  and 
securitization  items  were  reorganized  to 
be  consistent  with  the  proposed  assets 
clasnfications. 

4.  Report  title:  Finance  tympany 
Survey 

Agency  form  number.  FR  3033s 
OMB  control  number.  7100-0277 
Frequency:  One-time 
Reporters:  Finance  companies 
Annual  reporting  hours:  840 
Estimated  average  hours  per  response: 
1.4 

Numb&r  of  respondents:  600 
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Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  §§225(a),  263,  353-359)  and  is 
given  confidential  treatment  (5  U.S.C. 
§552(b)(4)). 

Abstract:  The  FR  3033s  survey,  which 
is  collected  about  every  five  years,  asks 
for  detailed  information  on  the  assets 
and  liabilities  of  a  stratified  random 
sample  of  domestic  finance  companies. 
The  sample  is  based  on  the  responses 
from  the  first  stage  of  the  survey,  the 
Finance  Company  Questionnaire  (FR 
3033p;  OMB  No.  7100-0277).  From  the 
FR  3033p  questionnaires  retiimed,  the 
Federal  Reserve  will  determine  which  of 
the  respondents  are  eligible  for  the  FR 
3033s  panel.  Companies  will  be 
removed  from  the  potential  FR  3033s 
panel  if  they  report  that  they  are  out  of 
business,  are  not  a  finance  company,  or 
are  a  subsidiary  of  a  bank.  The  survey 
sample  will  be  stratified  by  size  groups 
based  on  total  receivables  and  by 
specializaticMi  in  receivables  and  will 
include  all  FR  3033p  respondents  that 
reported  at  least  $10  million  in  total 
receivables.  For  coverage  of  smaller 
respondents,  the  survey  sample  will 
include  all  smaller  companies  that 
currently  file  the  FR  2248  plus  a 
sufficient  number  of  other  smaller 
companies  to  provide  adequate 
representation.  Proportional  allocation 
will  be  used  to  draw  a  random  sample. 

The  1990  FR  3033s  reporting  form 
broadly  classified  finance  company 
assets  as  retail,  wholesale,  lease,  or 
other.  The  Federal  Reserve  proposes  to 
reorganize  the  information  by 
classifying  assets  as  consumer-,  reel 
estate-,  business-,  or  lease-related  to 
meike  the  form  more  compatible  with 
existing  accounting  proc^ures  of  the 
respondents  and  to  make  the  form  easier 
to  complete.  There  is  one  minor 
consolidation  in  the  liabilities  items.  In 
the  supplemental  section,  several  items 
were  added,  and  securitization  items 
were  reorganized  to  be  consistent  with 
the  proposed  assets  classifications. 

B<MTd  of  GovemOTS  of  the  Federal  Reserve 
System,  March  26, 1996 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  9fr-7812  Filed  3-29-96;  8:45  am) 
BHNiia  Cod*  •210-01-F 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  15, 1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  James  and  Sheryl  Walston,  South 
Sioux  City,  Nebraska;  to  acquire  an 
additional  4.0  percent,  for  a  total  of  13.7 
percent:  Barton  J.  and  Terri  R.  Gotch, 
South  Sioux  City,  Nebraska,  to  acquire 
an  additional  3.2  percent,  for  a  total  of 
12.2  percent;  Bill  J.  and  Myma  Gotch, 
South  Sioux  City,  Nebraska;  to  acquire 
a  total  of  2.7  percent  of  the  voting  shares 
of  Siouxland  National  Corporation, 
South  Sioux  City,  Nebraska,  and  thereby 
indirectly  acquire  Siouxland  National 
Bank,  South  Sioux  City,  Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Edwin  Warren  Rumage,  Trustee, 
Jacksboro,  Texas;  to  acquire  a  total  of 
52.38  percent  of  the  voting  shares  of 
Jacksboro  National  Bancshares,  Inc., 
Jacksboro,  Texas,  and  thereby  indirectly 
acquire  Jacksboro  Bancshares  Delaware, 
Jacksboro,  Texas,  and  Jacksboro 
National  Bank,  Jacksboro,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  26, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-7813  Filed  3-29-96;  8:45  am] 


Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  (^mpany 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  conq)any  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices” 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  &e  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  25, 1996. 

A.  Federal  Reserve  Bank  of  Borton 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corp.,  Boston, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  BayBanks,  Inc., 
Boston,  Massachusetts,  and  thereby 
indirectly  acquire  BayBank,  N.A., 
Boston,  Massachusetts,  and  BayBank 
NH,  Derry,  New  Hampshire. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
BayBank  FSB,  Nashua,  New  Hampshire, 
and  thereby  engage  in  operating  a 
federally  chartered  savings  assodation, 
pursuant  to  §  225.25(b)(9)  of  the  Board’s 
Regulation  Y;  and  10.0  percent  of  the 
voting  shares  of  NYCE  Corp.,  Woodcliff 
Lake,  New  Jersey,  and  thereby  engage  in 
data  processing  and  other  nonbanking 
activities  related  to  EFT  networks 
through  the  operation  of  automated 
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teller  machine  and  point-of-sale 
networks,  pursuant  to  §  225.25(b)(7)  of 
the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
^uth  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Ck)rp.,  Green  Bay, 
Wisconsin,  and  Associated  Banc-Sharm, 
Inc.,  Madison,  Wisconsin;  to  acquire 
and  merge  with  F&M  Bankshares  of 
Reedsburg,  Inc.,  Reedsburg,  Wisconsin, 
and  thereby  indirectly  acquire  Fanners 
and  Merchants  Bank.  Reedsburg, 
Wisconsin. 

2.  CBR  Holdings,  Inc.,  Winnetka, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  diares  of  Community  Bank  of 
Ravenswood,  Chicago,  Illinois  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  26, 1996. 

Jennifier  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-7814  Filed  3-29-96;  8:45  am] 
BOJJNQ  COO€  a21(M>1-F 


FEDERAL  TRADE  COMMISSION 
[Hie  Na  952-4429] 

Timothy  R.  Bern  dfb/a  DMC  Publishing 
Group;  Consent  Agreement  With 
Anaiy^s  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Laguna  Hills,  California-based 
company  from  misrepresenting,  in  its 
advertisements  for  a  work-at-home 
business,  the  income,  earnings,  or  sales 
firom  any  business  opportunity  and 
would  prohibit  any  claims  about  past, 
present,  or  future  earnings  unless,  at  the 
time  of  making  the  representation,  it 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  claim.  The  consent  agreement  settles 
allegations  stemming  firom 
advertisements  on  the  Internet  for  Bean/ 
DMC’s  program  to  operate  a  publishing 
and  printing  business  at  home. 

DATES:  Comments  must  be  received  on  ‘ 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Ofifice  of  the  Secretary, 
Room  159, 6th -St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 


FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission, 
Suite  1860,  55  East  Monroe  Street, 
Chicago,  IL  60603.  312-353-8156 
David  Medine,  Federal  Trade 
Commission,  S-4429, 6th  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  202-326-3224 
SUPPLBIENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  Sled  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  rixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreonent  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Timothy  R.  Bean, 
individually  and  doing  business  as  DMC 
Publishing  Group. 

(File  No.  952-3429] 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Timothy  R. 
Bean,  individually  and  doing  business 
as  DMC  Publishing  Group,  (hereinafter 
referred  to  as  “proposed  respondent’’), 
and  it  is  now  apfiearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  firom  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Timothy  R.  Bean,  individually  and 
doing  business  as  DMC  Publishing 
Group,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Timothy  R. 
Bean  is  an  individual  doing  business  as 
DMC  Publishing  Group  with  his 
principal  office  or  place  of  business  at 
26052  Merit  Circle,  Suite  107,  Laguna 
Hills.  California  92653. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  1^  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (6)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  amsider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondmit 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreemeut  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commissicm’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  Issue  its  compliant 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  e^sct  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Smrice  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  compliant 
may  he  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  he  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
compliant  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
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order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  he  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

/ 

It  is  ordered  that  respondent  Timothy 
R.  Bean,  his  agents,  representatives,  and 
employees,  directly  or  through  any 
corptoration,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  the  business 
opportunity  “Profit  from  Publishing  and 
Fhint  Brokerage  at  Home,”  or  any  other 
business  opportunity,  in  or  affecting 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner,  the 
past,  present,  or  futiue  profits,  earnings, 
income,  or  sales  from  such  business 
opportunity. 

11 

It  is  further  ordered  that  respondent 
Timothy  R.  Bean,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  odier  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
the  business  opportunity  “Profit  from 
Publishing  and  Print  Brokerage  at 
Home,”  or  any  other  business 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Conmnmission  Act,  do  forthwith 
cease  and  desist  firom  representing,  in 
any  manner,  the  past,  present,  or  future 
profits,  earnings,  income,  or  sales  from 
such  business  opportunity,  unless  at  the 
time  of  making  such  representation 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence  that 
substantiates  the  representation. 

in 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Ail  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such  ~ 


representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  fron) 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  earJi  of  his  future 
officers,  agents,  repmsentatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

V 

It  is  further  ordered  that  from  the  date 
this  Order  becomes  final,  respondent 
shall  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  each  affiliation  with  a  new  business 
or  employment.  Each  notice  of 
affiliation  with  any  new  business  or 
employment  shall  include  his  new 
business  address  and  telephone  number, 
current  home  address,  and  a  statement 
describing  the  natme  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

VI 

It  is  further  ordered  that  within  (60) 
days  after  service  of  this  Order,  and  at 
such  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with 
this  Order. 

VII 

This  order  will  terminate  twenty  years 
fi-om  the  date  of  its  issuance,  or  twenty' 
years  from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  Order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A,  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 


C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such  complaint 
is  dismissed  or  a  federal  coiul  rules  that 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  thougli  the  complaint  was 
never  filed,  except  that  the  Onier  will 
not  tenninate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Timothy  R.  Bean, 
individually  and  doing  business  as  DMC 
Publishing  Group. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  his  program  to  operate  a 
publishing  and  printing  business  at 
home.  The  Commission’s  complaint 
charges  that  the  respondent’s 
advertising  represents,  directly  or  by 
implication,  that  the  amoimt  of  money 
represented  in  the  advertisements  is 
representative,  or  typical,  of  what 
individuals  who  purchase  respondent’s 
program  will  generally  achieve.  The 
claim  is  alleged  to  be  false  and 
misleading,  and  in  violation  of  section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45,  because  the  amount  of 
money  represented  in  the 
advertisements  is  not  representative,  or 
typical,  of  what  individuals  who 
purchase  respondent’s  program  will 
generally  achieve. 

The  Commission’s  complaint  also 
charges  that  the  respondent  falsely 
represented  that  he  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  the  above  claim.  The 
Commission’s  complaint  alleges  that 
this  representation  is  false  and 
misleading,  and  in  violation  of  section 
5  of  the  Federal  Trade  Commission  Act, 
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15  U.S.C.  45,  because  at  the  time  he 
made  the  representation  respondent  did 
not  possess  and  rely  upon  a  reasonable 
basis  that  substantiated  the  claim. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  ^ture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  horn  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  his  home  publishing  and 
printing  business  opportunity,  or  any 
other  business  opportunity,  the  past, 
present,  or  future  profits,  earnings, 
income,  or  sales  from  such  business 
opportunity. 

Part  n  of  the  proposed  order  prohibits 
the  respondent  fit}m  representing, 
directly  or  by  implication  in  his 
advertising  for  his  home  publishing  and 
printing  business  opportunity,  or  any 
other  business  opportunity,  Ae  past, 
present,  or  future  profits,  earnings, 
income,  or  sales  from  such  business 
opportunity,  unless  at  the  time  of 
making  such  representation  respondent 
possesses  and  reUes  upon  competent 
and  reliable  evidence  that  substantiates 
the  claim. 

Part  in  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  o^er. 
Part  IV  of  the  proposed  order  requires 
the  respondent  to  distribute  cxipies  of 
the  order  to  certain  company  officials 
and  employees.  Part  V  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  cximpliance  reports. 
Part  Vn  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  fi-om  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary.  , 

[FR  Doc.  96-7859  Filed  3-29-96;  8:45  am] 
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[FHe  Na  962-3019] 

Brian  Coryat  d/b/a  Enterprising 
Solutions;  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AQB4CY:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  prachces  and  imfair  , 
methods  of  cx)mpetition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Santa  Barbara,  Califomia-lMsed 
respondent  firom  misrepresenting,  in  his 
advertisements  for  a  credit  repair  kit. 
any  remedy  for  credit  history  problmns 
available  under  the  Fair  Credit 
Reporting  Act,  including  the  abiUty  to 
remove  accurate  but  adverse 
information  horn  credit  reports.  |t 
would  also  prohibit  the  company  from 
misrepresenting,  in  its  advertisement  for 
a  woik-at-home  business,  the  income, 
earnings,  or  sales  from  any  business 
opportimity  and  would  prohibit  any 
claims  about  past,  present,  or  future 
earnings  unless,  at  the  time  of  making 
the  representation,  it  possesses  and 
relies  upon  competent  and  reliable 
evidence  that  substantiates  the  claim. 
The  consent  agreement  settles 
allegations  stenuning  from 
advertisements  on  the  Internet  for 
Coryat/Enterprising’s  The  Credit  Repair 
Kit  product  and  Ci^it  Repair  Agency 
business  opportunity. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Bakq^,  Chicago  Regional 
Office,  Federal  Trade  Commission. 
Suite  1860,  55  East  Monroe  Street, 
Chicago.  IL  60603.  312-353-8156 
David  Medine,  Federal  Trade 
Commission,  S— 4429,  6th  and 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20580.  202-326-3224 
SUPPLEIIOITARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 


be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
$  4.9(b)(6)(ii)  of  the  Conunissicm’s  rules 
of  practice  (16  CFR  4.9(b)(6Hii)). 

(Pile  No.  962-3019] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Brian  Oiryat,  individually 
and  doing  business  as  Enterprising  Soluticms. 

The  Federal  Trade  Commisaon 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Brian 
Coryat,  individually  and  doing  business 
as  ^terprising  Solutions  (hereinafter 
referred  to  as  “proposed  respondent”), 
and  it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Brian  Coryat,  individually  and  doing 
business  as  Enterprising  Solutions,  and 
counsel  for  the  F^eral  Trade 
Commission  that: 

1.  Proposed  respondent  Brian  Coryat 
is  an  individual  doing  business  as 
Enterprisiim  Solutions  with  his 
principal  office  or  place  of  business  at 

6  Harbor  Way,  Suite  194,  Santa  Barbara, 
California  93109. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  ccmsider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the  ' 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 


14312 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified  or  set 'aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
imderstanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  imderstands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compUance 
reports  showing  he  has  fully  compUed 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  dviL  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  become  final. 

Order 

Definitions 

1.  “Credit  Report”  means  any  written, 
oral,  or  other  communication  of 
information  by  a  consumer  reporting 
agency  bearing  on  a  person’s  credit 
worthiness,  credit  standing,  credit 
capacity,  character,  general  reputation, 
personal  characteristics  or  mode  of 
living  that  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for 
the  pmpose  of  serving  as  a  factor  in 
establishing  the  consumer’s  eligibility 
for  credit. 

2.  “Credit  Repair  Product”  means  any 
product  or  service  to  improve  a  person’s 


credit  report  by  removing  adverse 
information  appearing  therein,  changing 
the  rating  of  such  information  from 
negative  to  positive,  or  otherwise 
enhancing  ^e  person’s  credit  report. 

/ 

It  is  ordered  that  respondent  Brian 
Coryat,  his  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  ofiering  for  sale, 
sale,  or  distribution  of  any  credit  repair 
product,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  firom  misrepresenting, 
either  directly  or  indirectly,  in  writing, 
via  a  computer  communications 
network,  or  by  any  other  means,  any 
right  or  remedy  available  under  the  Fair 
Credit  Reporting  Act,  15  U.S.C.  1681  et 
seq.,  including,  but  not  limited  to,  the 
ability  to  remove  adverse  information  in 
any  credit  report. 

n 

It  is  furthered  ordered  that  respondent 
Brian  Coryat,  his  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  ofiering  for  sale, 
sale,  or  distribution  of  the  Credit  Repair 
Agency  business  opportunity,  or  any 
other  business  opportimity,  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  firom  misrepresenting,  in  any 
manner,  the  past,  present,  or  future 
profits,  earnings,  income,  or  sales  fi'om 
such  business  opportunity. 

Ill 

It  is  furthered  ordered  that  respondent 
Brian  Coryat,  his  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  ofiering  for  sale, 
sale,  or  distribution  of  the  Credit  Repair 
Agency  business  opportunity,  or  any 
other  business  opportunity,  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  firom  representing,  in  any  manner, 
the  past,  present,  or  futirre  profits, 
earnings,  income,  or  sales  ^m  such 
business  opportimity,  imless  at  the  time 
of  making  such  representation 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence  that 
substantiates  the  representation. 


IV 

It  is  furthered  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  fixim  consiuners. 

V 

It  is  furthered  ordered  that  respondent 
shall: 

A.  Within  thirty  (30  days  firom 
effective  date  of  tliis  Order  deliver  a 
copy  of  this  Order  to  each  of  his  ofibcers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  firom 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  futiue 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  {Kombtional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

VI 

It  is  furthered  ordered  that  firom  the 
date  of  this  Order  becomes  final, 
respondent  shall  notify  the  Commission 
wiAin  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  each  of  affiliation 
with  a  new  business  or  employment. 
Each  notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
his  new  business  address  and  telephone 
niunber,  ciurent  home  address,  and  a 
statement  describing  the  nature  of  the 
business  or  employment  and  the  duties 
and  responsibilities. 

vn 

It  is  furthered  ordered  that  within 
sixty  (60)  days  after  service  of  this 
Order,  and  at  such  other  times’ as  the 
Commission  may  require,  respondent 
shall  file  with  the  Commission  a  report, 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  he  has 
complied  with  this  Order. 
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VIII 

This  Order  will  terminate  twenty 
years  firom  the  date  of  its  issuance,  or 
twenty  years  firom  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however^  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such  complaint 
is  dismissed  (k  a  federal  court  rules  that- 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
di»nissal  or  ruling  is  either  not 
appealed  or  upheld  on  appieal,  then  the 
Chder  will  terminate  acceding  to  this 
paragraph  as  though  the  complaint  was 
never  fijed,  except  that  the  Chder  will 
not  terminate  between  the  date  such 
complaint  is  fifed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Anaiyafe  efPn^poaed  Caasent  Order  Te 
Aid  PuWe  CoimneBt 

The  Federal  Trade  Comnivision  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
£rcm  respondent  Brian  Coryat, 
individually  and  doing  business  as 
Enterprising  Solutions. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again-review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  The  Credit  Repair  Kit 
product  and  the  Credit  Repair  Agency 
business  opportunity.  The 
Commission’s  complaint  charges  that 
the  respondent’s  advertising 
represents,directly  or  by  implication, 
that  consumers  can  remove 
bankruptcies,  judgments,  foreclosures, 
liens,  repossessions,  late  payments,  and 
other  adverse  items  of  information  firom 


their  credit  reports  even  where  such 
information  is  accurate  and  not 
obsolete.  The  claim  is  alleged  to  be  false 
and  misleading,  and  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  because 
most  consumers  cannot  remove  adverse 
items  of  information  from  their  credit 
reports  where  such  information  is 
accurate  and  not  obsolete. 

The  complaint  also  charges  that  the 
respondent’s  advertising  represents, 
directly  or  by  implication,  that  the 
amount  of  money  represented  in  the 
advertisements  is  representative,  or 
typical,  of  what  individuals  who 
purchase  respondent’s  Credit  Repair 
Agency  business  opportunity  will 
generally  achieve.  The  claim  is  alleged 
to  be  false  and  misleading,  and  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C  45, 
because  the  amount  of  money 
represented  in  the  advertisements  is  not 
representative,  or  typical,  of  what 
individuals  who  pu^ase  respondent’s 
program  will  generally  achieve. 

The  Commission’s  complaint  also 
charges  that  the  respondent  falsely 
represented  that  he  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  the  above  claim.  The 
Commission’s  complaint  alleges  that 
this  representation  is  false  and 
misle^ing,  and  in  violation  of  section 
5  of  the  Federal  Trade  Cmnmission  Act, 
15  U.S.C  45,  because  at  the  time  he 
made  the  representation  respondent  did 
not  possess  and  rely  upon  a  reasonable 
basis  that  substantiated  the  claim. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  firom  engaging  in  similar 
acts  and  practices  in  the  fiiture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  any  credit  repair  product 
any  right  or  remedy  available  under  the 
Fair  Credit  Repmrting  Act,  15  U.S.C. 
1681  et  seq.,  including,  but  not  limited 
to,  the  ability  to  remove  adverse 
information  in  any  credit  report.  Part  II 
of  the  proposed  order  prohibits  the 
respondent  fi’om  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  his  Credit  Repair  Agency 
business  opportunity,  or  any  other 
business  opportunity,  the  past,  present, 
or  future  profits,  earning,  income,  or 
sales  from  such  business  opportunity. 
Part  EQ  of  the  proposed  order  prohibits 
the  respondent  firom  representing, 
directly  or  by  implication  in  his 
advertising  for  bis  Credit  Repair  Agency 
business  opportunity,  or  any  other 
business  opportunity,  the  past,  present, 
or  future  profits,  esmings,  income,  or 


sales  from  such  business  opportunity, 
unless  at  the  time  of  making  such 
representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence  that  substantiates  the  claim. 

Part  IV  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  oMer. 
Part  V  of  the  proposed  onder  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  VI  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  Vn  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  compliance  reports. 
Part  Vni  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  firom  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

DeuU  S.  aark. 

Secretary. 

(FR  Doc.  96-7860  FHed  3-29-96;  8:45  am] 
MUJNG  CODE 


[File  No.  952-343^ 

Robert  Serviss  dfb/a  ExceN 
Communictions;  Consent  Agreement 
With  Analyeie  To  Aid  PubNc  Comment 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Consent  agre^nent. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Conunission  approval,  would  prohibit 
the  Stamford,  Cormecticut-bas^ 
respondent  firom  misrepresenting,  in  his 
advertisements  for  a  work-at-home 
business,  the  income,  earnings,  or  sales 
from  any  business  opportunity  and 
would  prohibit  any  claims  about  past, 
present,  or  future  earnings  unless,  at  the 
time  of  making  the  representation,  it 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  claim.  The  consent  agreement  settles 
allegations  stemming  firom 
advertisements  on  the  Internet  for 
Serviss/Excel’s  “ON-LINE  Profits  Made 
Easy’’  business  opportunity. 

OATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 
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addresses:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  E)C  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission, 
Suite  1860,  55  East  Monroe  Street, 
Chicago,  IL  60603.  312-353-8156 
David  Medine,  Federal  Trade 
Commission,  S-4429,  6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  202-326-3224 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
and  §  2.34  of  the  Commission’s  rules  of 
practice  (16  CFR  2.34),  notice  hereby 
given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Conunission’s 
rules  of  practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Robert  Serviss; 
individually  and  doing  business  as  Excel 
Communications 
File  No.  952-3436 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Robert 
Serviss,  individually  and  doing  business 
as  Excel  Communications  (hereinafter 
referred  to  as  “proposed  respondent”), 
and  it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  firom  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Robert  Serviss,  individually  and  doing 
business  as  Excel  Communications,  his 
attorney,  and  coimsel  for  the  Federal 
Trade  ^mmission  that: 

1.  Proposed  respondent  Robert  Serviss 
is  an  individual  doing  business  as  Excel 
Communications  with  his  principal 
office  or  place  of  business  at  2169 
Summer  Street,  Suite  115,  Stamford. 
Connecticut  06095. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
preceding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  withbut  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 


or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  he  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 
provided  bylaw  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

I 

It  is  ordered  that  respondent  Robert 
Serviss,  his  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  the  “ON-LINE 
Profits  Made  Easy”  business 
opportunity,  or  any  other  business 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  the  past,  present,  or 
future  profits,  earnings,  income,  or  sales 
firom  such  business  opportunity. 

n 

It  is  further  ordered  that  respondent 
Robert  Serviss,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
the  “ON-LINE  ftofits  Made  Easy” 
business  opportunity,  or  any  other 
business  opportunity,  in  or  affecting 
commerce,  as  “commerce”  is  defin^  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  the  past, 
present,  or  ffitine  profits,  earnings, 
income,  or  sales  firom  such  business 
opportunity,  unless  at  the  time  of 
m^ng  su^  representation  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  representation. 

in 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 
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B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  horn  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  firom 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

V 


A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated  ^ 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such  complaint 
is  dismissed  or  a  federal  court  rules  that 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
dismissal  or  ruling  is  either  not 
appealed  or  upheld  cm  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  thou^  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  sucdi 
cnmplaint  is  filed  and  the  later  of  the 
deadline  for  appealing  sucdi  dismissal  or 
ruling  and  the  date  sucdi  dismissal  or 
ruling  is  upheld  on  appeal. 

Analjrsts  of  Proposed  Consoit  Order  To 
Aid  F^lic  Conoment 

The  Federal  Trade  Commission  has 
a<x»pted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Robert  Serviss, 
individually  and  doing  business  as 
Exc»l  Commimi(»tions. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  (x>mments  by 
interested  persons.  Comments  receiv^ 
during  this  period  will  become  part  of 
the  public  recorcL  After  sixty  (60)  days, 
the  Commissicm  will  again  review  the 
agreement  and  the  comments  received 
and  will  decdde  whether  it  should 
withdraw  fiom  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

Tliis  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  his  “ON-LINE  Profits  Made 
Easy’’  business  opportunity.  The 
Commissicm’s  cnmplaint  cdiarges  that 
the  respondmit’s  advertising  represents, 
direcitly  or  by  implication,  that  the 
amount  of  money  represented  in  the 
advertisements  is  representative,  or 
typic:al,  of  what  individuals  who 
purchase  respondent’s  program  will 
generally  achieve.  The  cdaim  is  alleged 
to  be  false  and  misleading,  and  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Ac:t,  IS  U.S.C  45, 
bec:ause  the  amount  of  money 
represented  in  the  advertisements  is  not 
representative,  or  typical,  of  what 
individuals  who  purchase  respondent’s 
program  will  generally  acdiieve. 

Ine  Commission’s  cx)mplaint  also 
charges  that  the  respondent  falsely 
represented  that  he  possessed  and  retied 
upon  a  reasonable  b^s  that 
substantiated  the  above  claim.  The 


Commission’s  cnmplaint  alleges  that 
this  representation  is  false  and 
misleading,  and  in  violation  of  secrtion 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C  45,  because  at  the  time  he 
made  the  representation  respondent  did 
not  possess  and  rely  upon  a  reasonable 
basis  that  substantiated  the  claim. 

The  proposed  cx>nsent  order  contains 
provisions  designed  to  remedy  the 
violations  cdiarged  and  to  prevent  the 
respondmt  from  engaging  in  similar 
ac:ts  and  pradic^s  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  frnm  misrepresenting, 
direcitly  or  by  implic:ation  in  his 
advertising  for  the  “ON-LINE  Profits 
Made  Easy’’  business  opportunity,  or 
any  other  business  opportimity,  the 
past,  present,  or  future  profits,  earnings, 
incx>me,  or  sales  from  such  business 
opportunity. 

Part  n  of  the  proposed  order  prohibits 
the  respcxident  froin  representing, 
direcrtly  or  by  implication  in  his 
advertising  for  the  “(M4-LINE  Profits 
Made  Easy’’  business  opportunity,  or 
any  other  business  opportunity,  the 
past,  present,  or  future  profits,  earnings, 
incx>me.  or  sales  from  sued)  business 
opportunity,  imless  at  the  time  of 
making  su^  representation  reqmndent 
possesses  and  relies  upon  cxim^ent 
and  reliable  evidence  that  substantiates 
the  edaim. 

Part  m  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  IV  of  the  proposed  order  recpiires 
the  respondent  to  distribute  copies  of 
the  order  to  cortain  company  officials 
and  employees.  Part  V  of  the  proposed 
order  reejuires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  eacdi  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respemdent 
to  file  one  or  more  compiianco  reports. 
Part  VII  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  cdrcumstancos,  terminates 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facdlitate  public  cx)mment  on  the 
proposed  consent  order.  It  is  not 
intended  to  exmstitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  96-7861  Filed  3-29-96;  8:45  am] 
aaxan  oooe  tno-ot-n 


It  is  further  ordered  that  from  the  date 
this  Order  becomes  final,  respemdent 
shall  notify  the  Commission  within 
thirty  (30)  days  of  the  discx>ntinuance  of 
his  present  business  or  employment  and 
of  eacdi  affiliation  with  a  new  business 
or  employment.  Each  notic»  of 
affiliation  with  any  new  business  or 
employment  shall  inedude  his  new 
business  address  and  telephone  number, 
current  home  address,  and  a  statement 
deserribing  the  nature  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

VJ 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  sued)  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commissicm  a  report,  in  writing, 
setting  forth  in  detail  the  maim«r  and 
form  in  which  he  has  complied  with 
this  Order. 

vn 

This  order  will  terminate  twenty  years 
from  the  date  of  its  issuance,  or  twenty 
years  from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  ch* 
without  an  accompanying  exmsent 
decree)  in  federal  cxmrt  alleging  any 
violation  of  the  Order,  whicihever  comes 
later,  provided,  however,  that  the  filing 
of  sued)  a  complaint  will  not  affecd  the 
duration  of: 
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[File  No.  962-3016] 

Lyle  R.  Larsen  d/b/a  Momentum; 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Bellevnie,  Washington-based 
respondent  horn  misrepresenting,  in  his 
advertisements  for  a  credit  repair  kit. 
any  remedy  for  credit  history  problems 
available  under  the  Fair  Credit 
Reporting  Act,  including  the  ability  to 
remove  accurate  but  adverse 
information  from  credit  reports.  It 
would  also  prohibit  the  company  from 
misrepresenting  the  legality  of  any 
credit  repair  pr^uct  and  would  require 
it  to  disclose  that  consumers  who  follow 
the  programs  may  violate  federal 
criminal  laws.  The  consent  agreement 
settles  allegations  stemming  from 
adverti^ments  on  the  Internet  for 
Larson/Mc«nentiun’s  CreditPlus 
purported  credit  repair  product. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission, 
Suite  1860,  55  East  Monroe  Street, 
Chicago.  IL  60603.  312-353-8156 
David  Medine,  Federal  Trade 
Conunission,  S-4429, 6th  and 
Pennsylvania  Ave,  NW.,  Washington 
DC  20580.  202-326-3224 

SUPPLBeiTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Crnmnission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4  .9(b)(6)(ii)). 


In  the  Matter  of  Lyle  R.  Larson, 
individually  and  doing  business  as 
Momentum. 

[File  No.  962-3016] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Lyle  R. 
Larson  individually  and  doing  business 
as  Momentum  (hereinafter  referred  to  as 
“proposed  respondent”),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Lyle  R.  Larson,  individually  and  doing 
business  as  Momentum,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Lyle  R. 

Larson  is  an  individual  doing  business 
as  Momentum  with  his  principal  office 
or  place  of  business  at  3033  127th  Place 
SE,  Suite  1-21,  Bellevue,  Washington 
98005. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  a  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 


complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
imderstanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  he  has  fully  complied 
with  the  order.  Proposed  respondent 
further  imderstands  that  he  may  be 
liable  for  civil  penalties  in  the  amoimt 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

1.  “Credit  Report’’  means  any  written, 
oral,  or  other  communication  of 
inforpiation  by  a  consumer  reporting 
agency,  bearing  on  a  person’s  credit 
worthiness,  credit  standing,  credit 
capacity,  character,  general  reputation, 
personal  characteristics,  or  mode  of 
living  that  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for 
the  purpose  of  serving  as  a  factor  in 
establishing  the  consumer’s  eligibility 
for  credit 

2.  “Credit  Repair  Product’’  means  any 
product  or  service  to  improve  a  person’s 
credit  report  by  removing  adverse 
information  appearing  therein,  changing 
the  rating  of  such  information  from 
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negative  to  positive,  or  otherwise 
enhancing  the  person’s  credit  report. 

I 


A.  All  materials  that  were  relied  up<m 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consiuners. 

IV 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  firom 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

V 

It  is  further  ordered  that  for  a  period 
of  five  (5)  years  firom  the  date  this  Order 
becomes  final,  respondent  shall  notify 
the  Commission  within  thirty  (30)  days 
of  the  discontinuance  of  his  present 
business  or  employment  and  of  each 
affiliation  with  a  new  business  or 
employment  involving  the  advertising, 
offering  for  sale,  sale,  or  distribution  of 
any  cr^it  repair  product.  Each  notice  of 
affiliation  with  any  new  business  or 
employment  shall  include  his  new 
business  address  and  telephone  number, 
ciurent  home  address,  and  a  statement 
describing  the  natvue  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

VI 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with 
this  Order. 

vn 

This  Order  will  terminate  twenty 
years  firom  the  date  of  its  issuance,  or 
twenty  years  finm  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 


consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later,  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such  complaint 
is  dismissed  or  a  fiedwal  court  rules  that 
the  respondent  did  not  violate  any 
provision  of -the  Order,  and  the 
dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  actxxtiing  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  (Mer  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  ^te  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  (^Proposed  Omsent  Order  To 
Aid  Public  Cmiiinent 

The  Federal  Trade  Commissicm  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
firom  respondent  Lyle  R.  Larson, 
individually  and  doing  business  as 
Momentum. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  frnm  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  the  CreditPlus  credit  repair 
product.  The  Commission’s  complaint 
charges  that  the  respondent’s 
advertising  represents,  directly  or  by 
implication,  that:  (a)  Consiuners  can 
remove  bankruptcies,  judgments, 
foreclosures,  liens,  repossessions,  late 
payments,  and  other  adverse  items  of 
information  firom  their  credit  reports 
even  where  such  information  is  accurate 
and  not  obsolete;  and  (b)  respondent’s 
product  whereby  fxmsumers  create  new 
credit  files  is  le^.  The  claims  are 
alleged  to  be  false  and  misleading,  and 
in  violation  of  section  5  of  the  F^eral 
Trade  Commission  Act.  15  U.S.C  45, 
because:  (a)  Most  consumers  carmot 
remove  adverse  items  of  information 


It  is  ordered  that  respondent  Lyle  R. 
Larson,  his  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  credit  repair 
product,  in  or  affecting  commerce,  as 
“commerce”  i^  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  firom  misrepresenting, 
either  directly  or  indirectly,  in  writing, 
via  a  computer  communications 
network,  or  by  any  oth6r  means: 

A.  Any  right  of  remedy  available 
under  the  Fair  Credit  Reporting  Act,  15 
U.S.C.  1681  et  seq.,  including,  but  not 
limited  to,  the  ability  to  remove  adverse 
information  in  any  credit  report;  and 

B.  The  legality  of  any  credit  repair 
product. 

U 

It  is  further  ordered  that  respondent 
Lyle  R.  Larson,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  credit  repair  product  involving  the 
creation  of  a  new  credit  file  or  tax 
identification  number,  in  or  affecting 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  firom  failing 
to  disclose  in  any  advertisement  or 
promotional  material,  including  any 
advertisement  or  promotion  via  a 
computer  communications  netwoik, 
that: 

A.  Making  misrepresentations  to  the 
Internal  Revenue  Service  may  be  a 
federal  crime; 

B.  Misrepresenting  one’s  social 

security  number  for  any  purpose  may  be 
a  federal  crime;  \ 

C.  Making  misrepresentations  for  a 
loan  application  may  be  a  federal  crime; 
and 

D.  Making  misrepresentations  to  a 
financial  institution  may  be  a  federal 
crime. 

m 

It  is  further  ordered  that  for  five  (5) 
years  ^er  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 
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from  their  credit  reports  where  such 
information  is  accurate  and  not 
obsolete;  and  (b)  respondent’s  product 
whereby  consumers  create  new  credit 
files  is  not  legal.  The  Commission’s 
complaint  also  charges  that  the 
respondent’s  failure  to  disclose  that 
consumers  who  follow  respondent’s 
product  to  create  new  credit  files  will 
violate  certain  federal  criminal  laws,  is 
a  deceptive  practice  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  ftiture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  any  credit  repair 
prodtict:  (a)  Any  right  or  remedy 
available  under  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681  et  seq., 
including,  but  not  limited  to,  the  ability 
to  remove  adverse  information  in  any 
credit  report;  and  (b)  the  legality  of  any 
credit  repair  product.  Part  n  of  the 
proposed  order  prohibits  the  respondent 
from  failing  to  disclose  in  any 
advertisement  for  any  credit  repair 
product  that:  (a)  Making 
misrepresentations  to  the  Internal 
Revenue  Service  may  be  a  federal  crime; 

(b)  misrepresenting  one’s  social  security 
munber  for  any  purpose  may  be  a 
federal  crime;  (c)  making 
misrepresentations  for  a  loan 
application  may  be  a  federal  crime;  and 
(d)  making  misrepresentations  to  a 
financial  institution  may  be  a  federal 
crime. 

Part  ni  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 

Part  IV  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  ofilcials 
and  employees.  Part  V  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  compliance  reports. 
Part  Vn  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 


proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-7862  Filed  3-2»-96;  8:45  am] 
BILLING  CODE  6750-01-M 

[File  No.  952-3441] 

Rick  A.  Rahim  d/b/a  NBDC  Credit 
Resource  Publishing;  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Springfield,  Virginia-based 
respondent  from  misrepresenting,  in  bis 
advertisements  for  a  credit  repair 
product,  the  legality  of  any  credit  repair 
product  available  under  the  Fair  Cr^it 
Reporting  Act,  and  would  require  it  to 
disclose  &at  consumers  who  follow  the 
programs  may,  violate  federal  criminal 
laws.  The  consent  agreement  settles 
allegations  stemming  firom 
advertisements  on  the  Internet  for 
Rahim/NBDC’s  purported  credit  repair 
product. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Ofiice,  Federal  Trade  Commission,  Suite 
1860,  55  East  Monroe  Street,  Chicago,  IL 
60603,  312-353-8156.  David  Medina, 
Federal  Trade  Commission,  S-4429,  6th 
and  Pennsylvania  Ave,  NW., 
Washington,  DC  20580,  202-326-3224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U..S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  tmd  will 
be  available  for  inspection  and  cop)ring 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 


Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Rick  A.  Rahim, 
individually  and  doing  business  as  NBDC 
Credit  Resource  Publishing. 

File  No.  952-3441. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Rick  A. 
Rahim,  individually  and  doing  business 
as  NBDC  Credit  Resource  Publishing 
(hereinafter  referred  to  as  “proposed 
respondent’’),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated, 

'  It  is  hereby  agreed  by  and  between 
Rick  A.  Rahim,  individually  and  doing 
business  as  NBDC  Credit  Resource 
Publishing,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Rick  A. 

Rahim  is  an  individual  doing  business 
as  NBDC  Credit  Resource  Publishing 
with  his  principal  office  or  place  of 
business  at  7010  Brookfield  Plaza,  Suite 
322,  Springfield,  Virginia  22150. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
pmposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 


Federal  Register  /  VoL  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


14319 


the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  Tliis  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efEact  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders,  the 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
order  has  been  issued,  he  vrill  be 
required  to  file  one  or  more  compliance" 
reports  showing  he  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

1.  "Credit  Report’’  means  any  written, 
oral,  or  other  communication  of 
information  by  a  consumer  reporting 
agency  bearing  on  a  person’s  credit 
worthiness,  credit  standing,  credit 
capacity,  character,  general  reputation, 
personal  characteristics,  or  mode  of 
living  that  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for 
the  purpose  of  serving  as  a  factor  in 
establishing  the  consumer’s  eligibility 
for  credit. 

2.  "Credit  Repair  Product’’  means  any 
product  or  service  to  improve  a  person’s 
credit  report  by  removing  adverse 
infomatioft  appearing  therein,  changing 
the  rating  of  such  information  firom 


negative  to  positive,  or  otherwise 
enhancing  the  person’s  credit  report. 

I 

It  is  ordered  that  respondent  Rick  A. 
Rahim,  his  agents,  representatives,  and 
employees,  Erectly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  ofiering  for  sale, 
sale,  or  distribution  of  any  credit  repair 
product,  in  or  affecting  ccnnmerce,  as 
"commerce’’  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
either  directly  or  indirectly,  in  writing, 
via  a  computer  communications 
network,  or  by  any  other  means,  the 
legality  of  any  such  credit  repair 
piquet. 

n 

It  is  further  ordered  that  respondent 
Rick  A.  Rahim,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  odier  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distributico  of 
any  credit  rei>air  product  involving  the 
creation  of  a  new  credit  file  or  tax 
identification  number,  in  or  afiecting 
commerce,  as  "commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  firom  failing 
to  disclose  in  any  advertisement  or 
promotional  material,  including  any 
advertisement  or  promotion  via  a 
computer  communications  network:, 
that: 

A.  Making  misrepresentations  to  the 
Internal  Revenue  Service  may  be  a 
federal  crime; 

B.  Misrepresenting  one’s  social 
secruity  number  for  any  purpose  may  be 
a  federal  crime; 

C.  Making  misrepresentations  for  a 
loan  application  may  be  a  federal  crime; 
and 

D.  Making  misrepresentations  to  a 
financial  institution  may  be  a  federal 
crime. 

m 

It  is  further  ordered  that  for  five  (5) 
years  ^er  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  s^ll  maintain  and  up>on 
request  make  available  to  the  Federal 
Trade  Commission  for  insp)ection  and 
copying: 

A.  All  materials  that  were  relied  up>on 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 


representation,  or  the  basis  relied  up>on 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall: 

A.  Within  thirty  (30)  days  finm  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  prepiaration  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  poriod  of  ten  (10)  years  from 
the  efiective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
prep>aration  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assiunes  suc±  piosition. 

It  is  further  ordered  that  firom  the  date 
this  O^er  becomes  final,  respondent 
shall  notify  the  Cmnmisaion  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  each  affiliation  with  a  new  business 
or  employment.  Each  notice  of 
afiiliation  with  any  new  business  or 
employment  shall  include  his  new 
business  address  and  telephone  number, 
current  home'address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

VI 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with 
this  Order. 

vn 

This  Order  will  terminate  twenty 
years  firom  the  date  of  its  issuance,  or 
twenty  years  firom  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 
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C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  para^ph. 

Provided  further,  tnat  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Rick  A.  Rahim, 
individually  and  doing  business  as 
NBDC  Credit  Resoince  Publishing. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  receiv^ 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  his  credit  repair  product. 
The  Commission’s  complaint  charges 
that  the  respondent’s  advertising 
represents,  directly  or  by  implication, 
that  respondent’s  product  whereby 
consumers  create  new  credit  files  is 
legal.  The  claim  is  alleged  to  be  false 
and  misleading,  and  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  45, 
because  respondent’s  product  whereby 
consumers  create  new  credit  files  is  not 
legal.  The  Commission’s  complaint  also 
charges  that  the  respondent’s  failure  to 
disclose  that  consumers  who  follow 
respondent’s  product  to  create  new 
credit  files  will  violate  certain  federal 
criminal  laws,  is  a  deceptive  practice  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  fiiture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  his 


advertising  for  any  credit  repair  product 
the  legality  of  the  credit  repair  product. 
Part  II  of  the  proposed  order  prohibits 
the  respondent  from  failing  to  disclose 
in  any  advertisement  for  any  credit 
repair  product  that:  (a)  making 
misrepresentations  to  the  Internal 
Revenue  Service  may  be  a  federal  crime; 
(b)  misrepresenting  one’s  social  security 
number  for  any  purpose  may  be  a 
federal  crime;  (c)  making 
misrepresentations  for  a  loan 
application  may  be  a  federal  crime;  and 
(d)  making  misrepresentations  to  a 
financial  institution  may  be  a  federal 
crime. 

Part  in  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 

Part  IV  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  V  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  compliance  reports. 
Part  Vn  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-7863  Filed  3-29-96;  8:45  ami 
BILUNQ  CODE  6760-01-M 

[File  No.  962-3027] 

Martha  Clark  d/b/a  Simplex  Systems; 
Consent  Agreement  With  Analysis  To 
Aid  Pubiic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Niverville,  New  York-based 
respondent  from  misrepresenting,  in  her 
advertisements  for  a  credit  repair  kit, 
any  remedy  for  credit  history  problems 
available  under  the  Fair  Credit 
Reporting  Act,  including  the  ability  to 


remove  accurate  but  adverse 
information  firom  credit  reports.  The 
consent  agreement  settles  allegations 
stemming  from  advertisements  on  the 
Internet  for  Clark/Simplex’s  Guaranteed 
Credit  Doctor  purported  credit  repair 
kit. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission, 
Suite  1860,  55  East  Monroe  Street, 
Chicago,  EL  60603,  312-353-8156 
David  Medina,  Federal  Trade 
Commission,  S-4429,  6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580,  202-326-3224 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Qmtaining  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Martha  Clark,  individually 
and  doing  business  as  Simplex  Services. 

(File  No.  962-3027] 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Martha 
Clark,  individually  and  doing  business 
as  Simplex  Services  (hereinafter  referred 
to  as  “proposed  respondent’’),  and  it 
now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Martha  Clark,  individually  and  doing 
business  as  Simplex  Services,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Martha  Clark 
is  an  individual  doing  business  as 
Simplex  Services  with  her  principal 
office  or  place  of  business  at  135  Kipp 
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U.,  P.O.  Box  36,  Niverville,  New  York 
12130. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  ftndings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  imder  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 


as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  she  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  She  understands  that  once  the 
order  has  been  issued,  she  will  be 
required  to  file  one  or  more  compliance 
reports  showing  she  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  she  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

1.  “Credit  Report”  means  any  written, 
oral,  or  other  communication  of 
information  by  a  consumer  reporting 
agency  bearing  on  a  person’s  credit 
worthiness,  credit  standing,  credit 
capacity,  character,  general  reputation, 
personal  characteristics,  or  mode  of 
living  that  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for 
the  purpose  of  serving  as  a  factor  in 
establishing  the  consumer’s  eligibility 
for  credit. 

2.  “Credit  Repair  Product”  means  any 
product  or  service  to  improve  a  person’s 
credit  report  by  removing  adverse 
information  appearing  therein,  changing 
the  rating  of  such  information  from 
negative  to  positive,  or  otherwise 
enhancing  the  person’s  credit  report. 

I 

It  is  ordered  that  respondent  Martha 
Clark,  her  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  credit  repair 
product,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  firom  misrepresenting, 
either  directly  or  indirectly,  in  writing, 
via  a  computer  communications 
network,  or  by  any  other  means,  any 
right  or  remedy  available  under  the  Fair 
Credit  Reporting  Act,  15  U.S.C.  §  1681  et 
seq.,  including,  but  not  limited  to,  the 
ability  to  remove  adverse  information  in 
any  credit  report. 

II 

It  is  further  ordered  that  respondent 
shall: 


A.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  her 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order. 

B.  For  a  period  of  five  (5)  years  from 
the  effective  date  of  this  Order  deliver 
a  coy  of  this  Order  to  each  of  her  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

ni 

It  is  further  ordered  that  for  a  period 
of  five  (5)  years  firom  the  date  this  Order 
becomes  final,  respondent  shall  notify 
the  Commission  within  thirty  (30)  days 
of  the  discontinuance  of  her  present 
business  or  employment  and  of  each 
affiliation  with  a  new  business  or 
employment.  Each  notice  of  afiiliation 
with  any  new  business  or  employment 
shall  include  her  new  business  address 
and  telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  the  duties  and  responsibilities. 

IV 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  she  has  complied  with 
this  Order. 

V 

This  Order  will  terminate  twenty 
years  ft'om  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
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violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Martha  Clark, 
individually  and  doing  business  as 
Sii^lex  Solutions. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  ag^ment  and  take 
other  appropriate  action  or  make  final 
the  a^jreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  her  advertising, 
including  advertising  through  the 
Internet,  for  the  Guaranteed  Credit 
Doctor  credit  repair  kit.  The 
Commission’s  complaint  charges  that 
the  respondent’s  advertising  represents, 
directly  or  by  implication,  that 
consumers  can  remove  bankruptcies, 
judgments,  foreclosures,  liens, 
repossessions,  late  payments,  and  other 
adverse  items  of  information  from  their 
credit  reports  even  where  such 
information  is  accurate  and  not 
obsolete.  The  claim  is  alleged  to  be  false 
and  misleading,  and  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  because 
most  consumers  cannot  remove  adverse 
items  of  information  firom  their  credit 
reports  where  such  information  is 
accurate  and  not  obsolete. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violation  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  fiiture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  her 
advertising  for  any  credit  repair  product 
any  right  or  remedy  available  under  the 
Fair  Credit  Reporting  Act,  15  U.S.C. 
1681  et  seq.,  including,  but  not  limited 
to,  the  ability  to  remove  adverse 
information  in  any  credit  report.  Part  II 
of  the  proposed  order  requires  the 


respondent  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employees.  Part  III  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  her  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  IV  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  compliance  reports. 
Part  V  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  ft'om  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  96-7864  Filed  3-29-96;  8:45  ami 
BILUNG  CODE  S750-01-M 


[File  No.  952-3431] 

Sherman  G.  Smjth  d/b/a  Starr 
Communications;  Consent  Agreement 
With  Anaiysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Salt  Lake  City-based  respondent 
horn  misrepresenting,  in  his 
advertisements  for  a  work-at-home 
business,  the  income,  earnings,  or  sales 
firom  any  business  opportunity  and 
would  prohibit  any  claims  about  past, 
present,  or  future  earnings  unless,  at  the 
time  of  making  the  representation,  it 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  claim.  The  consent  agreement  settles 
allegations  stemming  firom 
advertisements  on  the  Internet  for 
Smith/Starr’s  "U.S.  Government  Tracer 
Business  Program”  business 
opportunity. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steve  Baker,  Chicago  Regional  Office, 
Federal  Trade  Commission,  Suite  1860, 
55  East  Monroe  Street,  Chicago,  IL 
60603.  312-353-8156.  David  Medine, 


Federal  Trade  Commission,  S-4429,  6th 
and  Pennsylvania  Ave,  NW, 

Washington,  DC  20580,  202-326-3224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii]^\ 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Sherman  G.  Smith, 
individually  and  doing  business  as  Starr 
Communications. 

[File  No.  952-3431] 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Sherman  G. 
Smith,  individually  and  doing  business 
as  Starr  Communications  (hereinafter 
referred  to  as  “proposed  respondent”), 
and  it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  firom  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Sherman  G.  Smith,  individually  and 
doing  business  as  Starr 
Communications,  his  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Sherman  G. 
Smith  is  an  individual  doing  business  as 
Starr  Communications  with  his 
principal  office  or  place  of  business  at 
78  West  Broadway,  No,  2007  North,  Salt 
Lake  City,  Utah  84101. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
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proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  cohtemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statue  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  he  has  fully  complied ' 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 


provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

/ 

It  is  ordered  that  respondent  Sherman 
G.  Smith,  his  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  the  “U.S. 
Government  Tracer  Business  Program,’’ 
or  any  other  business  opportunity,  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  the  past,  present,  or  future 
profits,  earnings,  income,  or  sales  fi'om 
such  business  opportunity. 

II 

It  is  further  ordered  that  respondent 
Sherman  G.  Smith,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
the  “U.S.  Government  Tracer  Business 
Program,”  or  any  other  business 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  firom  representing,  in 
any  manner,  in  the  past,  present,  or 
future  profits,  earnings,  income,  or  sales 
from  such  business  opportunity,  unless 
at  the  time  of  making  such 
representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation. 

III 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying; 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

TV 

It  is  further  ordered  that  respondent 
shall: 


A.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  firom 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials 
or  other  such  sales  materials  covered  by 
this  Order,  writhin  three  (3)  days  after 
the  person  assumes  such  position. 

V 

It  is  further  ordered  that  from  the  date 
this  Order  becomes  final,  respondent 
shall  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  each  affiliation  with  a  new  business 
or  employment.  Each  notice  of 
affiliation  with  any  new  business  or 
employment  shall  include  his  new 
business  address  and  telephone  number, 
current  home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

V7 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Commission 
may  require,  respondents  shall  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with 
this  Order. 

V7/ 

This  Order  will  terminate  twenty 
years  from  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later;  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
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the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
pciragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Ckiniment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Sherman  G.  Smith, 
individually  and  doing  business  as  Starr 
Communications. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  ft-om  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  his  “U.S.  Government 
Tracer  Business  Program.”  The 
Commission’s: complaint  charges  that 
the  respondent’s  advertising  represents, 
directly  or  by  implication,  that  the 
amount  of  money  represented  in  the 
advertisements  is  representative,  or 
typical,  of  what  individuals  who 
purchase  respondent’s  program  will 
generally  achieve.  The  claim  is  alleged 
to  be  false  and  misleading,  and  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45, 
because  the  amount  of  money 
represented  in  the  advertisements  is  not 
representative,  or  typical,  of  what 
individuals  who  purchase  respondent’s 
program  will  generally  achieve. 

The  Commission’s  complaint  also 
charges  that  the  respondent  falsely 
represented  that  he  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  the  above  claim.  The 
Commission’s  complaint  alleges  that 
this  representation  is  false  and 
misleading,  and  in  violation  of  section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45,  because  at  the  time  he 
made  the  representation  respondent  did 
not  possess  and  rely  upon  a  reasonable 
basis  that  substantiated  the  claim. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 


acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  the  “U.S.  Government 
Tracer  Business  Program,”  or  any  other 
business  opportunity,  the  past,  present, 
or  future  profits,  earnings,  income,  or 
sales  from  such  business  opportunity. 

Part  II  of  the  proposed  order  prohibits 
the  respondent  from  representing, 
directly  or  by  implication  in  his 
advertising  for  the  “U.S.  Government 
Tracer  Business  Program,”  or  any  other 
business  opportunity,  the  past,  present, 
or  future  profits,  earnings,  income,  or 
sales  from  such  business  opportunity, 
unless  at  the  time  of  making  such 
representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence  that  substantiates  the  claim. 

Part  III  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 

Part  IV  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  V  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respondent 
to  file  one  or  more  compliance  reports. 
Part  VII  of  the  proposed  order  is  a 
provision  whereby  the  order,  absent 
certain  circumstances,  terminates 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-7865  Filed  3-29-96;  8:45  am) 
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[File  No.  952-3437] 

Randolf  D.  Albertson  d/b/a  Wolverine 
Capital;  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Plainwell,  Michigan-based  company" 


from  misrepresenting,  in  its  advertising 
for  cash  grant  assistance  programs,  the 
number  of  people  who  are  approved  for 
grants  and  the  services  or  assistance 
provided  in  obtaining  grants,  loans,  or 
any  other  financial  product  or  service. 
The  consent  agreement  settles 
allegations  stemming  fi'om 
advertisements  on  the  Internet  which 
claim  that,  for  a  fee,  Albertson/ 

Wolverine  will  match  consumers  with 
private  foundations  likely  to  give  them 
money  for  business,  travel,  education,  or 
debt  consolidation. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker,  Chicago  Regional  Office, 
Federal  Trade  Commission,  Suite  1860, 
55  East  Monroe  Street,  Chicago,  IL 
60603,  312-353-8156.  David  Medine, 
Federal  Trade  Commission,  S— 4429,  6th 
and  Pennsylvania  Ave,  NW, 

Washington,  DC  20580,  202-326-3224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Randolf  D.  Albertson, 
individually  and  doing  business  as 
Wolverine  Capital. 

(File  No.  952-3437] 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Randolf  D. 
Albertson,  individually  and  doing 
business  as  Wolverine  Capital, 
(hereinafter  referred  to  as  “proposed 
respondent”),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Randolf  D.  Albertson,  individually  and 
doing  business  as  Wolverine  Capital, 
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and  counsel  for  the  Federal  Trade 
Commission  that; 

1.  Proposed  respondent  Randolf  D. 
Albertson  is  an  individual  doing 
business  as  Wolverine  Capital  with  his 
principal  office  or  place  of  business  at 
1039  Gun  River  Drive,  Plainwell, 
Michigan  49080. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicity 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 


manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  he  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  teiins  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  He  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  he  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

/ 

It  is  ordered  that  respondent  Randolf 
D.  Albertson,  his  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  the  cash  grant 
assistance  program,  or  any  substantially 
similar  program,  in  or  affecting 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner; 

A.  The  number  of  persons  who  are 
approved  for  grants;  and 

B.  The  services  or  assistance  provided 
in  obtaining  grants,  loans,  or  any  other 
financial  product  or  service. 

II 

It  is  further  ordered  that  respondent 
Randolf  D.  Albertson,  his  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  ofiier  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
the  cash  grant  assist  program,  or  any 
substantially  similar  program,  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
the  number  of  persons  who  are 
approved  for  grants,  or  the  services  or 
assistance  provided  in  obtaining  grants, 
loans,  or  any  other  financial  product  or 
service,  unless  at  the  time  of  making 


such  representation  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  representation. 

III 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  his  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying; 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  his 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  thaj  respondent 
shall; 

A.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
copy  of  this  Order  to  each  of  his  officers, 
agents,  representatives,  and  employees 
who  are  engaged  in  the  preparation  or 
placement  of  advertisements, 
promotional  materials  or  other  such 
sales  materials  covered  by  this  Order. 

B.  For  a  period  of  ten  (10)  years  from 
the  effective  date  of  this  Order  deliver 

a  copy  of  this  Order  to  each  of  his  future 
officers,  agents,  representatives,  and 
employees  who  are  engaged  in  the 
preparation  or  placement  of 
advertisements,  promotional  materials  . 
or  other  such  sales  materials  covered  by 
this  Order,  within  three  (3)  days  after 
the  person  assumes  such  position. 

V 

It  is  further  ordered  that  from  the  date 
this  Order  becomes  final,  respondent 
shall  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  each  affiliation  with  a  new  business 
or  employment.  Each  notice  of 
affiliation  with  any  new  business  or 
emplo)nnent  shall  include  his  new 
business  address  and  telephone  number, 
current  home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  the  duties  and 
responsibilities. 

V7 

It  is  further  ordered  that  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Commission 
may  require,  respondent  shall  file  with 
the  Commission  a  report,  in  writing. 
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setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with 
this  Order. 

VII 

This  Order  will  terminate  twenty 
years  from  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  tiles  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later,  provided,  however,  that  the 
tiling  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order’s  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
tiled  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  tiled,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  tiled  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
^accepted  an  agreement,  siibject  to  tinal 
approval,  to  a  proposed  consent  order 
from  respondent  ^ndolf  D.  Albertson, 
individually  and  doing  business  as 
Wolverine  Capital. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  tinal 
the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
the  respondent  in  his  advertising, 
including  advertising  through  the 
Internet,  for  a  cash  grant  assistance 
program.  The  Commission’s  complaint 
charges  that  the  respondent’s 
advertising  represents,  directly  or  by 
implication,  that  he  is  able  to  obtain 
cash  grants  for  most  of  his  clients.  The 
claim  is  alleged  to  be  false  and 


misleading,  and  in  violation  of  section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45,  because  respondent  is  not 
able  to  obtain  cash  grants  for  most  of  his 
clients.  The  Commission’s  complaint 
also  charges  that  the  respondent  falsely 
represented  that  he  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  the  above  claim.  The 
Commission’s  complaint  alleges  that 
this  representation  is  false  and 
misleading,  and  in  violation  of  section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45,  because  at  the  time  he 
made  the  representation  respondent  did 
not  possess  and  rely  upon  a  reasonable 
basis  that  substantiated  the  claim. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the  , 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  tiiture.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication  in  his 
advertising  for  the  cash  grant  assistance 
program,  or  any  substantially  similar 
program:  (a)  The  number  of  persons 
who  are  approved  for  grants;  and  (b)  the 
services  or  assistance  provided  in 
obtaining  grants,  loans,  or  any  other 
financial  product  or  service. 

Part  II  of  the  proposed  order  prohibits 
the  respondent  from  representing, 
directly,  or  by  implication  in  bis 
advertising  for  the  cash  grant  assistance 
program,  or  any  substantially  similar 
program,  the  number  of  persons  wbo  are 
approved  for  grants,  or  the  services  or 
assistance  provided  in  obtaining  grants, 
loans,  or  any  other  tinancial  product  or 
service,  unless  at  the  time  of  making 
such  representation  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  claim. 

Part  III  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 

Part  IV  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  V  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  discontinuance 
of  his  present  business  or  employment 
and  of  each  affiliation  with  a  new 
business  or  employment.  Part  VI  of  the 
proposed  order  requires  the  respondent 
to  tile  one  or  more  compliance  reports. 
Part  VII  of  the  proposed  order  is  a 
provision  whereby  tbe  order,  absent 
certain  circumstances,  terminates 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 


interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-7866  Filed  3-29-96;  8:45  ami 
BILUNG  CODE  675<M)1-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Revocation  of  Post-Employment 
Waiver 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice;  revocation  of  waiver. 

SUMMARY:  The  Office  of  Government 
Ethics  is  giving  notice  of  the 
termination,  effective  in  three  months, 
of  a  short-term  post-Govemment 
employment  waiver  of  certain  “senior 
employee’’  restrictions  it  granted  earlier 
this  year  to  position  holders  in  Senior 
Executive  Service  (SES)  level  4.  At  the 
time  the  waiver  was  issued,  OGE 
indicated  that  it  was  only  a  temporary 
measure  to  allow  affected  employees, 
their  agencies  and  OGE  itself  adequate 
notice  of,  and  time  to  respond  to,  the 
otherwise  sudden  imposition  of  certain 
senior  employee  restrictions  as  a  result 
of  1996  increases  to  rates  of  basic  pay. 
EFFECTIVE  DATE:  July  1, 1996. 

ADDRESSES:  Copies  of  the  OGE  materials 
discussed  in  the  Supplementary 
Information  section  below  may  be 
obtained,  without  charge,  by  contacting 
William  E.  Gressman,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005—3917.  The  materials  are  also 
available  on  OGE’s  electronic  bulletin 
board  TEBBS  (“The  Ethics  Bulletin 
Board  Service”).  Information  regarding 
TEBBS  may  also  be  obtained  from  Mr. 
Gressman. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gressman  at  OGE,  telephone:  202-523- 
5757,  ext.  1110;  FAX:  202-523-6325. 
SUPPLEMENTARY  INFORMATION:  On 
January  4, 1996,  pursuant  to  its 
authority  under  18  U.S.C.  207(c)(2)(C), 
the  Office  of  Government  Ethics  granted 
a  temporary  waiver,  effective  until  June 
30, 1996,  from  the  “senior  employee” 
post-Government  employment 
restrictions  of  18  U.S.C.  207(c)  and 
consequently  subsection  (f)  to  a 
specified  group  of  executive  branch 
employees.  Under  5  CFR  2641.201(d)  of 
OGE’s  post-employment  regulations,  a 
position  waiver  (exemption) 
determination  is  not  required  to  be 
published  in  the  Federal  Register  (the 
January  4, 1996  waiver  determination 
was  not  published  in  the  Federal 
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Register  but  was  disseminated  at  that 
time  to  the  executive  branch 
departments  and  agencies.)  Rather,  there 
is  provision  for  publication  of  any 
needed  annual  update  to  the 
compilation  of  exempted  positions  or 
categories  of  positions  in  appendix  A  to 
part  2641  (no  update  has  been 
published  thus  far  in  1996).  Moreover, 
90-day  advance  notice  of  any  revocation 
of  a  position  waiver,  such  as  is  being 
done  in  this  document,  is  required  to  be 
published  in  the  Federal  Register. 

The  group  of  employees  granted  the 
waiver  last  January  was  constituted  of 
all  executive  branch  employees  whose 
rate  of  basic  pay  on  December  28, 1995 
was  less  than  the  rate  of  basic  pay 
payable  for  level  V  of  the  Executive 
Schedule  and  who  as  a  direct  result  of 
Executive  Order  12984,  or  any  other 
Executive  order  or  statute  the  terms  of 
which  are  tied  to  the  pay  raise  effected 
through  that  Executive  order,  would 
have  their  basic  rate  of  pay  increased  to 
an  amount  equal  to  or  greater  than  the 
rate  of  basic  pay  for  level  V  of  the 
Executive  Schedule  and  whose  position 
would  then  be  described  in  18  U.S.C. 
207(c)(2)(A)(ii).  See  OGE’s  January  4, 
1996  Memorandum  (#  DO-96-001)  to 
heads  of  agencies,  designated  agency 
ethics  officials  and  inspectors  general. 

On  December  28, 1995,  President 
Clinton  signed  Executive  Order  12984, 
“Adjustments  of  Certain  Rates  of  Pay 
and  Allowances.”  See  61  FR  237-246 
(part  III  of  the  January  3, 1996  issue),  as 
amended  by  E.0. 12990  of  February  29, 
1996  as  to  the  uniformed  services  (see 
61  FR  8467-8470  (March  5, 1996  issue)). 
Under  Executive  Order  12984,  one  effect 
of  the  pay  raise,  which  was  to  take  effect 
as  early  as  January  7, 1996,  was  to  make 
the  rate  of  basic  pay  for  Senior 
Executive  Service  level  4  (BS— 4),  at 
$109,400  per  year,  greater  than  the  rate 
of  basic  pay  for  level  V  of  the  Executive 
Schedule,  at  $108,200  per  year  (the 
latter  not  having  been  increased  since 
January  1993). 

Thus,  under  tbe  dehnitional 
provisions  of  the  post-Govemment 
employment  conflict  of  interest  statute, 
18  U.S.C.  207(c)(2)(A)(ii),  employees  at 
SES  level  4,  without  any  accretion  in 
duties  or  responsibilities,  were  to 
become  “senior  employees”  for 
purposes  of  section  207  and  hence 
subject  to  more  restrictive  post¬ 
employment  prohibitions.  The  ES— 4 
employees,  the  significantly  large 
middle  level  of  the  SES  who  represent 
over  40%  of  the  SES  workforce,  would 
thus  have  quickly  become  subject  to  the 
one-year  “cooling  off’  restrictions  at 
section  207(c)  and  the  foreign  entities 
restrictions  at  section  207(f),  which 
apply  to,  inter  alia,  persons  subject  to 


section  207(c)  restrictions.  Further,  this 
development  was  unrelated  to  the 
purposes  underpinning  the  more 
restrictive  post-employment 
prohibitions  for  higher-level  “senior 
employees.”  Instead,  the  impact  on  SES 
level  4  positions  arose  only  from  the 
combined  effect  of  the  Congressional 
freeze  on  Executive  Schedule  level  V 
basic  pay  and  E.0. 12984,  and  not  an 
increase  in  level  of  responsibility. 

Under  18  U.S.C.  207(c),  a  former 
“senior  employee”  of  the  executive 
branch  is  prohibited  from  making 
certain  communications  or  appearances 
of  behalf  of  another  before  an  employee 
of  a  department  or  agency  in  which  the 
former  senior  employee  served  in  any 
capacity  during  the  one-year  period 
prior  to  his  termination  from  a  “senior” 
position.  In  addition,  under  18  U.S.C. 
207(f),  for  one  year  after  service  in  a 
“senior”  position  terminates,  no  “senior 
employee”  may  knowingly,  with  the 
intent  to  influence  a  decision  of  an 
employee  of  a  department  or  agency  of 
the  United  States  in  carrying  out  his 
official  duties,  represent  a  foreign  entity 
before  any  department  or  agency  of  the 
United  States  or  aid  or  advise  a  foreign 
entity  (defined  as  a  government  of  a 
foreign  country  or  a  foreign  political 
party).  See  the  OGE  Memorandum  of 
December  19, 1995  (#  DO-95-045)  to 
designated  agency  ethics  officials. 

In  its  January  4, 1996  Memorandum, 
OGE  noted  that  new  post-employment 
restrictions  have  historically  not  taken 
effect  without  some  notice  to  employees 
and  agencies.  Such  notice  permits 
employees  to  make  any  needed  career 
adjustments  and  also  allows  agencies  to 
plan  for  any  resultant  personnel 
changes.  Last  January,  the  very  brief 
time  frames  of  the  impending  pay  and 
consequent  post-employment  changes, 
exacerbated  by  the  extensive  furloughs 
then  prevailing,  resulted  in  very  little,  if 
any,  effective  notice  to  affected 
employees  and  agencies.  In  these 
circumstances,  OGE  determined  that  the 
grant  of  a  six-month  waiver  for  the 
about-to-be  newly  affected  employees, 
the  SES  level  4  incumbents,  across  the 
entire  executive  branch  was 
appropriate. 

In  a  related  development,  the  White 
House  Counsel,  at  the  direction  of  the 
President,  informed  all  executive 
departments  and  agencies  in  a  January 
5, 1996  Memorandum  that  Executive 
Order  12834  on  post-employment  ethics 
pledges  for  certain  senior  officials  did 
not  apply  to  employees  paid  at  level  4 
of  the  SES.  See  OGE’s  January  11, 1996 
Memorandum  (#  DO-96-002)  to 
designated  agency  ethics  officials 
forwarding  a  copy  of  the  White  House 
Memorandum. 


The  Office  of  Government  Ethics  had 
three  reasons  for  granting  the  January  4, 
1996  short-term  post-employment 
waiver.  First,  as  noted,  the  six-month 
waiver  period  granted  was  intended  to 
give  affected  employees  fair  notice  of 
the  otherwise  sudden  imposition  of  the 
section  207  (c)  and  (f)  restrictions  (the 
exemption  will  become  permanent  as  to 
any  such  employee  who  leaves  a  senior 
employee  position  covered  by  the 
waiver  before  the  waiver  terminates  on 
July  1, 1996).  Second,  this  grace  period, 
which  continues  through  the  end  of 
June  of  this  year,  allows  executive 
branch  departments  and  agencies  time, 
in  addition  to  other  personnel  planning, 
to  consider  and  prepare,  if  appropriate, 
requests  for  the  long-term  exemption  of 
individual  positions  or  categories  of 
positions  to  be  submitted  to  OGE  for 
consideration  pursuant  to  5  CFR 
2641.201(d)(3)  of  OGE’s  post- 
Govemment  employment  regulations. 
Under  the  statute  and  OGE’s 
implementing  regulations,  the  OGE 
Director  may  determine  that  a  waiver  is 
warranted  with  respect  to  a  qualified 
position  or  a  category  of  positions  if  the 
imposition  of  the  restrictions  with 
respect  thereto  would  create  an  undue 
hardship  to  the  department  or  agency 
concerned  in  obtaining  qualified 
personnel  to  fill  the  position(s)  and  that 
granting  the  waiver  would  not  create  the 
potential  for  use  of  undue  influence  or 
unfair  advantage.  See  18  U.S.C. 
207(c)(2)(C)  and  5  CFR  2641.201(d)(5). 

The  third  reason  for  OGE’s  short-term 
waiver  earlier  this  year  was  that  the  six- 
month  waiver  period  would  give  OGE 
time  to  discuss  with  the  Congress  any 
possible  changes  to  18  U.S.C.  207  that 
would  take  into  consideration  the  efiect 
of  pay  compression  on  the  applicability 
of  post-employment  restrictions.  As 
noted  above,  one  underlying  concept  of 
the  post-employment  restrictions  is  that 
the  more  severe  restrictions  should  only 
apply  to  those  serving  in  the  most  senior 
career  and  political  positions.  The 
Office  of  Government  Ethics  has  seen  no 
evidence  that  the  goals  of  the  post¬ 
employment  restrictions  have  not  been 
properly  met  since  the  new  post- 
emplo)mient  taw  took  effect  in  1991, 
during  which  time  those  at  SES  level  4 
have  not  been  subject  “senior 
employee”-level  restrictions. 

Under  section  207(c)(2)(A)(ii),  the 
term  “senior  employee”  includes  any 
employee  who  is  employed  in  a  position 
not  under  the  Executive  Schedule  (see 
5  U.S.C.  5311-5318),  including  the 
Senior  Executive  Service,  for  which  the 
basic  rate  of  pay.  exclusive  of  any 
locality-based  pay  adjustment  under  5 
U.S.C.  5302  (or  any  comparable 
adjustment  pursuant  to  interim 
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authority  of  the  President),  is  equal  to  or 
greater  than  the  rate  of  basic  pay 
payable  for  level  V  of  the  Executive 
Schedule.  Based  on  these 
considerations,  OGE  has  now,  with  the 
clearance  of  the  Office  of  Management 
and  Budget,  suggested  to  Congress  that 
the  section  207(c)(2)(A)(ii)  be  amended 
so  that  “senior  employee”  status 
thereunder  would  be  triggered  by  the 
rate  of  basic  pay  for  level  5  of  the  Senior 
Executive  Service,  rather  than  the  rate  of 
basic  pay  for  level  V  of  the  Executive 
Schedule.  The  Office  of  Government 
Ethics  will  keep  agencies  informed  of 
any  progress  on  this  legislative 
initiative. 

Under  5  CFR  2641.201(d)(4),  OGE 
hereby  gives  notice  that  the  above- 
referenced  post-employment  waiver, 
granted  in  its  January  4, 1996 
Memorandum,  will  expire  and  is 
revoked  effective  on  July  1, 1996. 

Approved:  M^ch  25, 1996. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

IFR  Doc.  96-7661  Filed  3-29-96;  8:45  am) 
BIUING  CODE  6345-4)1-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  4.5  CFR  Part  95,  Subpart  F — 
Automatic  Data  Processing  Equipment 
and  Services — Conditions  for  Federal 
Financial  Participation  (FEP). 

OMB  No:  0992-0005. 

Description:  The  advance  planning 
document  (APD)  process,  established  in 
the  rules  at  45  CFR  Part  95,  Subpart  F, 
is  the  procedure  by  which  states  request 
and  obtain  approval  for  Federal 
financial  participation  in  their  cost  of 
acquiring  automatic  data  processing 
equipment  and  services.  The  State 
agency  submitted  APD,  provides  the 
Department  of  Health  and  Human 
Services  (DHHS)  with  the  following 
information  necessary  to  determine  the 
State’s  need  to  acquire  the  requested 
ADP  equipment  and/or  services: 

1.  a  statement  of  need; 

2.  a  requirements  analysis  and 
feasibility  study; 

3.  a  cost  benefits  analysis; 

4.  a  proposed  activity  schedule;  and, 

5.  a  proposed  budget. 

DHHS’  determination,  of  a  State 
agency’s  need  to  acquire  requested  ADP 
equipment  or  services,  is  authorized  at 


sections  204(a)(5),  452(a)(1),  1902(a)(4) 
and  1102  of  the  Social  Security  Act. 
Respondents:  State  Governments. 

Annual  Burden  Estimates 

Advance  Planning  Document  Reporting 
Requirement;  Requested  Approval 

Annual  Number  of  Respondents:  50. 
Number  of  Annual  Reports:  92. 
Average  Burden  Per  Response:  60. 
Total  Burden  Hours:  5,520. 

RFP  and  Contract  Reporting 
Requirement 

Annual  Number  of  Respondents:  50. 
Number  of  Annual  Reports:  77. 
Average  Burden  Per  Response:  1.5. 
Total  Burden  Hours:  115.5. 

Emergency  Funding  Request  Reporting 
Requirement 

Annual  Number  of  Respondents:  27. 
Number  of  Annual  Reports:  27. 
Average  Burden  Per  Response:  1. 

Total  Burden  Hours:  27. 

Service  Agreement  Recordkeeping 
Requirement 

Annual  Number  of  Respondents:  14. 
Number  of  Annual  Reports:  14. 
Average  Burden  Per  Response:  1. 

Total  Burden  Hours:  14. 

Recordkeeping  Biennial  Reports 
Requirement 

Annual  Number  of  Respondents:  50. 
Number  of  Annual  Reports:  50. 
Average  Burden  Per  Response:  1.5. 
Total  Burden  Hours:  75. 

Total  State  Burden  Hours:  5,751.5. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resoiu'ce 
Management  Services,  370  L’Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title. 

In  addition,  requests  for  copies  may 
be  made  and  comments  forwarded  to 
the  Reports  Clearance  Officer  over  the 
Internet  by  sending  a  message  to 
rkatson@acf.dhhs.gov.  Internet  messages 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  26, 1996. 

Roberta  Katson, 

Director,  Division  of  Information  Resource 
Management  Services. 

(FR  Doc.  96-7885  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4184-01-M 


Proposed  Information  Collection 
Activity,  Comment  Request 

Title:  Child  Support  Enforcement 
Program:  State  Plan  Approval  and  Grant 
Procedures,  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Financial  Participation, 

Optional  Cooperative  Agreements  for 
Medical  Support  Enforcement,  and 
Computerized  Support  Enforcement 
Systems. 

Summary:  The  Office  of  Child 
Support  Enforcement  is  requesting 
public  comments  for  the  information 
collection  requirements  included  in  a 
Notice  of  Proposed  Rulemaking  issued 
January  29, 1996  in  the  Federal  Register 
(61  FR  2774).  As  required  by  the 
Paperwork  Reduction  act  of  1995  (44 
U.S.C.  3507  (d)),  the  Department  of 
Health  and  Human  Services  is 
submitting  a£opy  of  the  revised  State 
plan  preprint  page  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  . 

The  NPRM  indicated  that  State  plan 
preprint  page  revisions  would  be 
submitted  to  OMB  for  approval.  This 
pertains  to  submission  of  the  revised 
State  plan  preprint  page  for  Section 
303.105,  Procedures  for  Making 
Information  Available  to  Consumer 
Reporting  Agencies.  Under  the 
Paperwork  Reduction  Act  of  1995,  the 
rulemaking  notice  should  have  included 
a  request  for  comments  on  those 
information  collection  requirements. 
This  notice  is  to  supplement  that 
rulemaking.ln  addition,this  notice 
corrects  the  OMB  number  listed  in  the 
NPRM  associated  with  those  paperwork 
requirements  to  0970-0017. 

Respondents:  State  governments. 

Description:  The  State  plan  preprint 
and  amendments  serve  as  a  contract 
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with  OCSE  in  outlining  the  activities  the 
States  will  perform  as  required  by  law 
in  order  for  States  to  receive  federal 
funds  to  meet  the  costs  of  these 
activities.  The  affected  public  is 
comprised  of  States  receiving  funds.  We 
are  asking  for  approval  of  the  revised 
State  plan  preprint  page  for  Periodic 
Reporting  to  Consumer  Reporting 
Agencies  to  reflect  new  Federal 
requirements.  Procedures  to  Improve 
Program  Effectiveness,  is  amended  by 
adding  a  new  section  7,  Periodic 
Reporting  to  Consumer  Reporting 
Agencies,  which  requires  the  State  to 
have  procedures,  (1)  To  periodically 
report  information  regarding  the  amount 
of  overdue  support  owed  by  an  absent 
parent  to  consumer  reporting  agencies 
when  such  amount  exceeds  $1,000  and 
is  at  least  two  months  in  arrears  in 
accordance  with  section  666(a)(7)  of  the 
Act;  and  (2)  for  making  absent  parent 
information  available  to  consumer 


reporting  agencies  when  the  amount  of 
overdue  support  is  less  than  $1,000.  In 
addition,  the  revised  page  provides  for 
indicating  that  the  Secretary  has  granted 
the  State  an  exemption  from  making 
information  available  to  Consumer 
Reporting  Agencies  in  accordance  with 
§  302.70(d).  The  information  collected 
on  the  State  plan  pages  is  necessary  to 
enable  OCSE  to  monitor  compliance 
with  the  requirements  in  Title  IV-D  of 
the  Social  Security  Act  and 
implementing  regulations. 

Addresses  and  Dates:  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  within  60  days  of 
this  publication.  Comments  may  be 
forwarded  to  ACF  in  writing:  Deputy 
Director,  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  370  L’Enfant 
Promenade,  SW.,  4th  floor,  Washington, 
DC  2044?.  Attn:  Director,  Policy  and 

Annual  Burden  Estimate 


Planning  Division,  Mail  Stop:  OCSE/ 
DPP. 

Comments  may  be  forwarded  to  OMB 
in  writing:  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  Attn:  Ms.  Wendy  Taylor.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  contained 
in  these  proposed  regulations  between 
30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication. 

To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  the  Department  urges  that 
each  comment  clearly  identify  the 
specific  section  or  sections  of  the 
regulations  that  the  comment  addresses 
and  that  comments  be  in  the  same  order 
as  the  regulations. 


Instrument 

Number  of  re¬ 
spondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  minutes 
per  response 

Year 

Total  burden 
hours 

OMB-0970-001 7,  revised  . 

54 

'  1 

43 

1st  . 

38.7 

OMB-0970-001 7,  revised  . 

0 

0 

0 

2nd . 

0 

OM&-0970-0017,  revised  . 

Estimated  Total  Annual  Response  Burden  Hours:  38.7 

0 

0 

0 

3rd . 

0 

The  Department  spiecifically  requests 
comments  by  the  public  on  this 
proposed  collection  of  information  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Department’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validation  of  the  methodology  and 
assumptions  used;  (c)  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Dated:  March  26, 1996. 

Roberta  Katson, 

Director,  Division  of  Information,  Resource 
Management  Services. 

[FR  Doc.  96-7886  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4184-01-M 


Submission  for  OMB  review;  comment 
request 

Tide:  Refugee  Unaccompanied  Minor 
Placement  Report,  Refugee 
Unaccompanied  Minor  Progress  Report. 

Annual  Burden  Estimates 


OMB  No.:  0970-0034. 

Description:  The  two  reports  collect 
information  necessary  to  administer  the 
refugee  unaccompanied  minor  program. 
The  ORR-3  (Placement  Report)  is 
submitted  to  ORR  by  the  service 
provider  agency  at  initial  placement  and 
whenever  there  is  a  change  in  the 
child’s  status,  including  termination 
from  the  program.  The  ORR-4  is 
submitted  annually  and  records  the 
child’s  progress  toward  the  goals  listed 
in  the  child’s  case  plan. 

Respondents:  State  governments. 


Instrument 

Number  of 
respondents 

• 

Number  of  re¬ 
sponses  per 
respoTKfent 

.Average  bur¬ 
den  hours  per 
response 

Total  burden 
hours 

ORR-4 . 

20 

55 

250 

275 

ORR-3 . 

Estimated  Total  Annual  Burden  Hours:  692 

20 

50 

.417 

417 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 


Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 


Services,  370  L’Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 
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OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  within  30  days  of  publication. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington.  E)C  20503,  Attn:  Ms. 

Wendy  Taylor. 

Dated;  March  26, 1996. 

Roberta  Katson, 

Director,  Office  of  Information  Resource 
Management  Services. 

IFR  Doc.  96-7788  Filed  3-29-96;  8:45  am] 

BILLING  CODE  4184-01-M 

Food  and  Drug  Administration 

[Docket  No.  93F-0483] 

Rio  Linda  Chemicai  Co.,  Inc.; 
Withdrawai  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  future 
filing,  of  that  portion  of  a  food  additive 
petition  (FAP  2A4408)  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
chlorine  dioxide  to  disinfect  waters 
contacting  fresh  meat,  processed  meat, 
and  processed  poultry. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3074. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  2, 1994  (59  FR  4924),  FDA 
announced  that  a  food  additive  petition 
(FAP  4A4408)  had  been  filed  by  Rio 
Linda  Chemical  Co.,  toe.,  410  North 
10th  St.,  Sacramento,  CA  95814 
(currently,  1902  Chaimel  Dr.,  West 
Sacramento,  CA  95691-3477).  The 
petition  proposed  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  chlorine  dioxide  to  disinfect 
waters  contacting  firesh  meat,  fresh 
poultry,  processed  meat,  and  processed 
poiyltry.  FDA  published  a  final  rule  in 
the  Federal  Register  on  March  3, 1995 
(60  FR  11899),  approving  the  use  of 
chlorine  dioxide  in  process  water 
contacting  whole  firesh  poultry  (21  CFR 
173.69). 

Rio  Linda  Chemical  Co.,  Inc.,  has  now 
withdrawn  that  portion  of  the  petition 
that  relates  to  the  use  of  chlorine 
dioxide  to  disinfect  waters  contacting 


fresh  meat,  processed  meat,  and 
processed  poultry  without  prejudice  to 
a  future  filing  (21  CFR  171.7). 

Dated:  March  18, 1996. 

George  H.  Pauli, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-7785  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4160-01-F 

[Docket  No.  95D-0399] 

Medical  Devices;  Premarket 
Notification  (510(k))  Guidance 
Document  for  Contact  Lens  Care 
Products;  Draft;  Availabiiity 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  entitled 
“Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products.”  The  draft  guidance 
accompanies  a  proposed  rule  to 
reclassify  rigid  gas  permeable  contact 
lens  solution;  soft  (hydrophilic)  contact 
lens  solution;  and  contact  lens  heat 
disinfecting  imits  from  class  UI 
(premarket  approval)  to  class  II  (special 
controls),  which  appears  elsewhere  in 
this  issue  of  the  F^eral  Register.  The 
draft  guidance  sets  forth  tfie  tests  FDA’s 
Center  for  Devices  and  Radiological 
Health  (CDRH)  believes  necessary  to 
provide  reasonable  assmance  of  the 
safety  and  effectiveness  of  these  devices. 
The  draft  guidance  also  sets  forth  the 
evidence  that  FDA  believes  should  be 
submitted  to  demonstrate  the 
substantial  equivalence  of  new  contact 
lens  care  products  to  contact  lens  care 
products  already  marketed. 

DATES:  Submit  written  comments  by 
May  31, 1996. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  “Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products”  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
CDRH,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850, 
301-443-6597  (outside  MD  1-800-638- 
2041).  Send  two  self-addressed  adhesive 
labels^o  assist  the  office  in  processing 
your  requests.  Submit  written  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2205. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Statutory  Requirements 

The  Safe  Medical  Devices  Act  (the 
SMDA)  (Pub.  L.  101-629),  which 
amended  the  medical  device  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321  et.  seq.], 
contains  specific  provisions  on 
transitional  devices  (i.e.,  those  devices 
regulated  as  new  drugs  before  the 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  became  law).  See 
section  520(1)  of  the  act  (21  U.S.C. 
360j(l)).  to  1976,  Congress  classified  all 
transitional  products,  including  rigid 
gas  permeable  contact  lens  solutions; 
soft  (hydrophilic)  contact  lens  solutions; 
and  contact  lens  heat  disinfecting  units 
into  class  III  (premarket  approval).  The 
legislative  history  of  the  SMDA  reflects 
congressional  concern  that  many 
transitional  devices  were  being 
overregulated  in  class  HI.  H.  Rept.  808, 
101st  Cong.,  2d  sess.  26-27  (1990);  S. 
Rept.  513, 101st  Cong.,  2d  sess.  26-27 
(1990).  Congress  amended  section  520(1) 
of  the  act  to  direct  FDA  to  collect  certain 
safety  and  effectiveness  information 
from  the  manufactmers  of  transitional 
devices  and  review  the  classification  of 
those  transitional  devices  that  still 
remained  in  class  HI  to  determine  if  the 
devices  should  be  reclassified  into  class 
II  (special  controls)  or  class  I  (general 
controls). 

Under  section  520(1)(5)(B)  of  the  act, 
FDA  was  to  publish  regulations  by 
December  1, 1992,  either  leaving  the 
transitional  class  III  devices  in  class  IB 
or  revising  their  classification  down  to 
class  I  or  class  II.  However,  as  permitted 
by  section  520(1)(5)(C)  of  the  act,  in  the 
Federal  Register  of  November  30, 1992 
(57  FR  56586),  the  agency  published  a 
notice  extending  the  period  for  issuing 
such  regulations  until  December  1, 

1993.  Due  to  limited  resources,  FDA 
was  unable  to  publish  regulations  before 
the  December  1, 1993  deadline. 
Nevertheless,  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  proposing 
to  reclassify  from  class  III  (premarket 
approval)  to  class  II  (special  controls)  all 
transitional  contact  lens  care  products, 
to  conjunction  with  the  proposed 
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reclassification,  FDA  is  announcing  the 
availability  of  the  draft  guidance  for 
premarket  notification  for  the  proposed 
reclassified  contact  lens  care  products 
entitled  “Premarket  Notification  (510(k)) 
Guidance  Document  for  Contact  Lens 
Care  Products.” 

II.  The  Draft  Guidance 

The  draft  guidance  sets  forth  the 
testing  that  FDA  believes  ensures  the 
continued  safety  and  effectiveness  of 
transitional  contact  lens  care  products. 

It  also  provides  comprehensive 
directions  to  enable  a  manufacturer  of  a 
contact  lens  care  product  to  submit  a 
510(k)  premarket  notification 
demonstrating  substantial  equivalence 
of  the  device  to  a  legally  marketed 
contact  lens  care  product  (predicate 
device).  Information  on  the  battery  of 
preclinical  testing  that  may  demonstrate 
substantial  equivalence  is  included  in 
the  guidance.  If  the  results  of  preclinical 
testing  demonstrate  that  the  device  will 
have  new  characteristics,  clinical 
performance  data  may  be  needed  to 
establish  substantial  equivalence.  If 
clinical  performance  data  are  needed, 
the  guidance  document  provides 
suggested  methodologies  (e.g.,  size  and 
scope  of  the  study)  to  be  included  in  the 
investigational  protocol. 

The  draft  guidance  also  outlines  the 
types  of  manufacturing  and  chemistry, 
toxicology,  and  microbiology  testing  . 
that  should  be  completed  for  each 
device,  and  a  summary  of  the  basic 
requirements  and  suggested  methods  for 
meeting  these  preclinical  requirements. 
Other  elements  of  the  draft  guidance 
include:  (1)  General  information  on  the 
regulations  and  requirements  for 
labeling  contact  lens  care  products;  (2) 
information  about  510(k)  requirements 
relating  to  modifying  a  marketed  contact 
lens  care  product;  and  (3)  guidance  for 
submitting  a  510(k)  for  contact  lens 
cases  and  contact  lens  accessories  (i.e., 
mechanical  cleaning  aids  and  accessory 
cleaning  pads). 

In  the  event  that  clinical  trials  are 
necessary,  FDA  emphasizes  that 
manufacturers  must  conduct  the  trials 
in  accordance  with  the  investigational 
device  exemption  regulations  in  21  CFR 
part  812.  At  this  time,  FDA  considers 
clinical  studies  of  most  contact  lens  care 
products  to  be  nonsignificant  risk 
investigations.  For  nonsignificant  risk 
investigations,  approval  of  an 
institutional  review  board  (IRB)  is 
necessary  before  initiating  a  clinical 
study,  and  an  investigational  plan  and 
informed  consent  document  must  be 
presented  to  a'n  IRB  for  review  and 
approval.  Prior  FDA  approval  is  not 
required.  However,  FDA  considers  most 
clinical  studies  of  solutions  that  contain 


new  active  ingredients  for  ophthalmic 
use  and  are  intended  for  use  directly  in 
the  eye  to  be  significant  risk 
investigations  that  would  require  both 
IRB  and  FDA  review  and  approval. 

This  draft  guidance  will  he  discussed 
at  a  future  meeting  of  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee.  The  date,  time, 
and  place  of  this  meeting  will  be 
announced  in  a  future  issue  of  the 
Federal  Register. 

III.  Significance  of  a  Guidance 

In  the  past,  guidances  have  gener^y 
been  issued  under  §  10.90(b)  (21  CFk 
10.90(b)),  which  provides  for  the  use  of 
guidances  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements,  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  draft  guidance  is  not 
being  issued  under  the  authority  of 
§  10.90(b).  Although  this  guidance  does 
not  create  or  confer  any  rights  on  any 
person,  and  does  not  operate  to  bind 
FDA  in  any  way,  it  does  represent 
FDA’s  current  thinking  on  the  tests  the 
agency  believes  necessary  to  provide 
reasonable  assurance  of  the  sqfety  and 
effectiveness  of  transitional  contact  lens 
care  products. 

IV.  Requests  for  Comments 

Interested  persons  may,  on  or  before 
May  31, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Received 
comments  will  be  considered  in 
determining  whether  to  amend  the 
current  draft  guidance. 

Dated;  March  18, 1996. 

Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  96-7834  Filed  3-29-96;  8:45  am) 

BILUNG  CODE  4160-01-t: 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3917-N-67] 

Office  Of  Administration;  Notice  of 
Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 


ACTION:  Notice. 

SUMMARY;  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  The  due  date  for  comments  is 
April  8, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to;  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  706-0050.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  “Application  Kit 
for  the  Campus  of  Learners  Initiative.” 
HUD  seeks  to  implement  this  by  April 
4, 1996. 

Under  the  Campus  of  Learners 
Initiative,  HUD  will  designate  between 
15  and  20  Campus  of  Learner  sites. 
Designations  will  be  awarded  to  public 
housing  authorities  (PHAs)  that  prepare 
creative  strategic  plans  to  provide 
residents  with  education,  job  training, 
and  employment  opportunities 
involving  computer  and 
telecommunications  technology  through 
a  college  campus-style  setting. 

To  appropriately  determine  which 
PHAs  should  be  awarded  Campus  of 
Learner  designations,  certain 
information  is  necessary.  The  criteria  for 
designation  will  be  PHAs  that  (1)  Are  in 
partnership  with  local  education 
agencies.  State  education  agencies, 
institutions  of  higher  education, 
telecommunications  and  other' 
businesses,  other  private-sector 
partners,  child-care  providers, 
community-based  organizations,  etc; 
and  (2)  demonstrate  a  comprehensive 
plan  for  transforming  at-risk 
communities  through  living  and 
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learning  opportunities  in  a  range  of 
education,  technology,  academic 
learning,  skills,  enhancement, 
leadership  and  self-esteem 
development,  employment,  and 
entrepreneurial  positions  for  children, 
youth  and  families. 

This  initiative  is  designed  to 
transform  public  housing  into  safe  and 
livable  communities  where  families 
undertake  training  in  new 
telecommunications  and  computer 
technology  and  partake  in  new 
telecommunications  and  computer 
technology  and  partake  in  education 
opportunities  and  job  training  initiatives 
with  local  businesses. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal:  Application  Kit — Campus  of 
Learners  Initiative. 

(2)  Summary  of  the  collection  of 
information:  Each  respondent  seeking  a 
Campus  of  Learners  designation  would 
be  required  to  submit  current 
information,  as  listed  below  as: 

1.  Fact  Sheet — Information  about  the 
respondent:  name,  address,  telephone, 
facsimile  number  if  joint  applicant, 
same  information. 

2.  Abstract — Brief  abstract  of  the 
program  proposed  in  the  application. 

3.  Strategic  Plan — A  narrative 
describing  the  activities  planned  the 
Campus  of  Learners  Education  and 
Training  Initiative. 

4.  List  of  Partnerships — List  of  public, 
private.  State  and  local  sources  expected 
to  provide  support  and  funding  amount 
(if  committed). 

5.  Form  S.F.  424 — Application  for 
Federal  Assistance. 

6.  Form  S.F.  424A — Budget 
Information — Non-Construction 
Programs. 

7.  HUD  2880 — Applicant/Recipient 
Disclosure/Update  Report. 

8.  S.F.  LLL-A — Disclosure  of 
Lobbying  Activities. 

9.  Certification  Assurances  with 
applicable  Federal  requirements. 

10.  Certification  Regarding  Drug-Free 
Workplace  Requirements. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  determine  which 
PHAs  should  be  awarded  Campus  of 
Learner  designations,  certain 
information  is  necessary.  The  criteria  for 
designation  will  be  PHAs  that  (1)  are  in 
partnership  with  local  education 
agencies.  State  education  agencies, 
institutions  of  higher  education, 
telecommunications  and  other 


businesses,  other  private-sector 
partners,  child-care  providers, 
community-based  organizations,  etc.; 
and  (2)  demonstrate  a  comprehensive 
plan  for  transforming  at-risk 
communities  through  living  and 
learning  opportunities  in  a  range  of 
education,  technology,  academic 
learning,  skills,  enhancement, 
leadership  and  self-esteem 
development,  employment,  and 
entrepreneurial  positions  for  children, 
youth  and  families. 

(4)  description  of  the  likely 
res^mdents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  public  housing 
authorities  (PHA)  and  partner 
organizations.  It  is  unlikely  that  any 
individual  PHA  has  the  expertise  or 
resources  to  establish  a  Campus  of 
Learners  Initiative  by  itself.  PHA 
applicants  should  plan  to  establish  a 
partnership,  or  consortium,  that 
includes  telecommunications  industry 
representatives,  public  housing  families, 
local  education  agencies,  institutions  of 
higher  learning,  religious  organizations, 
nonprofit  community-based 
organizations,  and/or  other  eligible 
organizations  or  private-sector  entities. 

The  estimated  number  of  respondents 
is  75.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time.  The  application  need  only 
be  submitted  once. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Reporting  Burden 

Number  of  respondents:  75. 

Total  burden  hours  (@  7.5  hour  per 
response):  562.50. 

Total  Estimated  Burden  Hours:' 
562.50. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  25, 1996. 

David  S.  Cristy, 

Director,  IBM  Policy  and  Management 
Division. 

|FR  Doc.  96-7920  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  Park  22,  a  32-Acre 
Commercial  Development  on  RR  2222 
in  Travis  County,  Texas 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  Park  22  Joint  Venture  has 
applied  to  the  Fish  and  Wildlife  Service 
for  an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act.  The  applicant  has  been  assigned 
permit  number  PRT-807192.  The 
requested  permit,  which  is  for  a  period 
of  30  years,  would  authorize  the 
•ncidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
a  commercial  development  on  RR  2222 
in  Travis  County,  Texas. 

The  Fish  and  Wildlife  Service  has 
prepared  the  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  for  the  incidental  take 
application.  A  determination  of  whether 
jeopardy  to  the  species  will  result  from 
issuance  of  this  permit,  or  a  Finding  of 
No  Significant  Impact  (FONSI)  will  not 
be  made  before  30  days  from  the  date  of 
publication  of  this  notice.  The  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  May  1, 1996. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston  or  Sybil  Vosler,  Ecological 
Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0063).  Documents  will  be 
available  for  public  inspection  during 
normal  business  hours  (8:00  to  4:30), 
U.S.  Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/ 
HCPs  should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  address 
above).  Please  refer  to  permit  number 
PRT-807192  when  submitting 
comments. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  or  Sybil  Vosler  at  the 
above  Austin  Ecological  Service  Field 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  “taking”  of 
endangered  species  such  as  the  golden¬ 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Park  22  Joint  Venture  plans  to 
construct  a  commercial  development  in 
Travis  County,  Texas.  This  action  will 
eliminate  less  than  12  acres  of  golden¬ 
cheeked  warbler  habitat  and  indirectly 
impacts  less  than  22  additional  acres  of 
habitat.  The  applicant  proposes  to 
compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
purchasing  approximately  45  acres  of 
golden-cheeked  warbler  habitat  located 
within  the  same  watershed  or  adjacent 
habitat  in  Travis  County,  through  an 
accepted  conservation  entity  and 
providing  for  the  maintenance  of  the 
acquired  habitat. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
Federally-listed  species  present  was  not 
economically  feasible. 

Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

[FR  Doc.  96-7630  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4510-56-P 


Bureau  of  Land  Management 

[N  V-030-06-1 220-00] 

Temporary  Closure  of  Public  Lands: 
Nevada,  Carson  City  District 

AGENCY:  Bureau  of  Land  Management, 
Interior  Department. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Lyon  and  Storey 
Counties  on  and  adjacent  to  two  Off 
Highway  Vehicle  race  courses: 

May  11-12, 1996:  Virginia  City  Grand 
Prix — Permit  Number  NV-030-96-06. 
May  26, 1996:  Yerington  300  Desert 
Race — Permit  Number  NV-030-96- 
10. 

SUMMARY:  The  Walker  Resource  Area 
Manager  announces  the  temporary 
closure  of  selected  lands  under  his 
administration.  This  action  is  being 
taken  to  provide  for  public  safety  and  to 
protect  adjacent  resources. 


EFFECTIVE  DATES:  May  11, 12  &  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fran  Hull,  Walker  Area  Recreation 
Planner,  Carson  City  District,  Bureau  of 
Land  Management,  1535  Hot  Springs 
Road,  Suite  300,  Carson  City,  Nevada 
89706,  Telephone:  (702)  885-6000. 

SUPPLEMENTARY  INFORMATION:  A  map  of 
the  closures  may  be  obtained  at  the 
contact  address.  The  event  permittees 
are  required  to  clearly  mark  and  monitor 
the  event  route  during  the  closure 
periods.  Spectators  and  support  vehicles 
may  drive  on  existing  accessory  roads 
only.  Spectators  may  observe  the  races 
from  safe  locations  as  directed  by  event 
ofHcials  and  BLM  personnel.  Specific 
information  pertaining  to  each  event  is 
as  follows: 

1.  Western  States  Racing 
Association — Virginia  City  Grand  Prix 
Motorcycle  Race — Permit  Number  NV- 
030-96-06.  This  event  is  a  multiple-lap 
motorcycle  race  on  dirt  roads  and  trails 
near  Virginia  City,  Nevada  in  Storey 
County  within  T16N  2lE  and  T17N 
R21E.  Bureau  lands  to  be  closed  to 
public  use  include  the  width  and  length 
of  those  roads  and  trails  identified  with 
colorful  flagging  and  paper  arrows 
attached  to  wooden  stakes  designating 
the  race  route  on  the  ground.  Camping 
on  public  lands  within  the  vicinity  of 
and  in  conjunction  with  the  race  shall 
be  prohibited.  This  closure  will  be  in 
effect  from  6:00  a.m.  on  May  11  through 
4:00  p.m.  on  May  12, 1996. 

2.  Valley  Off-Road  Racing  Association 
Yerington  300  Desert  Race — Permit 
Number  NV-030-96— 10.  A  multiple-lap 
OHV  race  on  roads  and  washes  near 
Yerington,  Nevada  in  Lyon  County, 
within  T12N  R24E;  T13N  R24E;  T14N 
R24E:  T15N  R24E;  T16N  R24E;  T13N 
R25E:  T15N  R25E;  T16N  R25E;  T17N 
R26E.  Bureau  Lands  to  be  closed  to 
public  use  include  the  width  and  length 
of  those  roads  and  washes  identified 
with  colorful  flagging  and  paper  arrows 
attached  to  wooden  stakes  designating 
the  race  course  on  the  ground. 
Designated  spectator  areas  include:  the 
Start/Finish  gravel  pit;  points  along 
Gallagher  Pass  and  Churchill  Canyon 
Roads.  This  closure  will  be  in  efiect 
from  6:00  a.m.  until  midnight  on  May 
26, 1996. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
agency  personnel  monitoring  the  event. 

Authority:  43  CFR  8364  and  43  CFR  8372. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  order  may  be  subject  to 
the  penalties  provided  in  43  CFR 
8360.7. 


Dated;  March  20, 1996. 

John  Matthiessen, 

Walker  Resource  Area  Manager. 

(FR  Doc.  96-7792  Filed  3-29-96;  8:45  ami 
BILUNQ  CODE  431(M4C-M 


[WY-040-1430-01;  W-122360] 

Notice  of  Realty  Action;  Recreation 
and  Pubiic  Purposes  (R&PP)  Act 
Classification;  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  following  public  lands  in 
Sublette  County,  Wyoming  has  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Sublette 
and  Teton  Counties,  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  (as  amended  43  U.S.C.  869 
et  seq.).  Sublette  County  and  Teton 
County  propose  to  use  the  land  for  a 
landfill. 

Sixth  Principal  Meridian 
T.30  N..R.  Ill  W., 

Sec.  22.  W’/yMEV«,  NEV-iSW'/i.  NW'ASE'A. 

These  lands  contain  160  acres. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purpose  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Eletailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Pinedale  Resource  Area, 
P.O.  Box  768,  Pinedale,  Wyoming,  or  by 
calling  Grace  Jensen,  Realty  Specialist, 
at  (307)  367-4358. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  fi'om  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purpose  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
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conveyance  or  classification  of  the  lands 
to  the  Area  Manager,  Bureau  of  Land 
Management.  Pinedale  Resource  Area, 
P.O.  Box  768,  Pinedale,  Wyoming 
82941. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  landfill. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  progreuns. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  landfill.  Any  adverse 
comments  will  be  reviewed  by  the  Rock 
Springs  District  Manager.  In  the  absence 
of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated;  March  14, 1996. 

David  E.  Harper, 

Realty  Specialist. 

[FR  Doc.  96-7848  Filed  3-29-96;  8:45  am] 
BILLING  CODE  4310-22.^ 


[NV-030-06-1610-00] 

Intent  To  Prepare  a  Planning 
Amendment  to  the  Lahontan  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
plan  amendment  and  environmental 
analysis  and  invitation  for  public 
participation. 

SUMMARY:  The  Carson  City  District  of  the 
Bureau  of  Land  Management  proposes 
to  amend  the  Lahontan  Resource 
Management  Plan  to  address 
management  of  public  lands  in  the  Pah 
Rah  I^ge.  The  recent  acquisition  of 
8,136  acres  of  private  land  created  a 
solid  block  of  over  26,000  acres  of 
public  land.  The  Lahontan  Resource 
Management  Plan  (1985)  does  not 
address  the  recently  acquired  land  and 
does  not  include  management  options 
available  for  consi^idated  public  land 
ownership  in  this  area.  The  resource 
management  plan  amendment  process 
will  serve  as  the  basis  for  decisions  on 
resource  protection  and  development. 
The  Bureau  of  Land  Management  and 


Washoe  County  are  cooperating  in  the 
preparation  of  this  resoiuY:e 
management  plan  amendment. 

DATES  AND  ADDRESSES:  Written 
comments  on  the  proposed  amendment 
and  environmental  analysis  are 
welcomed  until  May  10, 1996. 
Conunents  should  be  sent  to  James  M. 
Phillips,  Lahontan  Resource  Area 
Manager,  U.S.  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Ste.  300,  Carson  City,  NV  89706.  Public 
open  houses  to  discuss  the  amendment 
will  be  held  by  Washoe  County  and  the 
Bureau  of  Land  Management  at  the 
following  locations  and  dates: 

(1)  April  4, 1996;  Natchez  Elementary 
School,  Wadsworth,  NV;  6:00  p.m.- 
8:00  p.m. 

(2)  April  8, 1996;  Palomino  Valley 
Volunteer  Fire  Station,  Sparks,  NV; 
5:00  p.m.-7:30  p.m. 

Additional  meetings  may  be 

scheduled  in  response  to  requests  from 
the  public.  Please  call  Jo  Ann  Hufnagle 
at  702  885-6100  for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
management  of  public  lands  within  the 
Pah  Rah  Plan  Area  located  generally  to 
the  west  of  the  Pyramid  Lake  Indian 
Reservation,  east  of  the  Pyramid 
Highway  (State  Route  445)  and  north  of 
Interstate  80.  Anticipated  issues  for  the 
plan  amendment  are: 

•  livestock  grazing 

•  wilderness  designation 

•  recreational  opportimities 

•  cultural/historic  site  protection 

•  riparian  and  watershed  protection 
measures 

•  mining  activities 

•  pubhc  safety 

•  public  access 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Bureau  of  Land  Management  office 
in  Carson  City  between  7:30  a.m.  and 
5:00  p.m.,  Monday  through  Friday. 

Dated:  March  22, 1996. 

Kelly  M.  Madigan, 

Acting  District  Manager. 

[FR  Doc.  96-7793  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4310-HC-P  3 


National  Park  Service 

60-Day  Notice  of  Intention  To  Request 
Clearance  of  Information  Collection, 
Opportunity  for  Public  Comment 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 

L.  104-13,  44  U.S.C.  Chapter  3507)  and 
5  CFR  Part  1320,  Reporting  and 
Recordkeeping  Requirements,  the 
National  Park  Service  invites  public 
comments  on  a  proposed  information 
collection  request  (ICR).  Comments  are 
invited  on;  (1)  The  need  for  the 
information  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Primary  Purpose  of  the  Proposed 
ICR:  To  identify  characteristics,  use 
patterns,  perceptions  and  preferences  of 
visitors  within  Big  Cypress  National 
Preserve,  Florida.  Results  will  be  used 
by  managers  and  planners  in  an  effort  to 
develop  an  Off-Road  Vehicle 
Management  Plan. 

DATES:  Public  comments  vidll  be 
accepted  for  sixty  days  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to  Jeffrey  L. 
Marion,  Ph.D.,  Unit  Leader,  Cooperative 
Park  Studies  Unit,  Department  of 
Forestry,  Virginia  Tech,  Blacksburg,  VA 
24061-0324. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Copies  of  the  proposed  ICR  requirement 
can  be  obtained  from  Jeffrey  L.  Marion, 
Ph.D.,  Unit  Leader,  Cooperative  Park 
Studies  Unit,  Department  of  Forestry, 
Virginia  Tech,  Blacksburg,  VA  24061- 
0324. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Marion,  540-231-6603. 

SUPPLEMENTARY  INFORMATION: 

Title:  Amount  and  Distribution  of  Off- 
Road  Vehicle  Use. 

Form:  None. 

OMB  Number: 

Expiration  date: 

Type  of  request:  Visitor  use  survey. 

Description  of  need:  Park  planning 
and  memagement. 

Description  of  respondents: 
Individuals  who  use  off-road  vehicles  in 
Big  Cypress  National  Preserve. 

Estimated  annual  reporting  burden: 
175  burden  hours. 

Estimated  average  burden  hours  per 
response:  10  minutes. 

Estimated  average  number  of 
respondents:  1,500. 
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Estimated  frequency  of  response:  , 
Once. 

Title:  Off-Road  Vehicle  Visitor  Use 
Study. 

Form:  none. 

OMB  Number: 

Expiration  date: 

Type  of  request:  Visitor  use  survey. 
Description  of  need:  Park  planning 
and  management. 

Description  of  respondents: 
Indivduals  who  use  off-road  vehicles  in 
Big  Cypress  National  Preserve. 

Estimated  annual  reporting  burden: 
188  burden  hours. 

Estimated  average  burden  hours  per 
response:  20  minutes. 

Estimated  average  number  of 
respondents:  750. 

Title:  Visitor  Use  Study. 

Form:  none. 

OMB  Number: 

Expiration  date: 

Type  of  request:  Visitor  use  siuvey. 
Description  of  need:  Park  planning 
and  management. 

Description  of  respondents: 
Individuals  who  visit  Big  Cypress 
National  Preserve. 

Estimated  annual  reporting  burden: 
94  burden  hours. 

Estimated  average  burden  hours  per 
response:  15  minutes. 

Estimated  average  number  of 
respondents:  500. 

Dated:  March  11, 1996. 

Terry  N.  Tesar, 

Information  Collection  Clearance  Officer, 
Audit  and  Accountability  Team  Office, 
National  Park  Service,  202-523-5092. 

[FR  Doc.  96-7879  Filed  3-29-96;  8:45  ami 
BU.UNG  COO€  4310-7IMI 


Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  1^  held  on  Jime 
9, 10,  and  11  in  Billings,  MT. 

The  Committee  will  meet  at  the 
Clarion  Hotel,  1223  Mullowney  Lane, 
Billings,  MT  59101,  telephone  (406) 
248-7151.  Meetings  will  begin  each  day 
at  8:30  a.m.  and  conclude  not  later  than 
5:00  p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 


assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  requir^  under 
the  statute. 

On  the  agenda  for  this  meeting  will  be 
comments  to  the  Committee’s  draft 
recommendations  regarding  the 
disposition  of  culturally  unidentifiable 
human  remains  in  museums  and 
Federal  collections.  The  Committee 
with  also  hear  public  comment  and 
discuss  the  appfication  of  the  statute  in 
Montana. 

Culturally  unidentifiable  human 
remains  are  those  in  museum  or  Federal 
agency  collections  for  which,  following 
the  completion  of  inventories  by 
Noveml^r  16, 1995,  no  lineal 
descendants  or  culturally  affiliated 
Indian  tribe  has  been  determined. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon.  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
IDepartmental  Consulting  Archeologist, 
Ar^eology  &  Ethnography  Program 
(MS2275),  National  Park  Service,  P.O. 
Box  37127  Washington,  D.C.  20013- 
7127,  Washington  D.C.  20002, 
Telephone  (202)  343-4101.  Draft 
svuiunary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  Suite  210,  800  North 
Capital  Street,  Washington,  D.C. 

Dated:  March  26, 1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief,  Archeology  &•  Ethnogmphy  Program 
[FR  Doc.  96-7817  Filed  3-29-96;  8:45  am) 
BiLUNQ  CODE  4310-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Mohave  County,  AZ,  in  the  Control  of 
the  Arizona  State  Office,  Bureau  of 
Land  ManagemenL  Phoenix,  AZ 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  tm  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Arizona  State 


Office,  Bureau  of  Land  Management, 
Phoenix,  AZ. 

A  detailed  inventory  and  assessment 
of  the  human  remains  and  associated 
funerary  objects  has  been  made  by  the 
Museum  of  Northern  Arizona 
professional  staff.  Southern  Utah 
University  Archeology  Museum 
professional  staff,  and  Bureau  of  Land 
Management  officials  in  consultation 
with  the  Hopi  Tribe  and  Kaibab  Band  of 
the  Paiute  Indians  of  the  Kaibab  Indian 
Reservation. 

In  1974  and  1988,  human  remains 
representing  three  individuals  were 
recovered  during  legally  authorized 
salvage  excavations  from  the  Reservoir 
Site  (NA  13257),  a  precontacLhabitation 
site.  No  known  individuals  were 
identified.  Six  associated  funerary 
objects  include  bone  fiagments  of  one 
animal,  four  ceramic  vessels,  and 
azurite  pigment. 

In  1989,  human  remains  representing 
two  individuals  were  recovered  during 
legally  authorized  salvage  excavations ' 
horn  Site  AZ  B:l:102  (BLM),  a 
precontact  habitation  site.  No  known 
individuals  were  identified.  The  ten 
associated  funerary  objects  consist  of 
ceramic  vessels. 

Based  on  context  of  the  sites  emd  the 
associated  funerary  objects,  these 
burials  date  to  the  Late  Basketmaker  ID 
through  the  Pueblo  II  periods  (700-1150 
AD).  Historical  docmnents  and 
ethnographic  sources  indicate  Paiute 
people  have  occupied  this  area  since 
precontact  times.  Kaibab-Paiute  oral 
tradition  supports  this  evidence,  and  the 
Kaibab  Band’s  reservation  is  now 
located  within  eight  miles  of  the 
recovery  sites.  Oral  tradition  evidence 
presented  by  representatives  of  the  Hopi 
Tribe  indicates  cultural  affiliation  with 
Basketmaker  and  Puebloan  sites  in  this 
area.  Archeological  evidence  supports 
this  affiliation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10(d)(1).  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  five  individuals 
of  Native  American  ancestry.  Officials  of 
the  Biueau  of  Land  Management  have 
also  determined  that  the  sixteen  cultural 
items  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Bureau  of  Land  Management  have 
determined  that,  pursuant  to  25  U.S.C 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  human  remains 
and  associated  funerary  objects  and  the 
Hopi  Tribe  and  the  Kaibab  Band  of  the 


14336 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


Paiute  Indians  of  the  Kaibab  Indian 
Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  and  the  Kaibab  Band 
of  the  Paiute  Indians  of  the  Kaibab 
Indian  Reservation.  Representatives  of 
any  other  Indian  tribe  which  believes 
itself  to  be  culturally  affiliation  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Gary 
Stumpf,  Bureau  of  Land  Management, 
Arizona  State  Office,  3707  N.  7th  Street, 
Phoenix,  AZ  85014,  telephone  (602) 
650-0509  before  May  1,  1996. 
Repatriation  of  thesp  human  remains 
and  associated  funerary  objects  may 
begin  after  Ibis  date  if  no  additional 
claimants  come  forward. 

Dated:  March  26, 1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief,  Archeology  &  Ethnography  Program 
[FR  Doc.  96-7816  Filed  3-29-96;  8:45  am] 
BlluNG  CODE  4310-70-E 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Title  II  Development  Activity  Proposai 
and  Previousiy  Approved  Activity 
Submissions;  Final  Draft  Guidelines 
Availability 

Pursuant  to  the  Agricultural  Trade 
and  Development  Act  of  1990,  notice  is 
hereby  given  that  the  Final  Draft 
Guidelines  for  Fiscal  Year  1997  (FY  97) 
Public  Law  480  Title  II  Development 
Activity  Proposal  (DAP)  and  Previously 
Approved  Activity  (PAA)  Submissions 
are  available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period.  An  earlier  version  of  these 
guidelines  was  announced  in  the 
Federal  Register  on  December  26, 1995. 
Due  to  the  number  of  revisions  to 
Section  I,  they  have  been  resubmitted 
for  the  legislatively — mandated  thirty 
(30)  day  comment  period.  It  is 
anticipated  that  the  guidelines  will  not 
undergo  further  changes. 

Individuals  who  wish  to  review  and 
comment  on  the  final  draft  guidelines 
should  contact:  Office  of  Food  for  Peace, 
Room  323,  SA-8,  Agency  for 
International  Development,  Washington, 
D.C.  20523.  Contact  person:  Adrienne 
Benson  of  Mendez  England  and 
Associates  ,  (703)  841-2700. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 


Dated:  March  19, 1996. 

H.  Robert  Kramer, 

Director,  Office  of  Food  for  Peace,  Bureau 
for  Humanitarian  Response. 

IFR  Doc.  96-7790  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  6116-01-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  #1471] 

Controiled  Substances:  1996 
Aggregate  Production  Quotas 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Interim  notice  establishing  1996 
aggregate  production  quotas  and  request 
for  comments. 

SUMMARY:  This  interim  notice 
establishes  revised  1996  aggregate 
production  quotas  for  amobarbital  and 
hydromorphone.  Schedule  II  contfolled 
substances,  as  required  imder  the 
Controlled  Substances  Act  of  1970. 
DATES:  The  is  effective  on  April  1, 1996. 
Comments  must  be  submitted  on  or 
before  May  1, 1996. 

ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  of  the  DEA  pmsuant  to 
§  0.14  of  Tile  28  of  the  Code  of  Federal 
Regulations. 

The  DEA  established  initial  1996 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  including  amobarbital  and 
hydromorphone,  in  a  Federal  Register 
notice  published  on  November  21, 1995 
(60  FR  57808).  Since  publication  of  the 
initial  1996  aggregate  production 
quotas,  DEA  has  received  information 
which  necessities  an  immediate 
increase  in  the  initial  1996  aggregate 
production  quotas  for  amobarbital  and 


hydromorphone.  The  company  which  is 
currently  the  only  bulk  manufacturer  of 
amobarbital,  did  not  request  a  1996 
individual  manufacturing  quota  for 
amobarbital.  Since  the  company  now 
needs  to  manufacture  amobarbital  to 
meet  unexpected  customer  demands, 
the  established  initial  1996  aggregate 
production  quota  for  amobarbital  must 
be  increased  so  that  they  may  receive  an 
individual  manufacturing  quota.  The 
increase  proposed  for  hydromorphone  is 
necessary  for  a  company  to  meet  its 
customers’  product  development 
activities.  For  these  reasons,  an  interim 
notice  is  being  published. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  establishes  the  following  revised 
1996  aggregate  production  quotas  for  the 
listed  controlled  substances,  expressed 
in  grams  of  anhydrous  base  or  acid: 


All  interested  persons  are  invited  to 
submit  their  comments  in  writing 
regarding  this  interim  notice. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interest  must  be  considered 
under  the  Regulary  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
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that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated;  March  22, 1996. 

Stephen  H.  Green, 

Deputy  Administrator. 

IFR  Doc.  96-7797  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4410-09-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-035] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  April  18, 1996,  8:30  a.m.  to  5:30 
p.m.;  and  April  19, 1996,  8:30  a.m.  to 
Noon. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC  7 A,  300  E  Street  SW.,  Washington, 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Amauld  Nicogossian,  Code  U, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0215. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  April  18, 1996,  from  4:30 
p.m.  to  5:30  p.m.  in  accordance  with  5 
U.S.C.  522b(c)(6),  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

— Review  of  the  Office  of  Life  and 
Microgravity  Sciences  and 
Applications  Status 
— Committee  Discussion  on  Strategy 
and  Metrics 

— International  Space  Station  Status, 
Phase  1 

— Advisory  Committee  Structure 
— Subcommittee  Reports 
— ^Discussion  of  Committee  Findings 
and  Recommendations 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  required  to 
sign  a  visitor’s  register. 

Dated:  March  26, 1996. 

Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  96-7820  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  7510-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  WPPSS  Nuclear  Project  No.  2 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  technical  specifications  (TSs)  for 
Facility  Operating  License  No.  NPF-21, 
issued  to  Washington  Public  Power 
Supply  System  (the  Supply  System,  or 
the  licensee)  for  operation  of  the  WPPSS 
Nuclear  Project  No.  2,  located  in  Benton 
County,  Washington. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  change  would  modify 
the  TSs  to  reflect  replacement  of  the 
existing  reactor  recirculation  (RRC)  flow 
control  system  with  an  adjustable  speed 
drive  (ASD)  system.  The  current  system 
relies  on  operation  of  the  RR pumps  at 
two  discrete  speeds,  using  flow  control 
valves  to  vary  the  flow  in  the  RRC 
system.  Following  the  design  change, 
the  flow  control  valves  and  the  existing 
pump  controllers  would  be  deactivated 
in  place.  The  existing  analog-hydraulic 
flow  control  system  will  be  replaced 
with  dual  channel,  variable  frequency 
ASDs  and  a  digital  recirculation  flow 
control  system  that  would  vary  RRC 
flow  by  varying  RRC  pump  speed.  The 
proposed  TS  changes  would  reflect  the 
new  RRC  flow  control  system. 

The  Need  for  the  Proposed  Action 

The  licensee  proposed  the  action  to 
improve  the  reliability  of  flow  control  in 
the  RRC  system,  and  to  provide 
increased  operational  flexibility  during 
plant  startup  to  avoid  RRC  pump 
cavitation  and  core  instability 
restriction  zones. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
proposed  change  would  not  affect  the 
probability  of  loss  of  the  RRC  pumps. 


Blocking  open  the  RRC  flow  control 
valves  would  remove  the  potential 
failure  of  these  valves  from  affecting 
operation  of  the  RRC  system,  thereby 
reducing  the  probability  of  loss  of  RRC 
flow  from  this  failure.  The  proposed 
change  would  allow  removal  of  the 
hydraulic  components  for  the  RRC  flow 
control  valves  and  allow  the  licensee  to 
cap  eight  containment  penetrations. 

This  in  turn  would  allow  removal  of  the 
16  associated  containment  isolation 
valves.  This  reduces  the  number  of 
potential  leakage  piaths  from  the 
containment,  and  removes  these 
potential  leakage  paths  from  aflecting 
the  consequences  of  postulated 
accidents.  The  proposed  change  also 
does  not  affect  the  types  of  any  effluents 
that  may  be  released  offsite,  and  there 
is  no  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
signiflcant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  pratential  non- 
radiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  The 
proposed  action  does  not  affect  systems 
that  generate  or  process  non-radiological 
plant  eflluents,  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Conunission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greated  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  Commission 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
simitar. 

Alternative  Use  of  Resources 

The  proposed  action  does  not  involve 
the  use  of  any  resources  not  previously 
considered  in  the  Final  Environnmental 
Statement  for  WNP-2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  27, 1996,  the  Commission 
consulted  with  the  Washington  State 
official,  Mr.  R.R.  Cowley  of  the 
Department  of  Health,  State  of 
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Washington  Energy  Facility  Site 
Evaluation  Coimcil,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  ftirther  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  October  26, 1995,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1996. 

For  the  Nuclear  Regulatory  Conunission. 
James  W.  CliCEard, 

Senior  Project  Manager,  Pmject  Directorate 
lV-2,  Division  of  Reactor  Projects  lll/W,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  96-7836  Filed  3-29-96;  8:45  ami 
BILLING  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Information  Collection  Activity  Under 
OMB  Review 

agency:  Office  of  Management  and 

Budget. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501  et  seq.],  this 
notice  requests  comment  on  the 
following  two  proposed  information 
collections  contained  in  the  proposed 
revision  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-133,  “Audits 
of  Institutions  of  Higher  Education  and 
Other  Non-Profit  Institutions,’’ 
published  on  March  17, 1995,  for 
comment  within  60  days,  i.e.,  by  May 
16, 1995  (60  FR  14594). 

The  information  collection  request 
involves  two  types  of  entities:  (1) 
Reports  from  auditors  concerning  their 
audit  findings  to  auditees  and  (2) 
reports  from  auditees  to  the  Federal 
Government  concerning  these  audit 
reports.  Circular  A-133  specifies  what 
auditors  are  required  to  report  to 
auditees,  including  under  Sections 


13.C.,  Auditor’s  Reporting  under 
Financial  Statements  and  Auditor’s 
Reporting  and  18.b.(4),  Program  Audit 
Guide  Not  Available  under  Program- 
Specific  Audit  (these  sections  are  being 
renumbered  in  the  pending  final 

revision  as  § _ .505  and 

§ _ .235(b)(4),  respectively).  Circular 

A-133  also  specifies  what  auditees  are 
required  to  report  to  the  central 
clearinghouse  designated  by  OMB, 
including  the  “Information 
Accompanying  Certificate  of  Audit,’’ 
enumerated  in  Sections  16.b., 
Certification  imder  Report  Submission 
and  18.C.,  Reporting  for  Program- 
Specific  Audits  under  Program-Specific 
Audit  (these  sections  are  being 
renumbered  in  the  pending  final 

revision  as  § _ .320  and  § _ .235(c), 

respectively).  OMB  anticipates  that 
there  will  be  both  a  long  form  and  short 
form  for  auditees  to  report  these  data 
elements,  depending  on  the 
characteristics  of  the  auditee  and  the 
amount  and  niunber  of  Federal  awards 
expended  by  the  auditee. 

OMB  estimates  that  reporting  by 
auditors  currently  takes  10  hours  and 
will  take  12  homrs  under  the  proposal. 
Further,  OMB  estimates  that  reporting 
by  auditees  currently  takes  16  hours  on 
the  average  and  will  take  20  hours 
under  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposal,  contact  Sheila  Conley,  Office 
of  Federal  Financial  Management,  OMB 
(telephone:  202-395-3070). 

ADDRESSES:  Written  comments  should 
be  sent  by  May  31, 1996  to:  Sheila 
Conley,  Office  of  Federal  Financial 
Management,  OMB,  Room  6025  New 
Executive  Office  Building,  Washington, 
DC  20503. 

John  B.  Arthur, 

Associate  Director  for  Administration. 

[FR  Doc.  96-7871  Filed  3-29-96;  8:45  am) 
BILLING  CODE  3110-01-P 


Information  Collection  Activity  Under 
OMB  Review 

agency:  Office  of  Management  and 
Budget. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501  et  seq.),  this 
notice  announces  that  an  information 
collection  request  was  submitted  to  the 
Office  of  Management  and  Budget’s 
(OMB’s)  Office  of  Information  and 
Regulatory  Affairs  for  review.  On 
January  19, 1996,  OMB  published  both 
interim  final  amendments  to  OMB’s 
governmentwide  guidance  on  lobbying 


with  a  request  for  comments  within  60 
days,  i.e.,  by  March  19, 1996  (61  FR 
1412),  and  a  notice  of  information 
collection  activity  under  OMB  review 
for  emergency  processing  under  5  CFR 
1320.13  (61  FR  1413).  To  date,  only 
nonsubstantive  comments  have  been 
received. 

The  information  collection  request  is 
for  amendments  to  the  Standard  Form 
(SF)-LLL,  Disclosure  of  Lobbying 
Activities,  as  necessitated  by  the 
“Lobbying  Disclosure  Act  of  1995, 
which  became  law  on  December  19, 
1995,”  and  which  was  effective  January 
1, 1996.  This  early  effective  date 
necessitated  a  request  for  emergency 
processing.  The  SF-LLL  is  the  standard 
disclosure  reporting  form  for  lobbying 
paid  for  with  non-Federal  funds,  as 
required  by  OMB’s  governmentwide 
guidance  for  new  restrictions  on 
lobbying,  which  was  issued  imder  31 
U.S.C.  1352  (popularly  know  as  the 
“Byrd  Amendment”).  The  new  lobbying 
statute  simplified  the  information 
required  to  be  disclosed  under  31  U.S.C. 
1352. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposal,  contact  Barbara  F.  Kahlow, 
Office  of  Federal  Financial 
Management,  OMB  (telephone:  202- 
395-3053). 

ADDRESSES:  Written  comments  should 
be  sent  by  May  1, 1996,  to:  Barbara  F. 
Kahlow,  Office  of  Federal  Financial 
Management,  OMB,  Room  6025  New 
Executive  Office  Building,  Washington, 
DC  20503  and  Edward  Springer,  OMB 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Room  10236 
New  Executive  Office  Building, 
Washington,  DC  20503. 

John  B.  Arthur, 

Associate  Director  for  Administration. 

[FR  Doc.  96-7870  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  311(M)1-P 


Performance  of  Commercial  Activities, 
OMB  Circular  No.  A-76 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  The 
President. 

ACTION:  Notice  of  Transmittal 
Memorandum  No.  15,  to  the  OMB 
Circular  No.  A-76,  “Performance  of 
Commercial  Activities,”  “Revised 
Supplemental  Handbook.” 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  publishes  its 
revisions  to  the  Supplemental 
Handbook  issued  as  a  part  of  its  August 
4, 1983,  OMB  Circular  No.  A-76, 
“Performance  of  Commercial 
Activities.”  Circular  No.  A-76  was 
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originally  published  in  the  August  16, 
1983,  Federal  Register,  at  pages  37110- 
37116. 

The  Revised  Supplemental  Handbook 
seeks  the  most  cost-effective  means  of 
obtaining  commercial  support  services 
and  provides  new  administrative 
flexibility  in  the  Government’s  make  or 
buy  decision  process.  The  revision 
mc^ifies  and,  in  some  cases,  eliminates 
cost  comparison  requirements  for 
recurring  commercial  activities  and  the 
establishment  of  new  or  expanded 
interservice  support  agreements; 
reduces  reporting  and  other 
administrative  burdens;  provides  for 
enhanced  employee  participation;  eases 
transition  requirements  to  facihtate 
employee  placement;  maintains  a  level 
playing  field  for  cost  comparisons 
between  Federal,  interservice  support 
agreement  and  private  sector  offers,  and 
seeks  to  improve  accoimtability  and 
oversight  to  ensure  that  the  most  cost 
effective  decision  is  implemented.  The 
proposed  revision  improves  upon 
existing  guidance  by  clarifying 
provisions  that  may  have  made  the  cost 
comparison  process  unnecessarily 
difficult  or  lead  to  less  than  optimal 
outcomes. 

DATES:  The  provisions  of  the  Revised 
Supplemental  Handbook  are  effective 
March  27, 1996  and  shall  apply  to  all 
cost  comparisons  in  progress  that  have 
not  yet  undergone  bid  opening  or  where 
the  in-house  bid  has  not  yet  otherwise 
been  revealed. 

AVAILABILITY:  Copies  of  the  Revised 
Supplemental  Handbook  may  be 
obtained  by  contacting  The  ^ecutive 
Office  of  the  President,  Office  of 
Administration,  Pubhcations  Office, 
Washington,  DC  20503,  at  (202)  395- 
7332.  This  document  is  also  accessible 
on  the  OMB  Home  Page.  The  on-line 
OMB  Home  Page  address  (URL)  is  http:/ 
/www.whitehouse.gov/WH/EOP/omb 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Budget  Analysis  and  Systems  Division, 
NEOB  Room  6104,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Telephone  Nmnber:  (202)  395-6104, 

Fax  Number  (202)  395-7230. 

SUPPLEMENTARY  INFORMATION:  OMB 

received  26  comments  in  response  to  its 
request  for  comments  on  proposed 
revisions  to  the  Supplement^ 
Handbook,  published  in  the  October  23, 
1995,  Federal  Register,  page  54394: 
fifteen  from  Federal  agencies;  ten  from 
industry  or  trade  groups  and  one  from 
an  employee  organization.  A  siunmary 
of  the  substantive  agency  and  public 


comments  and  changes  made  to  the 
Supplemental  Handbook  is  attached. 

Alice  M.  Rivlin, 

Director. 

Attachment — Summary  of  Agency  and 
Public  Conunents  and  Changes  Made  to 
the  OMB  Circular  A-76  Supplemental 
Handbook 

Introduction 

1.  Americans  want  to  “get  their 
money’s  worth’’  and  want  a  Government 
that  is  more  businesslike  and  better 
managed.  The  reinvention  of 
Government  begins  by  focusing  on  core 
mission  competencies  and  service 
requirements.  Managers  must  begin  by 
asldng  some  fundamental  questions, 
like:  wby  are  we  in  this  business;  bas 
industry  changed  so  that  om* 
involvement  or  level  of  involvement  is 
no  longer  required;  is  our  approach  cost 
effective  and,  finally,  assmning  the 
Government  has  a  legitimate  continuing 
role  to  play,  what  is  the  proper  mix  of 
in-house,  contract  and  interservice 
support  agreement  resomces. 

2.  The  OMB  Circular  A-76  Revised 
Supplemental  Handbook  is  designed  to 
enhance  Federal  performance  through 
competition  and  choice.  It  seeks  the 
most  cost  effective  means  of  obtaining 
commercial  products  and  support 
services  and  provides  new 
administrative  flexibility  in  the 
Government’s  make  or  buy  decision 
process.  The  revisions  modify  and  in 
some  cases  eliminate  cost  comparison 
requirements  for  recurring  commercial 
and  interservice  support  agreement 
services;  reduce  reporting  and  other 
administrative  burdens;  provide  for 
enhanced  employee  participation;  ease 
transition  requirements;  provide  a  level 
playing  field,  while  recognizing  the 
differences  between  Government  and 
private  sector  accounting  and 
performance  measurement  systems,  and 
seek  to  improve  accountability  and 
oversight  to  ensure  that  the  most  cost 
effective  decision  is,  in  fact, 
implemented. 

3.  The  purpose  of  Circular  A-76  is  not 
to  convert  work  to  or  from  in-house, 
contract  or  interservice  support 
agreement  performance.  Rather,  it  is 
designed  to:  (1)  Balance  the  interests  of 
the  parties  involved,  (2)  provide  a  level 
playing  field  between  public  and  private 
sector  offerors,  and  (3)  encourage 
competition  and  choice  in  the 
management  and  performance  of 
recxirring  commercial  activities.  In 
establishing  common  ground  rules  for 
public-public  and  public-private 
competitions,  the  Revised  Supplement 
protects  the  procurement  process, 
establishes  a  common  baseline  for  cost 


and  quality  assessments,  creates  certain 
“good  employer’’  relationships  for 
affected  Federal  and  contract  employees 
and  determines  competitively  who  is 
best  prepared  to  do  the  work.  It  is 
designed  to  empower  Federal  managers 
to  make  soimd  business  decisions 
related  to  the  provision  of  recurring 
product  or  support  service 
requirements. 

Summary  of  Comments  and  Changes 
1.  Inherently  Governmental  Functions 

Inherently  governmental  functions,  as 
defined  in  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy 
Letter  92-1,  “Inherendy  Governmental 
Fimctions’’  (Federal  Register, 

September  30, 1992,  page  45096  and  the 
Federal  Register,  January  26, 1996,  page 
2627  implementing  the  Poficy  Letter 
through  the  Federal  Acquisition 
Regulations  at  Sections  7.103,  7.105  and 
7.500)  are  not  subject  to  performance  by 
contract.  Therefore,  management 
decisions  that  involve  the  transfer  of 
inherently  governmental  work  between 
agencies,  including  interservice  support 
agreements  (ISSAs),  are  not  subject  to 
the  Circular  or  the  Revised 
Supplemental  Handbook.  Likewise, 
decisions  involving  business 
management  practices,  the  development 
of  joint  ventures,  asset  sales,  the 
devolution  of  activities  to  State  and 
local  governments,  the  tenpination  of 
obsolete  services  or  the  decision  to  exit 
an  entire  business  line  are  not  subject  to 
the  cost  comparison  requirements  of  the 
Circular. 

Agency  and  Pubfic  Comments: 

Several  commenters  suggested  that 
individual  functions  should  be  defined 
as  either  inherently  governmental  or 
commercial.  One  commenter  suggested 
that  the  revision  modifies  the  definition 
of  what  is  inherently  governmental  by 
including  exemptions  for  certain 
activities  from  the  cost  comparison 
requirements  of  the  Circular.  Although 
the  draft  proposed  to  update  and 
expand  the  fist  of  commercial  activities 
attached  to  the  August  1983  Circular  A- 
76,  the  listing  remains  imchanged.  OMB 
is  not  considering  revisions  to  the 
Circular  itself  nor  is  OMB  revising  OFPP 
Policy  Letter  92-1.  The  Circular’s  fisting 
of  commercial  activities  is  illustrative.  It 
is  not  meant  to  be  all-encompassing. 
Activities  at  a  greater  or  lesser  degree  of 
specificity  may  be  considered 
commercial  activities.  Questions 
regarding  whether  a  function  is  or  is  not 
commercial  or  inherently  governmental 
may  be  forwarded  to  OMB  for  review. 

'Ihe  Supplement  clarifies  that  certain 
commercial  activities  are  exempt  ficm 
the  cost  comparison  requirements  of  the 
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Circular  and  may  be  converted  to  or 
from  in-house,  contract  or  interservice 
support  agreements  without  cost 
comparison,  for  reasons  other  than  cost. 
Inherently  governmental  activities  are 
not  commercial  in  nature,  are  not 
subject  to  the  Circular  and  cannot  be 
coriverted  to  contract  performance. 

2.  Reliance  on  the  Private  Sector 

The  Revised  Supplement  delegates  to 
agency  management  additional 
authority  to  determine  the  proper  mix  of 
in-house,  contract  and  interservice 
support  agreement  resources.  While  the 
Revision  retains  the  1983  Supplement’s 
requirements  to  contract  new  or 
expanded  work,  unless  a  cost 
comparison  is  conducted  to  support 
conversion  to  in-house  or  interservice 
support  agreement  performance,  it  also 
requires  conversion  to  contract  only 
when  it  is  cost  effective.  The  decision  to 
conduct  a  cost  comparison  is  itself 
within  the  agency’s  discretion. 

Agency  and  Public  Comments: 
Industry  and  trade  group  commenters, 
generally,  sought  a  “reinvigorated” 
policy  statement  of  strict  reliance  on  the 
private  sector.  In  their  view,  the 
Revision  should  require  or,  at  a 
minimum,  permit  the  direct  conversion 
of  all  commercial  activities  to  contract 
performance,  without  cost  comparison. 
Objections  were  made  to  the  proposal  to 
permit  agencies  to  continue  their 
existing  interservice  support  agreements 
for  commercial  activities,  without  cost 
comparison. 

OMB  is  not,  at  this  time,  considering 
changes  to  the  Circular  A-76  itself.  The 
Circular  requires  reliance  on  the  private 
sector  when  shown  to  be  economically 
justified.  It  does  not  require  the 
conversion  of  in-house  work  to  contract, 
as  a  matter  of  policy,  unless  a  cost 
comparison,  conducted  in  accordance 
with  its  Supplement,  demonstrates  it  to 
be  in  the  b^t  interests  of  the  taxpayer. 

3.  Exemptions  From  Cost  Comparison 

The  Circular  itself  exempts  certain 

recurring  commercial  activities  from 
cost  comparison,  including: 

Mobilization  requirements  within  the 
Department  of  Etefense,  the  conduct  of 
research  and  development  (R&D),  and 
direct  patient  care  activities  in 
Government  hospitals  or  other  health 
facilities. 

The  Revision  clarifies  this  policy  to 
permit  activities  that  are  exempt  from 
cost  comparison  requirements  of  the 
Circular  to  be  retained  in-house  or 
converted  to  or  from  in-house,  contract 
or  interservice  support  agreement 
performance,  without  cost  comparison. 
The  list  of  functions  exempted  from  cost 
comparison  is  expanded  to  include: 


national  security  activities,  mission 
critical  core  activities,  and  temporary 
emergency  requirements. 

Agency  and  Public  Comments:  There 
was  a  general  level  of  agreement  among 
all  commenters  that  the  addition  of 
these  functions  to  the  list  of  those 
exempt  from  cost  comparison  was 
needed  and  appropriate.  Several 
commenters  took  exception  to  the 
proposed  10  percent  of  total  FTE  limit 
for  “core  activities.”  The  Revision 
removes  this  limitation  and,  thereby, 
provides  a  significantly  expanded  level 
of  administrative  flexibility  to  identify 
functions  as  “core”  and  exempt  them 
from  cost  comparison.  In  place  of  the  10 
percent  core  limit,  one  commenter 
requested  the  right  to  appeal  agency 
determinations  of  their  core 
requirements  and  decision  to  convert 
from  in-house  to  contract  performance 
on  the  basis  of  a  core  designation.  This 
change  has  not  been  made.  The 
determination  of  a  “core”  function  is, 
fundamentally,  a  management  decision. 

4.  Annual  Inventory  and  Reporting 
Requirements 

The  revision  eliminates  required 
study  schedules  and  quarterly  study 
status  reporting,  as  unnecessary  and 
administratively  burdensome.  Agencies 
are,  however,  required  to  maintain  an 
inventory  of  commercial  activities  with 
information  on  completed  cost 
comparisons. 

Agency  and  Public  Comments:  There 
was  general  agreement  that  the  existing 
OMB  inventory  and  reporting  system 
was  unnecessary  and  administratively 
burdensome.  In  accordance  with  one 
commenter’s  suggestion,  all  inventory 
requirements  are  now  identified  in 
Appendix  3.  These  requirements  are 
consistent  with  the  Department  of 
Defense  Commercial  Activity  Inventory 
and  Reporting  System,  to  permit 
Government  wide  aggregations  of  data 
by  function  and  reason  code.  At  their 
discretion,  civilian  agencies  should  be 
able  to  duplicate  the  DOD  inventory  and 
reporting  system  without  significant 
time  or  expense. 

5.  Waivers 

The  1983  Supplement  permitted 
agencies  to  issue  cost  comparison 
waivers,  if  effective  price  competition  is 
available  and  a  determination  is  made 
that  an  in-house  Most  Efficient 
Organization  (MEO)  has  no  reasonable 
chance  of  winning  a  competition  with 
the  private  sector.  Agencies  were  not 
permitted  to  waive  cost  comparison 
requirements  to  convert  from  contract  to 
in-house  performance  and  there  is  no 
mention  of  waivers  with  respect  to 


interservice  support  agreement 
competitions. 

The  Revision  broadens  an  agency’s 
authority  to  waive  cost  comparisons  to 
convert  to  or  from  in-house,  contract  or 
interservice  support  agreement,  without 
cost  comparison,  if  it  is  found  that:  (1) 
The  conversion  will  result  in  a 
significant  financial  or  service  quality 
improvement  and  that  the  conversion 
will  not  serve  to  reduce  significantly  the 
level  or  quality  of  competition  in  the 
future  award  or  performance  of  work  or 
(2)  there  is  a  finding  that  the  in-house 
or  contract  (in  the  case  of  a  possible 
conversion  from  contract  to  in-house 
performance)  offers  have  no  reasonable 
expectation  of  winning  a  competition. 

In  general,  if  an  agency  undertakes  a 
major  independently  conducted 
business  analysis  and  determines  that 
significant  savings — in  excess  of  the 
minimum  differential — can  be  achieved 
by  conversion  or,  if  significant 
performance  improvements  are  likely, 
beyond  what  could  be  reasonably 
expected  from  a  reorganization  of  the 
current  approach,  the  agency  may  be 
justified  in  waiving  the  A— 76  cost 
comparison.  The  Revision  clarifies  that 
agency  waivers,  with  supporting 
documentation,  are  subject  to  public 
review  and  the  A-76  administrative 
appeal  process.  Finally,  the  Revision 
also  formalizes  OMB’s  waiver  guidance 
on  DOD  Base  Closures  and  expands  it  to 
include  commercial  activities  at  civilian 
agency  locations  that  have  announced  a 
date-certain  closure. 

Agency  and  Public  Comments:  There 
was  a  general  level  of  agreement  among 
all  commenters  that  the  authority  to 
issue  waivers  needed  to  be  broadened  to 
include  the  conversion  of  work  to  or 
from  in-house,  contract  or  interservice 
support  agreement.  There  was  also  a 
general  level  of  agreement  that  the 
waiver  requirements  of  the  1983 
Supplement  were  too  narrow — only  one 
waiver  having  been  issued  in  over  12 
years.  Concern  was  expressed,  however, 
for  the  organizational  level  authorized 
to  issue  such  waivers.  Originally,  the 
comment  draft  limited4he  waiver 
decision  to  the  Secretary.  In  response  to 
a  number  of  comments,  the  authority  to 
issue  a  cost  comparison  waiver  may 
now  be  delegated  to  the  Assistant 
Secretary  level.  Within  DOD,  this 
authority  may  be  further  delegated  to 
the  Assistant  Service  Secretaries.  This 
delegation  facilitates  the  appeal  of 
waiver  decisions,  which  has  also  been 
clarified  in  the  Revision  over  the 
comment  draft. 

6.  Employee  Participation 

The  Revision  provides  additional 
guidance  regarding  the  development  of 
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the  Performance  Work  Statement,  in- 
house  management  plan  and  cost 
estimate.  The  Revision  encourages 
agencies  to  consult  with  employees  and 
involve  them  at  the  earliest  possible 
stages  of  the  competition  process, 
subject  to  the  restrictions  of  the 
procurement  process  and  conflict  of 
interest  statutes.  Agencies  are  requested 
to  afford  employees  and  private  sector 
interests  an  opportunity  to  comment  on 
solicitations  prior  to  the  opening  of 
bids.  This  will  ensure  that  the 
solicitation  is  complete  and  that  all 
parties  are  treated  fairly.  The  Revision 
also  affords  additional  time  to  interested 
parties  to  submit  cost  comparison 
appeals.  - 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  this  issue.  One  commenter  felt  that 
it  was  particularly  important  that  the 
Revision  clarify  employee  participation 
opportunities.  The  1983  Supplement 
was  silent  on  this  issue. 

7.  Performance  Standards 

The  1983  Supplement  did  not  permit 
conversion  decisions  to  be  based  upon 
the  comparison  of  performance 
measures  or  standards.  The  Revision 
authorizes  conversion  to  or  from  in- 
house,  contract  or  interservice  support 
agreement  performance,  if  an  agency 
determines  that  performance  meets  or 
exceeds  generally  recognized 
performance  and  cost  standards. 
Performance  standard-based 
competitions  must  reflect  the  agency’s 
fully  allocated  costs  of  performance  and 
must  be  certihed  as  being  in  full 
compliance  with  the  Managerial  Cost 
Accounting  Concepts  and  Standards  for 
the  Federal  Government,  Statement  of 
Recommended  Accounting  Standards 
Number  4,  or  .subsequent  guidance.  The 
cost  comparability  procedures  described 
in  the  Revision,  such  as  those  related  to 
fringe  benefit  factors,  will  also  be  used 
in  assessing  performance  against  these 
standards. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  this  issue,  although  one  commenter 
suggested  that  the  use  of  existing 
manuals  to  establish  performance 
standards  for  Federal  employees  is  too 
new  an  idea.  Performance  measures  and 
cost  standards  are  becoming  more 
widely  used  to  assess  performance  in 
government  and  in  the  private  sector. 
Indeed  their  development  is  required  by 
the  Government  Performance  Results 
Act  (GPRA).  As  noted  by  several 
commenters,  the  difficulty  lies  in 
assuring  that  historical  performance 
measures  are  accurate  and  comparable. 
The  Revision  establishes  required  levels 
of  oversight  and  certification  to  ensvue 


that  a  high  degree  of  comparability  is 
reached.  The  question  was  raised 
whether  performance  standard-based 
cost  comparisons  could  be  used  in 
interservice  support  agreement 
comparisons.  The  Revision  clarifies  the 
paragraph  to  note  that  the  answer  is  yes, 
but  only  when  those  standards  are 
consistent  with  the  comparative  costing 
rules  of  the  Revision.  This  may  require 
some  detailed  analysis  of  industry 
standards  and  adjustments  to  internal 
agency  performance  measures. 

8.  Conversions  With  Federal  Employee 
Placement 

The  Revision  authorizes  the 
conversion  of  functions  involving  11  or 
more  FTE  to  contract  performance, 
without  cost  comparison,  if  fair  and 
reasonable  prices  can  be  obtained  from 
qualified  commercial  sources  and  all 
directly  affected  Federal  employees 
serving  on  permanent  appointments  are 
reassigned  to  other  comparable  Federal 
positions  for  which  they  are  qualified. 

Agency  and  Public  Comments:  There 
was  strong  support  and  strong 
opposition  to  this  provision.  One 
commenter  suggested  that  no 
conversions  should  be  authorized 
without  a  cost  comparison — even  if  all 
Federal  employees  are  placed  in  other 
comparable  Federal  positions.  It  was 
suggested  that  this  new  administrative 
flexibility  denies  taxpayers  the  benefits 
of  a  cost  comparison  and  fails  to 
accommodate  public  employee 
interests.  Short  of  eliminating  this 
provision,  OMB  was  asked  to  assure  the 
right  to  appeal  such  decisions  and  that 
placement  be  limited  to  the  commuting 
area.  In  contrast,  another  commenter 
objected  to  the  idea  that  failure  to  place 
a  single  employee  could  require  a  cost 
comparison  or  otherwise  delay  a  direct 
conversion  to  contract. 

The  provision  has  been  modified  to 
clarify  that  in  addition  to  assuring 
placement  in  “comparable  Federal 
positions,”  the  conversion  to  contract 
with  placement  and  without  cost 
comparison  is  limited  to  competitive 
awards.  These  direct  conversions  to 
contract  must  retain  the  benefits  of  full 
and  open  competition.  In  the  absence  of 
adverse  actions  to  Federal  employees 
and  similar  to  the  policy  of  reliance  on 
the  private  sector  for  new  starts  and 
expansions.  Federal  managers  should  be 
permitted  to  rely  on  the  competitive 
dynamics  of  the  private  sector. 

The  request  to  limit  Federal  employee 
placements  to  the  commuting  area  has 
been  rejected.  The  request  is  too 
limiting  and  not  in  the  long-term  best 
interests  of  either  the  Government,  who 
has  an  interest  in  redirecting  important 
resources,  or  individual  employees. 


The  comment  draft  admonished 
Federal  managers  not  to  modify, 
reorganize  or  divide  functions  for  the 
purpose  of  circumventing  the 
requirements  of  the  Revised 
Supplement.  One  commenter  further 
requested  the  ability  to  appeal 
individual  organizational  changes. 

While  the  Revision  expands  the  appeal 
process  to  permit  interested  parties  to 
appeal  not  only  costing  questions,  as 
permitted  under  the  1983  Supplement, 
but  also  general  compliance  issues,  it 
does  not  permit  appeals  of  basic 
organizational  decisions.  The  A-76 
appeal  process  is  not  a  surrogate  to 
resolve  management-union  complaints. 

9.  The  10  FTE  or  Less  Rule 

The  1983  Supplement’s  10  FTE  or  less 
rule  that  permits  the  conversion  of  a 
function  to  contract  performance 
without  cost  comparison — even  with 
adverse  employee  impacts — is  extended 
by  the  Revision  to  the  conversion  of 
similarly  sized  activities  to  in-house  or 
interservice  support  agreement 
performance,  without  cost  comparison. 

Agency  and  Public  Comments:  One 
commenter  suggested  that  the  10  FTE  or 
less  threshold  be  raised  to  50  FTE.  This 
change  would  permit  the  conversion  of 
activities  to  or  from  in-house,  contract 
or  interservice  support  agreement, 
without  cost  comparison  and  without 
placement  (adverse  action  would  be 
authorized).  This  recommendation  was 
not  accepted. 

The  10  FTE  or  Less  Rule  is  a 
recognition  that  there  is  a  break-even 
point  where  the  cost  of  conducting  the 
comparison  is  not  likely  to  outweigh  the 
expected  benefits.  The  10  FTE  or  Less 
Rule  has  long  been  accepted  as  a 
reasonable  approximation  of  this  point. 
The  Revision  does  not  change  this 
requirement.  Based  upon  agency 
experience,  we  believe  that  cost 
comparisons  at  the  11-50  FTE  levels  do 
result  in  significant  MEO  and 
competition  savings. 

10.  MEO  Implementation 

The  Revision  eliminates  the  1983 
Supplement’s  180-day  MEO 
implementation  requirement.  The 
Revision  requires  agencies  to  develop  a 
transition  plan  for  each  competitive 
solicitation.  This  approach  should 
permit  agencies  to  plan  for  employee 
placements  and  facilitate  a  more  orderly 
transition  of  work  to  or  from  in-house, 
contract  or  interservice  support 
agreement. 

The  Revision  permits  agencies  to 
assume  that  current  organizational 
structures  and  wage  grade  systems 
reflect  their  MEO.  A  signed  certification 
is  required  and  may  be  based  upon  an 
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number  of  reinvention  initiatives. 
Certified  MEO  decisions  are  not  subject 
to  appeal. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  MEO  implementation  change. 
Taken  in  combination  with  the 
Revision’s  new  requirement  to  conduct 
Post-MEO  Performance  Reviews,  the 
provision  permits  for  better  employee 
and  workload  transition  planning. 

Several  commenters,  however,  asked 
for  permission  to  consider  existing 
interservice  support  agreement 
reimbursable  rates  as  felly  competitive 
costs,  under  the  Circular,  for  purposes 
of  comparisons  with  the  private  sector. 
This  change  has  not  been  made.  In 
general,  these  rates  do  not  currently 
reflect  the  requirements  of  the  CFO  Act, 
GPRA  or  the  FASB,  nor  do  they  reflect 
the  hinge  benefits,  liability,  overhead, 
depreciation,  capital,  contract 
administration,  or  other  cost 
adjustments  necessary  for  a  level 
playing  field  to  exist,  such  as  Federal 
taxes.  They  are  also  often  structured  to 
permit  the  cross-subsidization  of  one 
service  to  another  within  the  agency’s 
revolving  fund. 

1 1.  Cost  Comparison  Completion 

The  1983  Supplement  makes  no 
mention  of  study  completion  time 
frames.  However,  because  functions 
could  not  be  converted  to  contract  or  in- 
house  performance  without  a  cost 
comparison,  there  has  been  an  incentive 
to  never  complete  the  cost  comparison, 
if  the  desired  outcome  is  to  maintain  the 
status  quo.  The  Revision  requires 
agencies  to  report  to  OMB  on  any  study 
not  completed  within  18  months  for 
single  fimction  studies  and  36  months 
for  multi-function  studies  and  the 
corrective  actions  taken. 

Agency  and  Public  Comments: 

Several  commenters  objected  to  the 
suggestion  that  A-76  cost  comparisons 
(including  the  development  of  the  PWS 
and  Management  Plan)  can  or  should  be 
completed  within  18  to  36  months. 

Other  commenters  objected  that  the 
time  frames  were  too  long  and  did  not 
reflect  the  45-90  day  average 
solicitation  response  times  required  by 
most  Government  service  support 
solicitations. 

The  required  report  is  to  OMB.  It  is 
not  a  requirement  to  complete  a  study. 
However,  where  a  study  has  not  been 
completed,  the  agency  must  explain 
what  the  problem  is  and  what  the 
agency  is  doing  to  assure  that  study 
completion  times  will  be  reasonable. 

The  analogy  to  the  private  sector’s 
solicitation  response  requirement  is 
inappropriate,  as  the  Government  is  also 
developing  historical  workload  and 


minimum  performance  standard  data.  It 
is  not  expected  that  cost  comparisons 
conducted  for  possible  conversion  fi-om 
contract  to  in-house  performance  will 
require  these  longer  time  frames,  as  the 
workload  and  performance  measures 
are,  generally,  well  developed. 

12.  Post-MEO  Performance  Reviews 

Contracts  are  regularly  inspected  for 
performance  and  subjected  to  financial 
audit.  As  a  matter  of  accountability,  the 
Revision  requires  agencies  to  conduct 
Post-MEO  Performance  Reviews  on  not 
less  than  20  percent  of  all  functions 
retained  or  converted  to  in-house 
performance  as  a  result  of  a  cost 
comparison.  These  reviews  will  confirm 
that  the  MEO  was  properly  estimated 
and  implemented  and  that  work  is  being 
performed  in  accordance  with  the  terms, 
quality  standards  and  costs  specified  in 
the  PWS. 

Agency  and  Public  Comments:  This 
proposal  was  found  to  be  insufficient  by 
several  commenters,  while  it  was 
strenuously  objected  to  by  several 
others.  One  commenter  asked  that  the 
requirement  be  eliminated  as  an 
additional  and  unnecessary 
administrative  burden.  The  name  was 
changed  from  Post-MEO  Performance 
Audit  to  Post-MEO  Performance  Review 
to  assuage  concerns  over  the  level  of 
detail  required. 

OMB  is  committed  to  ensuring  that 
the  cost  comparison  process  is  fair  and 
equitable.  A  major  private  sector 
complaint  has  been  that  Government 
agencies  “buy-in.”  The  problem  is  that 
the  private  sector  undergoes  extensive 
contract  performance  inspections, 
evaluations,  and  financial  audits,  while 
the  in-house  organization  is  currently 
subject  to  none  of  these  oversight 
reviews.  It  was  urged  that  100  percent 
of  all  in-house  cost  comparison  “wins” 
be  subjected  to  Post-MEO  Review.  There 
is,  however,  concern  for  the 
administrative  burdens  being  imposed 
by  the  Circular.  Therefore,  the  Revision 
retains  a  20  percent  requirement. 

Several  commenters  suggested  that  if 
the  MEO  is  found  to  be  in  default,  it 
should  not  be  allowed  to  compete  under 
a  new  solicitation.  This 
recommendation  has  not  been  accepted. 
The  Revision  calls  for  the  contracting 
officer  to  retreat  first  to  the  next  low 
offeror,  if  feasible.  If  retreat  to  the  next 
low  offeror  (contract  bid)  is  not  feasible, 
a  new  cost  comparison  is  required.  In 
retreating  to  the  next  low  offeror,  a 
conversion  to  contract  without 
additional  cost  comparison  is  possible. 

One  commenter  suggested  that  Post- 
MEO  Reviews  be  announced  in  the 
Commerce  Business  Daily.  This 
recommendation  has  not  been  accepted 


because  it  would  be  burdensome.  To 
ensure  compliance  over  time,  the  A-76 
inventory  and  reporting  system  will 
require  agencies  to  prepare  an  annual 
list  of  completed  cost  comparisons 
retained  in-house  or  by  contract  and  the 
number  of  Post-MEO  Reviews 
completed.  This  listings  will  be  made 
available  to  the  public  upon  request. 

One  commenter  asked  whether  failure 
to  comply  with  the  Transition  Plan 
implementing  the  MEO  would  be 
construed  as  a  default.  Changes  have 
been  made  to  clarify  that  a  significant 
failure  to  implement  the  Transition 
Plan,  such  that  it  would  invalidate  the 
cost  comparison,  would  be  considered  a 
default.  Another  commenter  suggested 
making  the  review  due  one  year  after 
implementation  of  the  MEO.  The  180- 
day  MEO  implementation  requirement 
no  longer  exists  and  since  the  MEO  may 
be  implemented  via  the  transition  plan 
establishing  a  hard  date  to  conduct  the 
review  is  difficult.  It  must  be  completed 
within  the  cost  comparison  period.  The 
time  frame  for  completing  Post-MEO 
Performance  Reviews  is  left  to  the 
discretion  of  the  agency,  but  must  be 
within  the  contract  or  cost  comparison 
period. 

13.  The  Streamlined  Cost  Comparison 
Alternative 

In  addition  to  the  generic  cost 
comparison  methodology,  a  streamlined 
cost  comparison  process  has  been 
developed  for  activities  involving  65 
FTE  or  less.  This  approach  avoids  the 
cost  comparison’s  current  reliance  on 
the  procurement  process,  imtil  a  final 
decision  to  contract  has  been  made. 
Within  the  policies  and  procedures  laid 
out  by  the  Revision,  existing  contracts 
can  be  used  to  determine  competitive 
private  sector  costs. 

Agency  and  Public  Comments:  The 
streamlined  cost  comparison 
methodology  was  generally  accepted 
and  even  widely  acclaimed.  The  only 
real  disagreement  centered  on  the  size 
of  functions  that  could  be  cost 
compared  using  the  approach,  which 
was  established  in  the  comment  draft  at 
not  more  than  50  FTE. 

Several  commenters  asked  that  the 
threshold  be  unlimited  or  raised 
significantly.  OMB  did  not  expect  that 
either  the  private  sector  or  the  unions 
would  accept  an  unlimited  streamlined 
approach,  as  it  could  be  applied  to 
convert  to  or  from  in-house,  contract  or 
interservice  support  agreement.  One 
commenter,  believing  that  most  A-76 
cost  comparisons  to  date  have  involved 
less  than  50  FTE,  suggested  that  all  such 
functions  be  required  to  use  the 
Streamlined  cost  comparison  approach 
provided  by  the  draft.  This 
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recommendation  was  not  accepted  for 
the  reasons  noted  above.  Under  the 
streamlined  approach  and  as  a  matter  of 
equity,  there  is  no  opportunity  for  the 
development  of  an  in-house  MEO,  nor  is 
there  an  opportimity  for  the  private 
sector  to  sharpen  its  competitive  bid. 

The  process  relies  on  current  in-house 
and  contract  costs. 

One  commenter  was  concerned  that 
contracting  officers,  as  Federal 
employees,  might  be  incUned  to  select 
the  more  costly  comparable  contracts,  in 
order  to  give  Federal  employees  a 
competitive  advantage.  To  mitigate 
against  this  possibility,  it  was  suggested 
that  industry  “input”  in  the  selection  of 
comparable  contracts  is  necessary.  We 
disagree.  We  are  not  prepared  to  make 
such  an  assumption  nor  is  OMB 
prepared  to  impose  the  additional 
administrative  burdens  implied  by  such 
a  process  on  the  agencies.  The 
contracting  officer’s  selection  of 
compaiable  contracts — adjusted  for 
scope  and  quality,  are  not  subject  to 
eal. 

wo  other  important  comments  were 
received  on  this  issue.  First,  there  was 
a  request  that  a  policy  statement  be 
included  that  it  is  the  policy  of  the 
Government  to  consolidate  mutually 
supporting  functions  to  the  extent 
possible,  to  achieve  economies  of  scale. 
This  recommendation  has  not  been 
accepted,  because  A-76  is  not  the  place 
for  such  a  policy  determi.iation  and 
should  rather  be  left  to  agency 
managers.  It  was  also  recommended  that 
the  section  include  a  prohibition  on 
breaking  functions  down  to  permit  the 
use  of  the  streamlined  approach.  Like 
the  prohibition  against  modifications 
and  reorganizations  to  permit  direct 
conversion  to  contract,  the  comment 
draft  has  been  revised  to  prohibit 
agencies  from  reorganizing  specifically 
to  permit  the  use  of  a  streamlined  cost 
comparison. 

14.  Sector-Specific  Cost  Comparison 
Methodologies 

The  Revision  provides  sector-specific 
cost  comparison  methodologies  for 
aircraft  and  aviation  services  and  for 
motor  vehicle  fleet  management 
services.  Additional  sector-  specific  cost 
comparison  methodologies  are  expected 
and  interested  parties  are  encouraged  to 
work  with  OMB  on  their  development. 

Agency  and  Public  Comments:  While 
comments  were  received  in  response  to 
the  two  industry  cost  comparison 
methodologies  outlined  in  the  draft, 
there  were  no  objections  to  the  concept 
of  sector-specific  cost  comparisons  or 
their  developnjpnt. 

Initially,  the  General  Services 
Administration  (GSA)  raised  concerns 


about  the  proposed  cost  comparison 
requirements  for  comparing  interservice 
support  agreement  performance  of 
motor  vehicle  fleet  services.  GSA  was 
concerned  that  the  requirement  might 
conflict  with  the  GSA  Administrator’s 
statutory  authorities  regarding  motor 
vehicles.  After  further  discussion,  OMB 
and  GSA  agreed  to  jointly  issue  the 
guidance  in  Appendix  7  on  the  conduct 
of  these  comparisons.  Changes  were  also 
made  to  the  aircraft  and  aviation  cost 
comparison  methodology  to  reflect  cost 
accounting  improvements  suggested  by 
industry  and  made  through  the 
Interagency  Committee  for  Aviation 
Policy  (ICAP). 

15.  Costing  Changes 

a.  Labor.  Based  upon  the  Air  Force 
Management  Engineering  Agency 
(AFMEA)  man-hour  availability  report, 
the  Revision  increases  the  annual 
available  productive  hours  per  Federal 
employee  from  1744  hours  to  1776. 
Fringe  benefit  factors  are  updated  and 
expanded  to  include  the  projected  costs 
of  retirement  health  benefits  to  the 
Government.  The  standard  retirement 
cost  factor  for  the  Federal  Government’s 
complete  share  of  the  weighted  GSRS/ 
FERS  retirement  cost  to  the 
Government,  based  upon  the  full 
dynamic  normal  cost  of  the  retirement 
systems;  the  normal  cost  of  accruing 
retiree  health  benefits  based  on  average 
participation  rates;  Social  Security;  and 
Thrift  Savings  Plan  (TSP)  contributions 
has  been  increased  from  21.7  percent  to 
the  current  (1996)  rate  of  23.7  percent  of 
base  payroll  for  all  agencies. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  cost  of  labor  or  fringe.  One 
commenter  noted  that  the  number  of 
productive  military  hours  in  a  given 
year  are  not  cited  and  suggested  that  a 
30  percent  cost  penalty  be  added  to  in- 
house  bids  that  assume  continued  or 
mixed  military  operations.  The  Revision 
has  been  changed  to  require  the 
Service’s  Comptroller  to  establish  the 
number  of  military  productive  hours  in 
a  year. 

b.  Material  Costs.  The  escalation  rates 
for  supplies  received  from  GSA  and 
OLA  are  removed.  The  escalation  issues 
reflected  in  the  1983  Supplement  are 
now  reflected  in  the  reimbursable  rates 
used  by  these  agencies. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  cost  of  materials. 

c.  Overhead.  The  inclusion  of  direct 
and  indirect  operations  and  general  and 
administrative  overhead  has  long  been 
an  area  that  has  led  to  difficulty  and 
controversy.  This  controversy  has  been 
aggravated  by  the  fact  that  the 


Supplemental  Handbook  requires, 
generally,  the  calculation  of  the 
competitive  costs  of  in-house  MEO 
performance,  not  the  fully  allocated  cost 
of  in-house  (or  contract)  performance.  In 
an  efifort  to  resolve  this  problem  and 
improve  the  integrity  of  the  cost 
comparison  process,  the  Revision 
requires  a  standard  overhead  cost  factor 
of  12  percent  of  direct  labor  costs. 

Agency  and  Public  Comments: 

Industry  and  trade  groups  strongly 
supported  the  standard  overhead  cost 
factor  concept.  It  has  been  their  sense 
that  agencies  have  significantly 
imderstated  overhead  in  A-76  cost 
comparisons,  generally.  One 
commenter,  recognizing  the  difierence 
between  fully  allocated  costs  and  the 
comparative  cost  approach  utilized  by 
the  Supplement,  suggested  a  rate  of  15 
percent  instead  of  the  12  percent  in  the 
comment  draft.  Agencies  were  either 
silent  on  the  issue,  agreed,  or  agreed  in 
principle  but  recommended  a  range  of 
alternative  factors  (ranging  fit>m  5 
percent  to  12  percent). 

The  Revision  continues  to  require  a 
12  percent  standard  overhead  cost  rate 
in  each  cost  comparison.  Within  DOD, 
however,  the  Revision  distinguishes 
civilian  from  military  overhead.  DOD 
military  overhead  will  be  estabfisbed  by 
the  Service  Comptroller.  It  should  also 
be  reemphasized  that  the  Revision 
permits  any  agency  to  submit  data  to 
justify  any  one  of  a  series  of  alternative 
agency-wide  standard  cost  factors  to 
OMB  for  approval. 

d.  Cost  of  Capital.  The  1983 
Supplement  did  not  require  agencies  to 
consider  the  cost  of  capital  in  the 
development  of  their  in-house  cost 
estimate,  though  such  costs  were 
efiectively  included  in  competitive 
contract  offers.  The  Revision  requires 
that  agencies  include  the  cost  of  capital 
for  those  assets  purchased  two  years 
before  or  during  the  cost  comparison 
performance  period  and  not  provided  to 
the  contractor  as  Government  Owned 
and  Contract  Opierated  (GOCO) 
equipment  or  facilities.  Neither  capital 
nor  depreciation  costs  of  GOCO 
facilities  and  equipment  are  included  in 
the  cost  comparison.  This  change  is 
designed  to  remove  current  incentives 
to  delay  cost  comparisons  while  new, 
more  efficient  equipment  is  acquired 
and  to  reflect  the  real  costs  of  new  assets 
to  the  taxpayer. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  Umited  inclusion  of  the  cost  of 
capital. 

e.  Severance  Pay.  The  1983 
Supplement  permitted  agencies  to 
calculate  severance  at  2%  of  direct  labor 
or  as  determined  by  a  Mock  RIF.  Based 
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upon  the  low  actual  severance  rates 
incurred  to  date  and  to  avoid  the 
significant  administrative  costs  and 
delays  attendant  with  conducting  a 
detailed  Mock  RIF,  the  comment  draft 
would  have  restricted  severance  costs 
added  to  the  contract  hid  to  2%  of  labor 
costs. 

Agency  and  Public  Comments:  Upon 
review,  several  commenters  suggested 
that  the  2  percent  severance  factor  is  too 
low  given  current  downsizing  efforts. 
Placement  is  getting  more  and  more 
difficult  and  a  wider  range  of  services 
are  now  being  considered  for 
conversion.  It  was  also  noted  that  recent 
emphasis  on  interservice  support 
agreements  and  franchising  will  result 
in  the  elimination  of  additional 
placement  opportunities. 

To  accommodate  these  concerns,  the 
Revision  now  uses  a  factor  of  4  percent. 
Agencies  may  also  develop  agency-wide 
severance  pay  factors,  with  associated 
documentation,  for  approval  OMB. 

f.  Contract  Administration.  The  1983 
Supplement  permitted  agencies  to  use  a 
contract  administration  factor  (Table  3- 
1)  or  more  accmate  data.  Again,  in  an 
effort  to  improve  upon  the  integrity  of 
the  cost  comparison  process  and  reduce 
the  administrative  burdens  of 
conducting  a  cost  comparison,  the 
Revision  requires  the  use  of  Table  3-1, 
but  the  factors  have  been  increased  for 
most  studies.  This  approach  balances 
recent  changes  in  Federal  procurement 
regulations,  that  make  contract 
administration  easier,  with  concern  that 
proper  oversight  is  achieved. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  cost  factor  for  contract 
administration. 

g.  Gain  or  loss  on  Assets.  The  1983 
Supplement  permitted  agencies  to  add 
to  the  contract  price  the  loss  taken  or. 
any  asset  excessed,  even  if  the  asset  is 
used  by  the  in-house  MEO  and  not 
made  available  to  the  contractor.  The 
Revision  does  not  permit  any  losses  to 
be  calculated  on  any  asset  not  included 
in  the  MEO.  Assets  used  by  the  MEO 
and  not  made  available  to  the  contractor 
can  only  be  calculated  as  gains  and 
subtracted  from  the  contractor’s  bid. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  this  issue. 

h.  The  minimum  Differential.  The 
minimum  differential  represents  three 
costs;  (1)  costs  not  specifically  included 
in  the  in-house  cost  estimate:  (2) 
unknown  morale  and  other  disruption 
costs  caused  by  a  conversion  decision; 
and  (3)  a  minimum  level  of  estimated 
savings  to  the  taxpayer.  The  differential 
also  applies  to  conversion  to  in-house 
performance. 


Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  the  minimum  differential,  although 
one  commenter  recommended  its 
elimination.  Initially,  the  draft  provided 
for  the  minimum  differential  to  be  set  at 
10  percent  of  the  labor  costs  in  line  1 
of  the  cost  comparison  form.  It  was 
noted,  however,  that  this  differential 
can  become  more  and  more  burdensome 
as  studies  involve  larger  groups  of 
employees.  For  this  reason  the 
minimum  differential  is  capped  for 
conversions  to  or  ft’om  in-house, 
contract  or  interservice  support 
agreement  performance  at  the  lesser  of 
10  percent  of  in-house  personnel-related 
costs  (Line  1)  or  10  million  over  the 
performance  period.  Whenever  a  cost 
comparison  involves  a  mix  of  existing 
in-house,  contract,  new  or  expanded 
requirements,  or  assumes  full  or  partial 
conversions  to  in-house  performance, 
each  portion  is  addressed  individually 
and  the  total  minimum  differential  is 
calculated  accordingly. 

I.  Prorating  of  A^set  Costs.  The 
Revision  provides  that  assets  made 
available  to  the  contractor  are 
eliminated  firom  consideration  in  the 
cost  comparison.  Only  the  remaining 
competitive  costs  of  operations  or 
maintenance  are  included.  Assets  not 
made  available  to  the  contractor  are 
included  at  their  depreciation  values. 

Agency  and  Public  Comments:  One 
commenter  suggested  that  assets  used 
by  more  than  one  in-house  activity 
should  also  be  treated  as  a  common  cost 
and  not  included  in  the  Government’s 
in-house  estimate.  The  problem  is  that 
conversion  to  contract  or  interservice 
support  agreement  will  change  that 
asset’s  consumption  rate.  Equity 
requires  that  all  assets  used  by  the  MEO 
and  not  provided  to  the  contractor  be 
treated  as  having  value,  particularly 
when  the  contractor  must  replace  those 
assets  at  a  direct  cost  to  that  contractor’s 
competitive  offer. 

16.  Other  Changes 

Other  changes  in  the  Revised 
Supplement  are  designed  to  address 
specific  problems  that  have  been  raised 
over  the  years.  These  include  the 
following: 

a.  Interservice  Support  Agreements 

The  1983  Supplement  required 
agencies  to  conduct  cost  comparisons 
with  the  private  sector  prior  to  entering 
into  an  interservice  support  agreement 
(ISSA).  The  1983  Supplement  also 
required  all  existing  interservice 
support  providers  to  cost  compare  their 
current  operations  not  later  than 
September  30, 1987,  or  all  related  work 


would  be  converted  directly  to  contract 
performance. 

The  Revision  clarifies  policies 
regarding  the  use  of  interservice  support 
agreements  and  establishes  revised  cost 
comparison  requirements.  ISSAs  may 
offer  agencies  the  opportunity  to  reduce 
costs  through  economies  of  scale.  As  a 
result  and  to  encourage  agency 
consideration  of  ISSAs,  the  Revision 
permits  agencies  to  consolidate  existing, 
new  or  expanded  work  requirements  to 
ISSAs,  without  cost  comparison,  if  that 
work  is  transferred  prior  to  October  1, 
1997,  and  the  consolidation  does  not 
result  in  a  conversion  of  work  to  or  firom 
contract  perfonnance  and  the 
conversion  is  not  otherwise  authorized 
by  the  Revision.  Effective  October  1, 
1997,  the  Revision  will  permit  agencies 
to  continue  and  to  renew  existing  ISSA 
agreements  without  cost  comparison. 
Agency  heads  may  also  consolidate 
support  services  into  new,  intra-service 
revolving  or  franchise  funds  without 
cost  comparison — assuming  that  such  a 
consolidation  does  not  involve  the 
conversion  of  work  to  or  firom  in-house 
or  contract  performance.  Effective 
October  1, 1997,  and  unless  otherwise 
exempt  from  the  cost  comparison 
requirements  of  the  Circular,  new  or 
expanded  interservice  support  requests 
must  be  justified  by  a  cost  comparison. 
ISSAs  that  have  themselves,  however, 
conducted  a  cost  comparison  with  the 
private  sector  may,  at  the  customer 
agency’s  discretion,  accept  new  or 
expanded  work  without  further  cost 
comparison  on  the  customer  or  provider 
agency’s  part,  until  the  provider 
agency’s  workload  increases  by  30 
percent  or  65  FTE,  at  which  time 
another  provider  cost  comparison  is 
required. 

Agency  and  Public  Comments: 
Reaction  to  proposed  interservice 
support  agreement  cost  comparison 
requirements  was  as  mixed  as  it  was 
strong.  The  industry  and  trade  group 
commenters  were  opposed  to  the  cost 
comparison  process  outlined  in  the 
Revision,  as  weakening  the  provisions 
of  the  1983  Supplement,  though  it  is 
recognized  that  the  1983  provisions 
were  not  complied  with  in  practice.  The 
Revision,  generally,  only  restricts  the 
growth  of  these  activities  and  then  only 
as  determined  by  a  cost  comparison. 

In  contrast  and  with  only  one 
exception.  Federal  agencies  were 
equally  opposed  to  any  requirement  to 
compete  even  new  or  expanded  work 
with  the  private  sector,  prior  to 
initiating  an  interservice  support 
agreement.  Agencies  are  concerned  that 
requiring  A— 76  cost  comparisons  for 
interservice  support  agreements  will 
have  a  chilling  effect  upon  the  efficient 
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use  of  such  agreements.  In  the  view  of 
the  several  commenters,  the  under¬ 
utilization  of  existing  Government 
capacity  is  already  cause  for  concern. 
The  agencies  were  also  opposed  to  the 
inclusion  of  depreciation,  capital, 
contract  administration  costs  and  the 
minimum  differential,  when  comparing 
interservice  support  agreement  costs 
with  agency  or  contract  offers.  More 
importantly,  these  commenters 
expressed  concern  that  the 
administrative  flexibilities  made 
available  by  ISSAs  will  be  lost  if  subj^t 
to  A— 76  administrative  appeal. 

To  further  full  and  open  competition, 
OMB  has,  in  large  part,  not  adopted 
these  agency  recommendations. 
Interservice  support  agreements  are 
designed  to  provide  commercial 
activities,  under  contract  and  under  an 
agreed  upon  reimbursable  rate.  Existing 
ISSAs  will  continue  at  the  customers 
option.  The  Revision  relies  on 
competition  to  determine  their  growth. 

It  is  inappropriate  to  simply  displace  a 
private  sector  offeror  by  resorting  to 
internal  agreements.  Concerns  for 
administrative  flexibility  are  met  by  the 
Revision’s  use  of  exemptions,  waiver 
opportunities  and  the  incentives  created 
to  encourage  existing  ISSAs  to  compete 
directly  with  the  private  sector. 
Nevertheless,  in  an  effort  to  encourage 
agencies  to  consider  ISSAs,  the  draft 
was  changed  to  permit  agencies  to 
consolidate  work  to  ISSAs  prior  to 
October  1, 1997,  without  a  cost 
comparison. 

One  commenter  that  strongly  agreed 
with  the  draft’s  outline  and 
requirements,  also  sought  to  have  the 
Revision  clarify  what  a  proposing 
agency  needed  to  submit  in  response  to 
a  requesting  agency’s  solicitation  and  to 
clarify  the  requesting  agency’s  right  to 
reject  an  ISSA  proposal.  These  changes 
have  been  made.  The  requirement  was 
also  clarified  to  permit  Federal  and 
State  governments  to  provide  and 
receive  services  without  cost 
comparison  to  meet  emergency  disaster 
relief  requirements. 

Finally,  several  commenters  suggested 
that  a  specific  exception  be  granted  to 
inherently  governmental  activities, 
particularly  interagency  contract 
administration  services.  As  previously 
noted,  inherently  governmental 
functions  are  not  subject  to  the  cost 
comparison  requirements  of  the  Circular 
or  this  Supplement.  The  Revision 
clarifies,  however,  that  inherently 
governmental  levels  of  contract 
administration  are  not  subject  to  the 
cost  comparison  requirements  of  the 
Supplement. 


b.  Military  Personnel 

The  1983  Supplement  provided  that 
commercial  activities  performed  by 
military  personnel  were  to  be  converted 
to  civilian  performance.  This  resulted  in 
a  reluctance  to  cost  compare  certain 
activities.  The  Revision  permits  the 
military  Services  to  cost  military 
personnel  at  the  composite  rate  issued 
by  the  DOD  Comptroller  and,  if  retained 
in-house,  would  permit  these  activities 
to  continue  to  be  performed  by  military 
personnel.  This  change  does  not, 
however,  authorize  the  conversion  from 
in-house  civilian  to  military  personnel. 

Agency  and  Public  Comments:  There 
was  very  little  comment  or  disagreement 
on  this  issue. 

c.  Source  Selection 

There  have  been  complaints  that  the 
1983  Supplement  was  too  cost 
determinative  and  that  it  relied  too 
heavily  on  the  low  bid  offeror.  The 
benefits  of  competition,  should  be 
expressed  in  terms  of  the  quality  of 
services  and  in  terms  of  cost  to  the 
taxpayer.  The  problem  has  been  how  the 
Government’s  quality  of  services  will  be 
evaluated  and  by  whom,  when:  (a)  A 
Government  agency  itself  has  a  vested 
interest  in  the  competition  and  (b)  the 
best  overall  private  sector  offeror  chosen 
from  among  qualifred  and  responsive 
offerors  is  not  the  low  contract  offeror. 
Guidance  is  provided  on  the  use  of 
competitive  negotiation  or  source 
selection  techniques  in  A-76  cost 
comparisons.  The  Revision  permits 
agencies  to  conduct  cost  comparisons 
and  award  to  other  than  the  low  private 
sector  offeror. 

Agency  and  Public  Comments:  The 
private  sector,  generally,  raised 
concerns  regarding  the  use  of  “best 
value’’  contracts  and  the  inclusion  of 
“past  performance”  in  the  selection 
process.  While  recognizing  that  the 
Revision  includes  needed  guidance  on 
the  use  of  source  selection  and 
negotiated  procurement  in  a  cost 
comparison  with  a  vested  Government 
interest,  these  commenters  sought 
assurances  that  the  Government’s  in- 
house  bid  would  also  undergo  a  “best 
value”  and  a  “past  performance” 
evaluation.  The  problem,  of  course,  is 
that  the  A-76  process  assumes  that  the 
selected  private  sector  offeror  will 
compete  with  a  duly  authorized 
Government  cost  estimate.  A  costing 
penalty  that  would  assume  that  the  in- 
house  bid  was  not  a  good  past  performer 
was  suggested,  but  not  quantified,  or 
accepted. 

A-76  has  long  assumed  that  in-house 
performance  is  acceptable  and,  thus,  the 
in-house  bid  has  always  been  treated  as 


a  responsive,  responsible  offer.  This  is 
not  unlike  what  is  done  in  the  private 
sector  when  a  true  make  or  buy  decision 
is  being  analyzed.  While  it  is  true  that 
as  much  as  25  percent  of  a  contractor’s 
technical  proposal  may  be  weighted  for 
evaluation  purposes  for  past 
performance,  the  contractor’s  bid  does 
not  directly  include  past  performance  in 
competition  with  the  Government’s  cost 
estimate.  The  recommendation  has  not, 
therefore,  been  accepted. 

d.  Appeals 

Following  a  tentative  waiver  or  cost 
comparison  decision,  the  A-76 
Administrative  Appeals  process  is 
invoked.  The  proc^ure  does  not 
authorize  an  appeal  outside  the  agency 
or  judicial  review,  nor  does  it  authorize 
sequential  appeals. 

The  Revision  extends  the  time  firame 
that  appeals  may  be  submitted  from  15 
working  days  to  20.  The  agency  may 
extend  the  appeal  period  to  a  maximum 
of  30  work  days  if  the  cost  study  is 
particularly  complex. 

Agency  and  Public  Comments:  One 
commenter  placed  great  emphasis  on 
the  appeals  process  and  was  generally 
supportive  of  the  process  outlined  by 
the  Revision.  Greater  latitude  in  the 
range  of  issues  that  are  subject  to 
appeal,  clarification  as  to  the  right  to 
appeal  agency  waiver  decisions,  and  for 
the  right  to  appeal  to  an  authority 
outside  of  the  agency  was  requested. 

The  Revision  was  changed  to  clarify  that 
appeals  may  be  made,  ^sed  upon  ^e 
factual  information  contained  in  agency 
waiver  justifications.  Changes  were  also 
made  to  modify  the  scope  of  eligible 
appeals  to  include:  formal  information 
denials,  instances  of  clear  A-76  policy 
violations,  and  to  clarify  that 
streamlined  and  sector  specifiA:ost 
comparisons  were  subject  to  appeal. 

Not  accepted  was  a  recommendation 
to  permit  appeals  of  agency 
reorganizational  decisions.  The  issue 
here  is  the  establishment  of  an  agency’s 
reorganization  for  the  alleged  “purpose” 
of  violating  the  Circular.  The 
recommendation  could  potentially 
subject  all  modifications  and 
organizational  changes  to  an  A-76 
appeal.  Also  not  accepted  was  a 
recommendation  that  appeals  be 
decided  by  another  agency.  The  request 
to  appeal  to  an  outside  agency  was  not 
accepted,  because  it  would  be 
administratively  burdensome  and 
because  experience  with  the  Circular 
has  not  shown  intra-agency  appeals  to 
be  flawed.  We  should  note,  however, 
that  the  Revision  raises  the  level  of  the 
appeal  authority  above  that  provided  in 
the  1983  Supplement.  Finally,  one 
commenter  requested  authority  to 
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appeal  agency  “core”  determinations. 
This  recommendation  was  not  accepted; 
these  are  non-appealable  management 
decisions. 

One  commenter  noted  that  the 
appeals  procedures  did  not  specifically 
address  the  use  of  performance 
measrues  as  permitted  by  Part  I,  Chapter 

l.C.7.  An  ad^tional  paragraph 
clarifying  this  point  has  b^n  included 
in  the  Revision. 

Another  commenter  suggested  that 
the  private  sector  should  be  able  to 
initiate  a  cost  comparison  requirement 
and,  further,  appeal  any  agency  decision 
to  dismiss  private  proposals  to  contract 
out  or  conduct  a  cost  comparison.  This 
reconunendation  was  not  accepted.  The 
decision  to  conduct  a  cost  comparison, 
like  other  management  decisions,  is  left 
to  the  agency’s  discretion  without 
appeal.  While  vendors  may  make 
proposals  to  agency  mangers  to  contract 
out  and  may  identify  ways  to  reduce 
cost  or  overhead  and  improve  services, 
there  is  no  administrative  recovirse 
provided  by  this  Supplement,  if  the 
agency  opts  not  to  conduct  a  study. 

e.  Right  of  First  Refusal 

The  concept  of  the  Right-of-First- 
Refusal  was  first  established  by  the  1979 
Supplemental  Handbook.  This  concept 
holds  that,  as  a  condition  of  contract 
award,  the  contractor  in  an  A-76 
decision  to  convert  finm  in-house  to 
contract  performance  shall  provide 
adversely  affected  Federal  employees 
the  “Right-of-First-Refusal”  for  jobs 
created  in  the  contractor’s  organization 
as  a  result  of  the  award  of  the  contract. 
The  Revision  reaffirms  this  as  a  superior 
requirement,  while  incorporating  E.O. 
12933,  “Non-  Displacement  of  Qualified 
Workers  Under  Certain  Contracts,’’ 
dated  Ocf&ber  20, 1994,  which  extends 
the  Right-of-First-Refusal  to  existing  and 
to  subsequent  contract  employees  in 
this  or  follow-on  contracts. 

Agency  and  Public  Comments:  There  • 
was  no  comment  on  this  issue. 

[FR  Doc.  96-7868  Filed  3-29-96;  8:45  am] 
BAJJNG  CODE  3110-01-P 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

[Rl  38-128] 

Proposed  Collection;  Comment 
Request  Review  of  an  Expiring 
Information  Collection 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
clearance  of  an  expiring  information 
collection.  RI  38-128,  Annuity  Payment 
Election,  is  used  to  give  recent  retirees 
the  opportunity  to  waive  Direct  Deposit 
of  their  payments  from  0PM.  The  form 
is  sent  only  if  the  separating  agency  did 
not  give  the  retiring  employee  this 
election  opportunity. 

We  estimate  45,500  forms  are 
completed  annually.  Each  form  takes 
approximately  30  minutes  to  complete. 
Tlie  annual  estimated  burden  is  22,750 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron@mail.opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to:  Lorraine  E.  Dettman,  Chief, 
Operations  Support  Division, 

Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349,  Washington, 

DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 

Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management 
Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  96-7857  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  632S-01-M 

DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 

Public  Announcement 

Pursuant  to  the  Government  in  the 
Sunshine  Act 

(Public  Law  94—409)  [5  U.S.C.  Section 
552b) 

AGENCY  HOLDING  MEETING:  Department  of 
Justice,  United  States  Parole 
Commission. 

TIME  AND  DATE:  1:00  p.m.,  Tuesday, 

April  2, 1996. 

PLACE:  5550  Friendship  Boulevard, 

Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting. 


1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Approval  of  the  U.S.  Parole 
Commission’s  Draft  Transfer  Treaty  Training 
Manual. 

4.  Discussion  of  the  Proposed  Quorum  at 
§2.26. 

5.  Report  on  Streamlining  Activities. 

6.  Proposed  Policy  for  Special  Parole  Term 
Violators  in  the  Fifth  Circuit. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  March  28, 1996. 

Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 

(FR  Doc.  96-8017  Filed  3-26-96;  2:27  pm] 
BILLMG  CODE  4410-01-M 

Sunshine  Act  Meeting 

Record  of  Vote  of  Meeting  Closure 

(Public  Law  94-409)  (5  U.S.C.  Sec. 

552b) 

I,  Jasper  Clay,  Jr.,  Vice  Chairman  of 
the  United  States  Parole  Commission, 
was  present,  at  a  meeting  of  said 
Commission  which  started  at 
approximately  two  o’clock  p.m.  on 
llnu^day,  March  14, 1996  at  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  pvupose  of  the 
meeting  was  to  decide  four  appeals  from 
National  Commissioners’  decisions 
pursuant  to  28  C.F.R.  Section  2.27.  Six 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  annoimcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Coimsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
J.  Fechtel,  Jr.,  John  R.  Simpson,  and 
Michael  J.  Gaines. 

IN  WITNESS  WHEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated;  March  28, 1996. 

Jasper  Clay,  Jr., 

Vice  Chairman,  U.S.  Parole  Commission. 

(FR  Doc.  96-8018  Filed  3-28-96;  8:45  am] 
BILLING  CODE  4410-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-218S7;  International  Series 
Release  No.  958;  File  No.  812-9702] 

ABN  AMRO  Bank  N.V.,  et  al.;  Notice  of 
Application 

March  26. 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPUCANTS:  ABN  AMRO  Bank  N.V. 
(“ABN  AMRO”).  ABN  AMRO 
Effectenbewaarbedrijf  N.V.  (“AAEB”). 
and  ABN  AMRO  Global  Custody  N.V. 
(“AAGC”)  (collectively,  the  “ABN 
AMRO  Applicants”);  and  MeesPierson 
N.V.  (“MeesPierson”),  MeesPierson 
Effectenbewaarbedrijf  N.V.  (“MPEB”), 
and  MeesPierson  Global  Custody 
Services  N.V.  (“MPGCS”)  (collectively, 
the  “MeesPierson  Applicants”).  (ABN 
AMRO  and  MeesPierson  are  collectively 
referred  to  as  the  “Banks”).  (AAEB, 
AAGC,  MPEB,  and  MPGCS  are 
collectively  referred  to  as  the  “Special 
Purpose  Corporations”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicants  from  section  17(f)  of 
the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  U.S. 
investment  companies  and  their , 
custodians  or  subcustodians  to  maintain 
securities  and  other  assets  in  the 
custody  of  AAEB  and  AAGC,  through 
ABN  AMRO,  and  MPEB  and  MPGCS, 
through  MeesPierson,  in  The 
Netherlands. 

FILING  DATE:  The  Application  was  filed 
on  August  3, 1995  and  amended  on 
March  20, 1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  22, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESS:  Secretary,  SEC,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 


Applicants:  the  ABN  AMRO  Applicants, 
Foppingadreef  22, 1102  BS  Amsterdam, 
The  Netherlands;  the  MeesPierson 
Applicants,  Rokin  55, 1012  KK 
Amsterdam,  the  Netherlands,  do 
Edward  G.  Eisert,  Schulte  Roth  &  Zabel, 
900  Third  Avenue,  New  York,  New 
York  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  ABN  AMRO  is  a  Netherlands 
banking  organization.  ABN  AMRO 
Holding  N.V.  (“Holding”)  is  the  parent 
company  of  ABN  AMRO,  and  together 
with  other  domestic  and  international 
subsidiaries  and  affiliates,  constitute  the 
“ABN  AMRO  Group.”  Holding  and 
ABN  AMRO  are  regulated  in  The 
Netherlands  by  De  Nederlandsche  Bank 
N.V.,  the  Dutch  Central  Bank  (“DNB”). 
As  of  December  31, 1994,  Holding  held 
approximately  100%  of  the  share  capital 
of  ABN  AMRO,  and  ABN  AMRO 
accounted  for  approximately  100%  of 
the  total  assets  of  Holding.  ABN  AMRO 
provides  a  variety  of  commercial 
banking  and  securities  services  on  an 
international  basis.  At  December  31, 
1994,  Holding  had  total  assets  of 
approximately  U.S.  $291  billion  and 
shareholders’  equity  of  approximately 
U.S.  $11.9  billion. 

2.  AAEB  and  AAGC  are  public  limited 
liability  companies  organized  under  thie 
laws  of  The  Netherlands.  AAEB  is  a 
Special  Purpose  Corporation 
incorporated  by  ABN  AMRO  pursuant 
to  a  uniform  system  for  the 
administration  and  safekeeping  of 
bearer  securities  held  in  The 
Netherlands  known  as  the  “Vabef 
System.”  AAGC  is  a  Special  Purpose 
Corporation  incorporated  by  ABN 
AMRO  pursuant  to  a  system  for  the 
administration  and  safekeeping  of 
bearer  securities  held  outside  The 
Netherlands  and  all  registered  securities 
referred  to  as  “Vabef  II.’’  Neither  AAEB 
nor  AAGC  engages  in  any  activity  other 
than  the  safekeeping  of  securities  for  the 
benefit  of  ABN  AMRO’s  clients  and  for 
ABN  AMRO  itself,  effectively  serving 
only  as  a  “vault”  for  the  safekeeping  of 
such  securities.  ABN  AMRO  provides 
its  clients  with  all  custody-related 
services  with  respect  to  these  securities. 


3.  MeesPierson  is  a  banking 
organization  regulated  in  The 
Netherlands  by  DNB.  MeesPierson,  a 
wholly  owned  subsidiary  of  ABN 
AMRO,  is  a  global  merchant  bank  that 
provides  a  variety  of  specialized 
financial  services.  At  December  31, 

1994,  MeesPierson  had  total  assets  of 
approximately  $22  billion  and 
approximately  $1.2  billion  in 
shareholders  equity. 

4.  MPEB  and  MPGCS  are  public 
limited  liability  companies  organized 
under  the  laws  of  The  Netherlands. 
MPEB  is  a  Special  Purpose  Corporation 
incorporated  by  MeesPierson  pursuant 
to  the  Vabef  System.  MPGCS  is  a 
Special  Purpose  Corporation 
incorporated  by  MeesPierson  in 
connection  with  Vabef  II.  MPEB  and 
MPGCS  do  not  engage  in  any  activity 
other  than  the  safekeeping  of  securities 
for  the  behefit  of  MeesPierson 's  clients 
and  for  MeesPierson  itself,  effectively 
serving  only  as  vaults  for  the 
safekeeping  of  such  securities. 
MeesPierson  provides  its  clients  with  all 
other  custody-related  services  with 
respect  to  these  securities. 

5.  Applicants  request  an  order 
exempting  (a)  The  ABN  AMRO 
Applicants  and  the  MeesPierson 
Applicants,  (b)  any  investment 
companies  registered  under  the  Act 
other  than  those  registered  under 
section  7(d)  of  the  Act  (“U.S.  Investment 
Companies”),  and  (c)  any  custodian  or 
subcustodian  for  a  U.S.  Investment 
Company,  from  the  provisions  of  section 
17(f)  of  the  Act  to  the  extent  necessary 
to  permit  such  U.S.  Investment 
Companies  and  such  custodians  or 
subcustodians  to  maintain  securities 
and  other  assets  (“Securities”)  in  the 
custody  of  the  ABN  AMRO  Applicants 
and  the  MeesPierson  Applicants.  ^  None 
of  the  Special  Purpose  Corporations  is  a 
“bank”  within  the  meaning  of  the  Act 
and  each  may  not  technically  be  a 
“banking  institution  or  trust  company” 
regulated  as  such  by  the  Government  of 
The  Netherlands  in  accordance  with  the 
requirements  of  rule  17f-5.  Moreover, 
none  of  the  Special  Purpose 
Corporations  meets  the  minimum 
shareholder’s  equity  requirement  of  the 
rule. 

6.  Applicants  state  that  under  the 
laws  of  The  Netherlands,  unless  special 
measures  are  taken,  bearer  securities 


>  As  used  herein,  the  term  "Securities”  does  not 
include  securities  issued  or  guaranteed  by  the  U.S. 
Government  or  by  any  state  or  any  political 
subdivision  thereof,  or  any  agency  thereof,  or  by  an 
entity  organized  under  the  laws  of  the  U.S.  or  any 
state  thereof  (other  than  certificates  of  deposit, 
evidences  of  indebtedness  and  other  securities, 
issued  or  guaranteed  by  an  entity  so  organized 
which  have  been  issued  and  sold  outside  the  U.S.). 
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which  a  bank  holds  as  custodian  for  its 
clients  and  registered  securities 
registered  in  the  name  of  a  bank  as 
custodian  for  its  clients,  will  form  part 
of  the  assets  of  that  bank.  Applicants 
contend  that  if  the  bank  becomes 
insolvent,  these  securities  will  fall 
within  the  bankruptcy  estate.  Although 
the  likelihood  of  a  bank  supervised  by 
the  DNB  becoming  insolvent  is 
negligible,  applicants  assert  that  it  is 
nevertheless  considered  desirable  to 
segregate  a  Dutch  bank’s  assets  from 
those  of  its  clients. 

7.  Applicants  represent  that  the  sole 
purpose  for  the  establishment  of  the 
Special  Purpose  Corporations  by  the 
Banks  and  their  use  for  the  safekeeping 
of  Securities  is  to  provide  the  highest 
level  of  protection  to  the  Banks’  clients 
and  to  ensure  that  clients’  assets  could 
not  fall  within  the  bankruptcy  estate  of 
the  Banks.  Under  the  Vabef  SyStem  and 
Vabef  II,  the  client  has  a  direct  right 
against  the  relevant  Special  Purpose 
Corporation  with  respect  to  the 
Securities  deposited.  The  obligations  of 
each  Special  Purpose  Corporation  with 
respect  to  such  Securities  are  solely 
towards  its  clients.  Consequently,  the 
clients’  rights  with  respect  to  these 
Securities  are  separated  from  the  Bank’s 
own  assets  and,  therefore,  are  protected 
under  the  laws  of  The  Netherlands  from 
any  risk  of  the  Bank  becoming  insolvent 
and  from  recourse  by  the  Bank’s 
creditors. 

8.  Applicants  state  that  a  Special 
Purpose  Corporation  is  expressly 
prohibited  by  its  Articles  of  Association 
from  engaging  in  any  activity  which 
could  involve  a  commercial  risk,  and 
does  not  engage  in  any  activity  other 
than  the  safekeeping  of  securities  for  the 
benefit  of  the  incorporating  bank’s 
clients  or  the  bank  itself.  The  Special 
Purpose  Corporations  will  have  no 
creditors  other  than  those  who  have 
entrusted  securities  to  them  and  those 
whose  claims  would  arise  in  the 
ordinary  course  of  business. 

9.  The  personnel  of  each  Bank 
manages  and  operates  its  respective 
Special  Purpose  Corporation.  Each  Bank 
is  the  managing  director  of  its  respective 
Special  Purpose  Corporation  and  acts  to 
the  fullest  extent  on  its  behalf  and  in  its 
name,  both  towards  clients  and  third 
parties.  The  activities  of  the  Banks  in 
their  capacity  as  the  managing  directors 
of  their  respective  Special  Purpose 
Corporations  are  governed  by  rules 
jointly  adopted  by  the  Banks  and  their 
respective  Special  Purpose 
Corporations.  The  rules,  which  include 
a  guarantee  by  the  Banks  of  the 
obligations  of  their  respective  Special 
Purpose  Corporations,  are  incorporated 
into  each  custody  agreement  entered 


into  between  the  Banks  and  a  U.S. 
Investment  Company. 

10.  Pursuant  to  contracts  between 
each  Bank  and  the  Special  Purpose 
Corporation,  the  Banks  are  obligated  to 
reimburse  the  Special  Purpose 
Corporations  for  losses  that  may  be 
incurred  in  any  year.  Applicants  assert 
that,  to  the  extent  that  claims  of 
creditors  cannot  be  paid  by  fees  charged 
by  the  Special  Purpose  Corporations, 
they  will  be  paid  by  the  appropriate 
Bank.  Therefore,  in  practice,  the  claims 
against  a  Special  Purpose  Corporation 
will  never  exceed  the  total  of  the 
securities  which  its  clients  have 
entrusted  to  it. 

Applicants’  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  a  registered  investment  company 
may  maintain  securities  and  similar 
assets  in  the  custody  of  a  bank  meeting 
the  requirements  of  section  26(a)  of  the 
Act,  a  member  firm  of  a  national 
securities  exchange,  the  investment 
company  itself,  or  a  system  for  the 
central  handling  of  securities 
established  by  a  national  securities 
exchange.  Section  2(a)(5)  of  the  Act 
defines  “bank”  to  include  banking 
institutions  organized  under  the  laws  of 
the  United  States,  member  banks  of  the 
Federal  Reserve  System,  and  certain 
banking  institutions  or  trust  companies 
doing  business  under  the  laws  of  any 
state  or  of  the  United  States. 

2.  Rule  17f-5  under  the  Act  permits 
certain  entities  located  outside  the  U.S 
.  to  serve  as  custodians  for  investment 
company  assets.  Rule  17f— 5  defines  the 
term  “Eligible  Foreign  Custodian”  to 
include  a  banking  institution  or  trust 
company,  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States,  that  is  regulated  as 
such  by  that  country’s  government  or  an 
agency  thereof,  and  that  has 
shareholders’  equity  in  excess  of  U.S. 
$200  million. 

3.  Each  of  the  Banks  qualifies  as  an 
“Eligible  Foreign  Custodian”  and  each 
provides  all  the  services  of  a  custodian, 
other  than  the  safekeeping  of  securities. 
The  Banks  utilize  their  respective 
Special  Purpose  Corporations  only  to 
provide  for  the  safekeeping  of  certain 
securities.  The  Special  Purpose 
Corporations,  however,  do  not  qualify  as 
“Eligible  Foreign  Custodians,”  because 
technically  they  may  not  be  regulated  as 
“banking  institutions  or  trust 
companies”  by  the  Government  of  The 
Netherlands  and  because  they  do  not 
have  shareholders’  equity  in  excess  of 
$200  million. 

4.  Applicants  contend  that  the 
purpose  of  section  17(f)  of  the  Act  is  to 
ensure  that  U.S.  Investment  Companies 


hold  securities  in  a  safe  manner  that 
protects  the  interests  of  their 
shareholders.  Applicants  assert  that  the 
requested  exemptions  are  consistent 
with  these  purposes  because  they  would 
provide  adequate  protection  for  the 
custody  of  the  Securities  of  the  U.S. 
Investment  Companies  through  either 
ABN  AMRO  or  MeesPierson  in  reliance 
on  their  affiliated,  bankruptcy-remote. 
Special  Purpose  Corporations. 

5.  Applicants  represent  that  under  the 
Vabef  System  and  Vabef  II,  the  two 
components  of  the  custodial  function, 
safekeeping  and  the  provision  of 
administrative  custodial  services,  have 
formally  been  segregated,  but  that  in 
daily  practice  the  Banks  and  their 
respective  Special  Purpose  Corporations 
operate  as  one  entity.  While  the 
Securities  are  held  by  the  Special 
Purpose  Corporations,  applicants  assert 
that  the  Banks  remain  charged  with,  and 
responsible  for,  virtually  all  of  the  acts 
implementing  the  custody  of  the 
Securities.  Applicants  assert  that, 
although  each  of  the  Special  Purpose 
Corporations  may  not  be  technically 
regulated  as  a  “banking  institution  or 
trust  company”  by  DNB,  as  a  practical 
matter,  their  management  and  operation 
are  subject  to  the  supervision  of  DNB 
through  the  supervision  DNB  exercises 
over  ABN  AMRO  and  MeesPierson. 

6.  Applicants  believe  that  the 
requested  order  is  necessary  and 
appropriate  in  the  public  interest 
because  it  would  permit  U.S. 

Investment  Companies  and  their 
custodians  and  subcustodians  to  have 
access  to  the  custody  services  of  ABN 
AMRO  and  MeesPierson  in  the 
Netherlands.  Based  upon  (a)  the  legal 
framework  and  market  practices  in  The 
Netherlands,  (b)  the  size  and  strength  of 
ABN  AMRO  and  MeesPierson,  and  (c) 
the  guarantee  to  be  given  by  ABN 
AMRO  with  respect  to  AAEB  and 
AAGC,  and  MeesPierson  with  respect  to 
MPEB  and  MPGCS,  applicants  assert 
that  U.S.  Investment  Companies  and 
their  custodians  and  subcustodians  will 
have  an  equal  or  greater  degree  of 
protection  when  their  Securities  are 
held  in  custody  by  the  Banks  in  reliance 
upon  the  services  provided  by  the 
Special  Purpose  Corporations  than 
when  their  Securities  are  held  with 
other  entities  which  strictly  comply 
with  all  of  the  requirements  for  an 
“Eligible  Foreign  Custodian.” 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 
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The  ABN  AMRO  Applicants 

1.  The  foreign  custody  arrangements 
which  involve  or  rely  upon  AAEB  and 
AAGC  will  comply  with  the  provisions 
’of  rule  17f-5  in  all  respects  except  those 
provisions  relating  to  (a)  the  fact  that 
each  of  AAEB  and  AAGC  may  not  be 
technically  a  “banking  institution  or 
trust  company”  incorporated  or 
organized  under  the  laws  of  The 
Netherlands,  and  (b)  the  minimum 
shareholders’  equity  requirements  for 
“Eligible  Foreign  Custodians”  under 
rule  17f-5. 

2.  A  U.S.  Investment  Company  or  a 
custodian  or  subcustodian  for  a  U.S. 
Investment  Company  will  deposit 
Securities  with  AAEB  and  AAGC 
through  ABN  AMRO  only  in  accordance 
with  a  three-party  contractual  agreement 
(a  “Three  Party  Agreement”)  that  will 
remain  in  effect  at  all  times  during 
which  AAEB  and  AAGC  fail  to  meet  all 
of  the  requirements  of  Rule  17f-5  (and 
during  which  such  Securities  remain 
deposited  with  AAEB  and  AAGC).  Each 
Three  Party  Agreement  will  be  a  three- 
party  agreement  among  (a)  ABN  AMRO, 
(b)  AAEB  or  AAGC,  and  (c)  the  U.S. 
Investment  Company  or  custodian  or 
subcustodian  of  the  Securities  of  the 
U.S.  Investment  Company.  Under  the 
Three  Party  Agreement,  AAEB  or  AAGC 
will  undertake  to  provide  only  specified 
custodial  or  subcustodial  services.  The 
Three  Party  Agreement  will  further 
provide  that  ABN  AMRO  will  be  liable 
for  any  loss,  damage,  cost,  expense, 
liability,  or  claim  arising  out  of  or  in 
connection  with  the  performance  by 
AAEB  and  AAGC  of  their  respective 
responsibilities  under  the  Three  Party 
Agreement  to  the  same  extent  as  if  ABN 
AMRO  had  been  required  to  provide  all 
custody  services  under  such  Three  Party 
Agreement. 

3.  ABN  AMRO  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders’  equity  requirement  set 
forth  in  subsection  {c)(2)(i)  of  rule  17f- 
5. 

4.  ABN  AMRO  will  be  regulated  by 
DNB  as  a  banking  institution  under  the 
laws  of  The  Netherlands. 

The  MeesPierson  Applicants 

1.  The  foreign  custody  arrangements 
which  involve  or  rely  upon  MPEB  and 
MPGCS  will  comply  with  the  provisions 
of  rule  17f-5  in  all  respects  except  those 
provisions  relating  to  (a)  the  fact  that 
each  of  MPEB  and  MPGCS  may  not  be 
technically  a  “banking  institution  or 
trust  company”  incorporated  or 
organized  under  the  laws  of  The 
Netherlands,  and  (b)  the  minimum 
shareholders’  equity  requirement  for 


“Eligible  Foreign  Custodians”  under 
rule  17f-5. 

2.  A  U.S.  Investment  Company  or  a 
custodian  or  subcustodian  for  a  U.S. 
Investment  Company  will  deposit 
Securities  with  MPEB  and  MPGCS 
through  MeesPierson  only  in 
accordance  with  a  three-party 
contractual  agreement  (a  “Three  Party 
Agreement”)  that  will  remain  in  effect  at 
all  times  during  which  MPEB  and 
MPGCS  fail  to  meet  all  of  the 
requirements  of  rule  17f-5  (and  during 
which  such  Securities  remain  deposited 
with  MPEB  and  MPGCS).  Each  Three 
Party  Agreement  will  be  a  three-party 
agreement  among  (a)  MeesPierson,  (b) 
MPEB  or  MPGCS,  and  (c)  the  U.S. 
Investment  Company  or  custodian  or 
subcustodian  of  the  Securities  of  the 
U.S.  Investment  Company.  Under  the 
Three  Party  Agreement,  MPEB  of 
MPGCS  will  undertake  to  provide  only 
specified  custodial  or  subcustodial 
services.  The  Three  Party  Agreement 
will  further  provide  that  MeesPierson 
will  be  liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  MPEB  and  MPGCS,  of  their 
respective  responsibilities  under  the 
Three  Party  Agreement  to  the  same 
extent  as  if  MeesPierson  had  been 
required  to  provide  ail  custody  services 
under  such  Three  Party  Agreement. 

3.  MeesPierson  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders’  equity  requirement  set 
forth  in  subsection  (c)(2)(i)  of  rule  17f— 

5. 

4.  MeesPierson  will  be  regulated  by 
DNB  as  a  banking  institution  under  the 
laws  of  The  Netherlands. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-7841  Filed  3-29-96;  8:45  am) 
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[Rel.  No.  IC-21858;  File  No.  812-9852] 

Berger  Institutional  Products  Trust,  et 
al. 

March  26, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Berger  Institutional 
Products  Trust  (the  “Trust”)  and  Berger 
Associates,  Inc.  (“Berger  Associates”). 


RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  from  Sections  9(a),  13(a).  15(a)  and 
15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  Berger  Associates,  or  any 
of  its  affiliates,  may  serve  as  investment 
adviser,  administrator,  manager, 
principal  underwriter  or  sponsor 
(collectively,  with  the  Trust,  the 
“Fimds”)  to  be  sold  to  and  held  by:  (a) 
Variable  annuity  and  variable  life 
insurance  companies  (the  “Participating 
Insurance  Companies”);  and  (b) 
qualified  pension  and  retirement  plans 
outside  the  separate  account  context 
(the  “Plans”). 

RLING  DATE:  The  application  was  filed 
on  November  8, 1995,  and  amended  on 
March  20. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  April  22, 1996,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  slate  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20459. 
Applicants,  Kevin  R.  Fay,  Vice 
President — Finance  and  Administration, 
Berger  Associates,  Inc.,  210  University 
Boulevard  #900,  Denver,  Colorado 
80206. 

FOR  FURTHER  INFORMIATION  CONTACT: 
Wendy  Friedlander,  Deputy  Chief,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMIENTARY  INFORMIATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants’  Representations 

1.  The  Trust,  an  open-end, 
management  investment  company 
organized  as  a  Delaware  business  trust, 
currently  consists  of  three  separate 
investment  portfolios:  the  Growth  Fund, 
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the  Growth  and  Income  Fund  and  the 
Small  Company  Fund.  The  Trust  may 
create  additional  portfolios  in  the 
future. 

2.  Berger  Associates  serves  as  the 
investment  adviser  for  each  of  the 
Trust’s  portfolios.  Berger  Associates  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

3.  Applicants  state  that  the  Trust 
initially  intends  to  offer  its  shares 
exclusively  to  Plans  and  to  variable 
annuity  separate  accounts,  but,  upon  the 
granting  of  the  order  requested  in  this 
application,  contemplates  offering  its 
shares  to  one  or  more  variable  life 
insurance  separate  accounts  established 
by  insurance  companies  that  may  or 
may  not  be  affiliated  with  one  another. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  (the  “Accounts”)  and 
design  their  own  variable  annuity  and 
variable  life  insurance  contracts 
(“Contracts”).  Applicants  state  that  the 
role  of  the  Fund  under  this  arrangement 
will  consist  of  offering  shares  to  the 
Accounts  and  fulfilling  any  conditions 
that  the  Commission  may  impose  upon 
granting  the  order  requested  in  the 
application. 

5.  Applicants  state  that  the  Funds  can 
increase  their  asset  base  through  the  sale 
of  shares  of  the  Funds  to  the  Plans.  The 
Plans  may  choose  any  of  the  Funds  as 
the  sole  investment  option  under  a  Plan 
or  as  one  of  several  investment  options. 
Participants  in  the  Plans  may  be  given 
an  investment  choice  depending  upon 
the  Plan.  Shares  of  any  of  the  Funds 
sold  by  the  Plans  will  be  held  by  the 
trustees  of  the  Plans  as  mandat^  by 
Section  403(a)  of  the  Employee 
Retirement  Income  Security  Act 
(“ERISA”).  Berger  Associates  will  not 
act  as  investment  adviser  to  any  of  the 
Plans  that  will  purchase  shares  of  the 
Funds.  Applicants  note  that,  pursuant  to 
ERISA,  pass-through  voting  is  not 
required  to  be  provided  to  participate  in 
the  Plans. 

Applicants’  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
(“UTT”),  Rule  6e-2(b)(15)  provides 
partial  exemptions  ft-om  S^tion  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account’s 
investment  adviser,  principal 
underwriter,  and  depositor.  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available  only  where  the 
management  investment  company 
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underlying  the  UIT  offers  its  shares 
“exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company.”  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  account  is  referred  to 
as  “mixed  funding.”  The  use  of  a 
common  investment  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to  as 
“shared  funding.”  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  company 
or  of  any  other  affiliated  or  unaffiliated 
life  insurance  company.  Therefore,  Rule 
6e-2(b)(15)  precludes  mixed  funding  as 
well  as  shared  funding. 

2.  Applicants  state  that  because  the 
relief  imder  Rule  6e-2(b)(15)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts  of 
insurance  companies,  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Fund  are  also  to  be  sold  to  Plans. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  Urr,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a),  and.  150))  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  the  assets  of  the 
separate  account  consist  of  the  shares  of 
one  or  more  registered  management 
investment  companies  which  offer  their 
shares  “exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  or  flexible  contracts,  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company.”  Therefore,  Rule 
6e-3(T)  permits  mixed  funding,  but 
does  not  permit  shared  funding. 

4.  Applicants  state  that  because  tbe 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Funds  are  also  to  be  sold 
to  Plans. 

5.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Funds  to  increase  their  asset  base 
through  the  sale  of  Fund  shares  to  the 
Plans.  Applicants  state  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  “Code”),  imposes 
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certain  diversification  standards  on  the 
underlying  assets  of  the  Contracts  held 
in  the  Funds.  The  Code  provides  that 
such  Contracts  shall  not  be  treated  as 
annuity  contracts  or  life  insurance 
contracts  for  any  period  in  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department,  adequately 
diversified.  On  March  2, 1989,  the 
Treasury  Department  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts. 
Treas.  Reg.  §  1.817-5  (1989).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations,  however, 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Treas.  Reg. 
§  1.817-5(f)(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  lax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

7.  Applicants  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act,  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder 
to  the  extent  necessary  to  permit  shares 
of  the  Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)  and  6e-3('r)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
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person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  Ae  life  insurer  to 
serve  as  the  underlying  fund’s 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer’s  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicants  state  that  the  partial 
relief  ^m  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  ammmt  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  pruposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  mo^  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Fimds  to  the  Plans  because 
the  Plans  are  not  investment  companies 
and  are  not,  therefore,  subject  to  Section 
9(a). 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(a)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  accoimt.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass¬ 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass¬ 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  imderlying  fund,  or  any  contract 


between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company’s 
investment  policies,'  principal 
imderwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)  (B)  and  (C)  of 
each  rule. 

12.  Applicants  further  represent  that 
the  Funds’  sale  of  shares  to  the  Plans 
does  not  impact  the  relief  requested  in 
this  regard.  As  noted  previously  by 
Applicants,  sheu«s  of  the  Fimds  sold  to 
Plans  would  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions:  (a) 
when  the  Plan  expressly  provides  that 
the  trustee(s)  is  (are)  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the 
trustee(s)  is  (are)  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Plan  is  delegated  to  one  or  more 
investment  managers  pursuant  to 
Section  402(c)(3)  of  EWSA.  Unless  one 
of  the  two  exceptions  stated  in  Section  ^ 
403(a)  applies.  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  to  the  named 
fiduciary.  In  any  event,  there  is  no  pass¬ 
through  voting  to  the  participants  in 
such  Plans.  Accordingly.  Applicants 
note  that,  unlike  the  case  with  insvnance 
company  separate  accounts,  the  issue  of 
the  resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Plans. 

13.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief. 
Applicants  asset  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several,  or  all,  states.  Applicants  note 
that  where  insurers  are  domicile  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  required  action  that 


is  inconsistent  with  the  requirements  of 
insiirance  regulators  in  one  or  more 
other  states  in  which  other  insurance 
companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
different  and  no  greater  tl^  exists 
where  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states. 

14.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential, 
if  any  exists,  for  differences  among  state 
regulatory  requirements.  In  any  event, 
the  conditions  (adapted  fiom  the 
conditions  included  in  Rule  6e- 
3(T)(b)(15))  discussed  below  are 
designed  to  safeguard  against  any 
adverse  effects  that  these  differences 
may  produce.  If  a  particular  state 
insrirance  regulator’s  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  eiffected  insurer  may  be 
required  to  withdraw  its  separate 
accoimts’s  investment  in  the  relevant 
Fund. 

15.  Apphcants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
leg^ty  of  a  change  in  investment 
pohcies,  principal  underwriter,  or 
investment  adviser  initiated  by  owners 
of  the  Contracts.  Potential  disagreement 
is  limited  by  the  requirement  that  the 
Participating  Insurance  Company’s 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company’s 
decision  to  disregard  Contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Compimy  may 
be  required,  at  the  election  of  the 
relevant  Fimd,  to  withdraw  its 
investment  in  that  Fimd.  No  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal. 

16.  Apphcants  state  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fimd  with  mixed  funding  would  or 
should  be  materially  different  from  what 
those  pohcies  would  or  should  be  if 
such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
variable  hfe  insurance  contracts. 
Apphcants  therefore  argue  that  there  is 
no  reason  to  beheve  that  conflicts  of 
interest  would  result  firom  m  'xed 
funding.  Moreover,  Apphcants 
represent  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurance  company  or  type  of 
Contract. 

17.  Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  aimuity 
contracts  and  variable  hfe  insurance 
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contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817.5(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  “qualified  pension 
or  retirement  plans”  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company. 
Therefore,  Applicants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
regulations  nor  the  revenue  rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  separate  accoimts  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

18.  Applicants  state  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  the  separate 
accoimt  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan  and  the  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  variable  contract. 

19.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  the  trustees  of  Plans.  Applicants 
represent  that  the  transfer  agent  for  the 
Funds  will  inform  each  Participating 
Insurance  Company  of  its  share 
ownership  in  each  separate  account, 
and  will  inform  the  trustees  of  Plans  of 
their  holdings.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
the  “pass-through”  voting  requirement. 

20.  Applicants  contend  that  the 
ability  of  the  Funds  to  sell  their 
respective  shares  directly  to  Plans  does 
not  create  a  “senior  security,”  as  such 
term  is  defined  under  Section  18(g)  of 
the  1940  Act,  with  respect  to  any 
Contract  owner  as  opposed  to  a 
participant  under  a  Plan.  Regardless  of 
the  rights  and  benefits  of  participants 
and  Contract  owners  under  the 
respective  Plans  and  Contracts,  the 
Plans  and  the  Accounts  have  rights  only 
with  respect  to  their  shares  of  the 
Funds.  Such  shares  may  be  redeemed 
only  at  net  asset  value.  No  shareholder 
of  any  of  the  Funds  has  any  preference 
over  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payment  of 
dividends. 


21.  Finally,  Applicants  state  that  there 
are  no  conflicts  between  Contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners’  veto  powers  (direct  with 
respect  to  variable  life  insurance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 

The  basic  premise  of  shareholder  voting 
is  that  not  all  shareholders  may  agree 
that  there  are  inherent  conflicts  of 
interest  between  shareholders.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  that 
insurance  companies  usually  are  unable 
simply  to  redeem  their  separate 
accounts  out  of  one  fund  and  invest 
those  monies  in  another  fund. 

Generally,  to  accomplish  such 
redemptions  and  transfers,  complex  and 
time  consuming  transactions  must  be 
undertaken.  Conversely,  trustees  of 
Plans  can  make  the  decision  quickly 
and  implement  redemption  of  shares 
from  a  Fund  and  reinvest  the  monies  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  suitable  investment.  Based 
on  the  foregoing.  Applicants  represent 
that  even  should  there  arise  issues^ 
where  the  interests  of  Contract  owners 
and  the  interests  of  Plans  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Plans  can,  independently,  redeem 
shares  out  of  the  Funds. 

22.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
Companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  the  cost  of 
organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  name  recognition  by  tbe  public 
of  certain  insurers  as  investment 
professionals.  Applicants  contend  that 
use  of  the  Funds  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  Berger  Associates,  but  also 
from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Applicants  state  that 
making  the  Funds  available  for  mixed 
and  shared  funding  may  encourage 
more  insurance  companies  to  offer 
variable  contracts  such  as  the  Contracts 
which  may  then  increase  competition 
with  respect  to  both  the  design  and  the 
pricing  of  variable  contracts.  Applicants 
submit  that  this  can  be  expected  to 


result  in  greater  product  variation  and 
lower  charges.  Thus,  Applicants 
represent  that  Contract  owners  would 
benefit  because  mixed  and  shared 
funding  will  eliminate  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds.  Moreover, 
Applicants  assert  that  sales  of  shares  of 
the  Funds  to  Plans  should  increase  the 
amount  of  assets  available  for 
investment  by  the  Funds.  This  should, 
in  turn,  promote  economies  of  scale, 
permit  increased  safety  of  investments 
through  greater  diversification,  and 
make  the  addition  of  new  portfolios 
more  feasible. 

23.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally,  Applicants  note  the 
previous  issuance  of  orders  permitting 
mixed  and  shared  funding  where  shares 
of  a  fund  were  sold  directly  to  qualified 
plans  such  as  the  Plans. 

Applicants’  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  order 
requested  in  the  ^plication  is  granted: 

1.  A  majority  of  tne  Board  of  Trustees 
or  Board  of  Directors  of  each  Fund 
(each,  a  “Board”)  shall  consist  of 
persons  who  are  not  “interested 
persons”  of  the  Funds,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  Contract  owners  of 
all  the  Accounts  investing  in  the 
respective  Funds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority:  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no¬ 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding:  (d)  the  manner 
in  which  the  investments  of  the  Funds 
are  managed,  (e)  a  difference  in  voting 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


14353 


instructions  given  by  owners  of  variable 
annuity  contracts  and  owners  of 
variable  life  insurance  contracts;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  Contract  owners. 

3.  The  Participating  Insurance 
Companies,  Berger  Associates  (or  any 
other  investment  adviser  of  the  Funds), 
and  any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund  (the  “Participants”)  will 
report  any  potential  or  existing  conflicts 
of  which  they  become  aware  to  the 
Board.  Participants  will  be  responsible 
for  assisting  the  appropriate  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to,  an 
obligation  by  each  Participant  to  inform 
the  Board  whenever  it  has  determined 
to  disregard  voting  instructions  of 
Contract  owners.  The  responsibility  to 
report  such  information  and  conflicts 
and  to  assist  the  Board  will  be 
contractual  obligations  of  all 
Participants  investing  in  the  Funds 
under  their  agreements  governing 
participation  in  the  Funds  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners  and  Plan  participants. 

4.  It  if  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  trustees  or  directors,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participant  shall  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees  or 
directors),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict, 
including:  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  Accounts 
from  the  Funds  and  reinvesting  such 
assets  in  a  different  investment  medium 
including  another  portfolio  of  the 
relevant  Fund  or  another  Fund,  or 
submitting  the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Contract  owners; 
and,  as  appropriate,  segregating  the 
assets  of  any  appropriate  group  (i.e., 
variable  annuity  Contract  owners  or 
variable  life  insurance  Contract  owners 
of  one  or  more  Participants)  that  votes 
in  favor  of  such  segregation,  or  offering 
to  the  affected  Contract  owners  the 
option  of  making  such  a  change;  (b) 
withdrawing  the  assets  allocable  to 
some  or  all  of  tbe  Plans  from  the 
affected  Fund  or  individual  Fund 
thereof  and  reinvesting  those  assets  in  a 


different  investment  medium,  including 
another  Fund;  and  (c)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 

If  a  material  irreconcilable  conflict 
arises  because  of  a  Participating 
Insurance  Company’s  decision  to 
disregard  voting  instructions  of  the 
owners  of  the  Contracts,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  tbe  election  of  the 
relevant  Fund,  to  withdraw  its 
Account’s  investment  in  that  Fund,  and 
no  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  ail  Participants 
under  the  agreements  governing  their 
participation  in  the  Funds.  The 
responsibility  to  take  such  material 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  Contract  owners 
and  participants  in  Plans.  For  purposes 
of  this  Condition  (4),  a  majority  of  the 
disinterested  members  of  the  applicable 
Board  shall  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but, 
in  no  event  will  the  relevant  Fund  or 
Berger  Associates  or  any  Plan  be 
required  to  establish  a  new  funding 
m^ium  for  any  Contract.  Further,  no 
Participating  Insurance  Company  shall 
be  required  by  this  Condition  (4)  to 
establish  a  new  funding  medium  for  any 
Contract  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of 
Contract  owners  materially  affected  by 
tbe  irreconcilable  material  conflict. 

5.  Any  Board’s  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  will  be 
made  known  promptly  and  in  writing  to 
all  Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass¬ 
through  voting  privileges  for  Contract 
owners.  Accordingly,  the  Participating 
Insurance  Companies  will  vote  shares  of 
the  Fund  held  in  their  Accounts  in  a 
manner  consistent  with  voting 
instructions  timely  received  from 
Contract  owners.  Participating 
Insurance  Companies  will  be 
responsible  for  assuring  that  each  of 
their  Accounts  that  participates  in  the 
Funds  calculates  voting  privileges  in  a 
manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 


in  a  manner  consistent  with  all  other 
Accounts  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Funds.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  voting  instructions  as 
well  as  shares  attributable  to  it  in  the 
same  proportion  as  it  votes  shares  for 
which  it  has  received  voting 
instructions. 

7.  All  repmrts  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participants  of  a  conflict; 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

8.  Each  Fund  will  notify  ml 
Participating  Insurance  Compemies  that 
separate  accx>unt  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  Shares  of  the  fund 
may  be  offered  to  insurance  company 
separate  accounts  of  both  annuity  and 
life  insurance  variable  contracts,  and  to 
Plans;  (b)  material  irreconcilable 
conflicts  may  arise  Grom  mixed  and 
shared  funding;  and  (c)  the  Fund’s 
Board  will  monitor  the  Funds  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Funds),  and,  in  particular,  each  Fund 
will  either  provide  for  annual  meetings 
(except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act,  (although  the  Funds  are 
not  within  the  trusts  described  in 
Section  16(c)  of  the  1940  Act)  as  well  as 
with  Section  16(a),  and,  if  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Fund  will  act  in  accordance  with 
the  Commission’s  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
or  trustees  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
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shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Funds 
and/or  the  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2 
and  6e-3(T),  as  amended,  and  Rule  6e— 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

11.  No  less  than  annually,  the 
Participants  shall  submit  to  the  Boards 
such  reports,  materials,  or  data  as  those 
Boards  may  reasonably  request  so  the 
Boards  may  carry  out  fully  the 
conditions  contained  in  these  express 
conditions.  Such  reports,  materials,  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Boards. 
The  obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Boards  shall  be  a  contractual 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Funds. 

12.  If  a  Plan  becomes  an  owner  of 
10%  or  more  of  the  assets  of  a  Fund, 
such  Plan  will  execute  a  fund 
participation  agreement  with  that  Fund. 
A  Plan  will  execute  an  application 
containing  an  acknowledgement  of  this 
condition  at  the  time  of  its  initial 
purchase  of  the  shares  of  the  Fund. 

For  the  Commission,  by  the  Division  of 
Invi^stment  Management,  pursuant  to 
del'^gated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-7845  Filed  3-29-96;  8:45  am]  • 
BILLING  CODE  8010-41-11 


[Rel.  No.  IC-21855;  No.  812-8808] 

Principal  Aggressive  Growth  Fund.,  et 
al. 

March  25, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”). 
ACTION:  Notice  of  Application  for  order 
under  the  Investment  Company  Act  of 
1940  (“1940  Act”). 

APPLICANTS:  Princor  Management 
Corporation  (“Princor  Management”), 
Principal  Aggressive  Growth  Fund,  Inc., 
Principal  Asset  Allocation  Fund,  Inc., 
Principal  Balanced  Fund,  Inc.,  Principal 
Bond  Fund,  Inc.,  Principal  Capital 
Accumulation  Fund,  Inc.,  Principal 
Emerging  Growth  Fund,  Inc.,  Principal 
Government  Securities  Fund,  Inc., 
Principal  Growth  Fund,  Inc.,  Principal 
High  Yield  Fund,  Inc.,  Principal  Money 
Market  Fund,  Inc.,  Principal  Special 
Markets  Funds,  Inc.,  Principal  World 
Fund,  Inc.,  Princor  Balanced  Fund,  Inc., 
Princor  Blue  Chip  Fund,  Inc.,  Princor 
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Bond  Fund,  Inc.,  Princor  Capital 
Accumulation  Fund,  Inc.,  Princor  Cash 
Management  Fund,  Inc.,  Princor 
Emerging  Growth  Fund,  Inc.,  Princor 
Government  Securities  Income  Fund, 
Inc.,  Princor  Growth  Fund,  Inc.,  Princor 
High  Yield  Fund,  Inc.,  Princor  Tax- 
Exempt  Bond  Fund,  Inc.,  Princor  Tax- 
Exempt  Cash  Management  Fund,  Inc., 
Princor  Utilities  Fund,  Inc.,  Princor 
World  Fund,  Inc.  (individually  a 
“Fund,”  collectively,  “Funds”),  and 
such  other  registered  investment 
companies  (“Future  Funds”)  that  in  the 
future  are  advised  by  Princor 
Management  or  an  affiliated  person 
thereof. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Rule  17d-l  of  the  1940 
Act. 

SUMMARY  OF  APPUCATION:  Exemptions 
requested  to  the  extent  necessary  to 
permit  the  Funds  and  Future  Funds  to 
pool  their  daily  cash  balances  into  a 
single  joint  trading  account  (“Joint 
Account”)  for  the  purpose  of  investing 
those  balances  in  one  or  more  short¬ 
term  investment  transactions,  including 
repurchase  agreements  and  short-term 
money  market  instruments,  to  the  extent 
permitted  by  each  Fimd’s  or  Future 
Funds’s  investment  objectives,  policies 
and  restrictions. 

RLING  DATES:  The  application  was  filed 
on  October  5, 1995,  and  amended  on 
March  13, 1996. 

BEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  yvill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  April  19, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  layers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  E)C  20549. 
Applicants,  c/o  Michael  D.  Roughton, 
Esq.,  The  Principal  Financial  Group, 

Des  Moines,  Iowa  50392-0300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC. 

Applicants’  Representations 

1.  Each  Fund  is  a  Maryland 
corporation  registered  under  the  1940 
Act  as  an  open-end,  management 
investment  company.  Future  Funds  may 
include  management  investment 
companies  organized  in  Maryland  or  in 
other  states. 

2.  Princor  Management  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  each  Fund’s  investment 
adviser.  Princor  Management  has 
retained  sub-advisers  to  manage  a 
number  of  Funds.  Princor  Management 
manages  the  short-term  cash  assets  of 
each  of  the  Funds  except  Principal 
Aggressive  Growth  Fund,  Inc.  and 
Principal  Asset  Allocation  Fund,  Inc. 
The  short-term  cash  assets  of  those 
Funds  are  managed  by  their  sub-adviser, 
Morgan  Stanley  Asset  Management, 

Inc.^ 

3.  Princor  Management  has  discretion 
to  purchase  and  sell  securities  for  each 
Fund  in  accordance  with  its  investment 
objectives  policies  and  restrictions.  Each 
Fund  is  authorized  to  invest  in 
repurchase  agreements,  except  Principal 
Capital  Accumulation  Fund.,  Inc., 
which  will  participate  in  repurchase 
transactions  if  and  when  it  is  authorized 
to  do  so.  Each  Fund  is  authorized  to 
invest  at  least  a  portion  of  its  uninvested 
cash  assets  in  certain  short-term  money 
market  instruments. 

4.  Bank  of  America  National  Trust 
and  Savings  Association  (“Custodian”) 
currently  is  the  custodian  for  all  Funds 
except  those  Funds  which  will  not 
participate  in  the  proposed  Joint 
Account  for  so  long  as  they  do  not  use 
Custodian:  (a)  Principal  World  Fund., 
Inc.;  (b)  Princor  World  Fund,  Inc.;  and 
(c)  the  International  Portfolio  of  the 
Principal  Special  Markets  Fund,  Inc. 

5.  Applicants  state  that  at  the  end  of 
each  trading  day,  it  is  expected  that 
some  or  all  of  the  Funds  will  have 
uninvested  cash  balances  in  their 
custodian  accounts.  Cmrently,  such 
cash  balances  are  used  on  an  individual 
basis  to  invest  in  short-term 
instruments,  including  individual  issues 
of  commercial  paper  or  United  States 
Government  agency  paper.  Applicants 
argue  that  these  separate  purchases 
result  in  certain  inefficiencies  which 
limit  the  return  each  of  the  Funds  may 


'  Applicants  state  that  Funds  for  which  Princor 
Management  or  an  afHliate  does  not  manage  short¬ 
term  cash  assets  (including  Principal  Asset 
Allocation  Fund,  Inc.  and  Principal  Aggressive 
Growth  Fund,  Inc.),  are  not  expected  to  participate 
in  the  proposed  joint  account. 
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achieve.  In  addition,  some  Funds’  assets 
are  too  small  or  become  available  too 
l?to  tr  be  invested  effer  ti  'cly  c  ’  en 
individual  basis. 

6.  Accordingly,  Applicants  request  an 
order  to  permit  the  Funds  to  deposit 
their  uninvested  cash  balancesnnto  a 
single  joint  account  (the  “Joint 
Account”)  to  be  used  to  enter  into  one 
or  more  short-term  investment 
transactions,  including  repurchase 
agreements  and  short-term  money 
market  instruments  (“Joint 
Investment”).  Applicants  state  that  each 
Fund  (“Participant”)  will  participate  in 
the  Joint  Account  and  in  any  given  Joint 
Investment  on  the  same  voluntary  basis 
as  every  other  Participant  and  in 
conformity  with  that  Participant’s 
fundamental  investment  objectives, 
policies  and  restrictions. 

7.  Applicants  represent  that  the 
proposed  Joint  Account  would  invest  in 
one  or  more  repurchase  agreements  with 
a  bank,  a  non-bank  government 
securities  dealer  or  major  brokerage 
house. 

8.  Each  of  the  Funds  has  established 
substantially  similar  systems  and 
standards  which  require  that  repurchase 
agreements  always  be  at  least  100% 
collateralized.  Repurchase  agreements 
would  be  collateralized  by  obligations 
issued  or  guaranteed  as  to  principal  and 
interest  by  the  government  of  the  United 
States  or  by  any  of  its  agencies  or 
instrumentalities.  Applicants  represent 
that  these  systems  and  standards 
presently  are  in  compliance  with  the 
standards  and  guidelines  set  forth  in 
Investment  Company  Act  Release  No. 
13005  (Feb.  2, 1983),  and  with  other 
existing  positions  the  Commission  has 
taken  regarding  repurchase 
transactions.^  Applicants  will  monitor 
the  Commission’s  published  statements 
on  repurchase  agreements  and,  in  the 
event  that  the  Commission  sets  forth 
different  or  additional  requirements, 
each  Participant  will  modify  its  systems 
and  standards  accordingly. 

9.  Each  Participant  will  invest  in 
repurchase  agreements  only  to  the 
extent  such  investment  would  be 
consistent  with  its  investment 
objectives,  policies  and  restrictions. 
Accordingly,  each  such  repurchase 
agreement  will  be  collateralized  to  the 
extent  required  by  the  most  restrictive 
collateral  requirements  of  the 
Participants.  Further,  each  Participant 
will  not  necessarily  invest  in  every  Joint 
Investment:  a  Participant’s  investment 


2  Applicants  state  that  these  systems  and 
standards  presently  are  in  compliance  with  the 
Division  of  Investment  Management’s 
interpretations  set  forth  in  letters  to  the  Investment 
Company  Institute,  dated  January  25,  May  7  and 
June  19, 1985. 


restrictions  could  preclude  it  firom 
participating  in  a  repurcl»£.se  agreement 
with  a  p^rticp'ar  '■'"jn^erpar^v  or  Tom 
purchasing  certain  snon-term 
instruments;  a  Participant’s  cash  may 
not  be  available  in  time  to  be  included 
in  a  repurchase  agreement  negotiated  on 
a  given  day,  or  its  cash  may  be 
insufficient  to  invest  individually;  and 
Princor  Management  may  seek  to  limit 
investment  risk  by  entering  into 
multiple  investments,  even  if  the  same 
return  is  available  from  each 
counterparty  or  issuer.  Nevertheless, 
Applicants  submit  that  all  similarly 
situated  Participants  would  benefit  from 
the  Joint  Investment. 

10.  The  proposed  Joint  Account  also 
would  purchase  short-term  money 
market  instruments  from  dealers  in  the 
open  market  or  directly  from  issuers. 
Investments  will  be  in  various  taxable 
and  tax  exempt  short-term  money 
market  instruments  with  ovemi^t, 
over-the-weekend  or  over-the-holiday 
maturities.  Such  instruments  may 
include:  overnight  commercial  paper; 
Treasury  bills;  certain  U.S.  government 
agency  certificates;  Euro  CDs;  term  bank 
deposits;  certificates  of  deposit  and 
bankers’  acceptances  for  investment  by 
taxable  Funds;  ceftain  tax-exempt 
floating  and  variable  rate  demand  notes 
and  bonds;  and  such  additional  short¬ 
term  money  market  instruments  with 
overnight,  over-the-holiday  or  over-the- 
weekend  maturity  as  may  become 
available.  Princor  Management  will 
invest  Participant  assets  only  in  short¬ 
term  money  market  instruments  which 
constitute  “eligible  securities”  within 
the  meaning  of  Rule  2a-7  under  the 
1940  Act. 

11.  Applicants  will  monitor  the 
Commission’s  published  statements  on 
short-term  money  market  instruments 
and,  in  the  event  that  the  Commission 
or  its  staff  set  forth  guidelines  with 
respect  to  such  instruments,  each 
Participant  will  conform  its  investments 
to  such  guidelines  and,  as  necessary, 
will  adopt  appropriate  systems  and 
standards. 

12.  Princor  Management  will  have  no 
monetary  participation  in  the  joint 
account,  but  will  be  responsible  for: 
investing  assets  in  the  Joint  Account; 
establishing  accounting  and  control 
procedures;  and  fairly  allocating 
investment  opportunities  among  the 
Funds. 

13.  The  assets  of  a  Participant  held  in 
the  Joint  Account  will  not  be  subject  to 
the  claims  of  creditors  of  other 
Participants. 

14.  Applicants  assert  that  the 
proposed  Joint^^ccount  arrangement 
would  benefit  Participants  for  a  number 
of  reasons,  including  the  following: 


•  Participants  would  save  significant 
amounts  in  yearly  transaction  fees  by 
reducing  the  total  number  of 
transactions,  thereby  increasing  the  rale 
of  return  on  their  investments.  ^ 

•  Participants  would  obtain  a  higher 
investment  return  through  the  Joint 
Account  than  through  individual 
investment  accounts.  Because  the  Joint 
Account  would  invest  Iirger  cash 
amounts  than  the  individual  Funds,  it 
could  negotiate  a  higher  rate  of  return 
than  could  be  negotiated  by  each 
individual  Fund. 

•  The  Joint  Account  should  result  in 
an  increase  in  the  number  of  dealers 
willing  to  enter  into  Joint  Investments 
with  some  of  the  Participants  whose 
uninvested  cash  balances  otherwise 
would  be  insufficient  or  be  made 
available  too  late  in  the  day  to  invest  in 
such  short-term  instruments.  Flexibility 
in  the  management  of  the  Participants’ 
cash  balances  thus  would  be  enhanced, 
thereby  reducing  the  possibility  that  any 
Participant  will  have  a  cash  balance 
uninvested  overnight. 

•  By  reducing  the  number  of  trade 
tickets  which  would  have  to  be  written, 
the  proposed  Joint  Account  arrangement 
will  simplify  transactions  and  thus 
reduce  the  opportunity  for  errors. 

•  The  use  of  a  single  Joint  Account 
will  result  in  savings  of  the  costs  of 
establishing  and  maintaining  several 
different  accounts.  Applicants  represent 
that  the  Joint  Account’s  recordkeeping 
system  will  employ  certain 
recordkeeping  and  accounting  control 
mechanisms  and  that  it  will  be 
substantively  identical  to  that  which 
would  be  us^  if  several  joint  accounts 
were  set  up,  with  each  investing  only  in 
specific  types  of  instruments. 

Applicants’  Legal  Analysis 

1.  Rule  17d-l  under  the  1940  Act 
provides  that  an  “affiliated  person”  of  a 
registered  investment  compiany,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  Commission  has  issu^  an 
order  approving  such  arrangement. 

2.  Section  2(a)(3)  of  the  1940  Act 
defines  the  term  “affiliated  person”  of 


^Currently,  the  Funds  pay  the  Custodian  a 
processing  fee  of  $8.50  to  $20  per  transaction  (based 
on  different  negotiated  fee  schedules  under  their 
respective  agreements!,  regardless  of  the  size  of  a 
transaction.  Applicants  represent  that,  during  the 
twelve  months  ended  December  31, 1994,  aggregate 
fees  and  other  transaction  costs  for  the  Funds 
approximated  $97,000.  Applicants  assert  that,  if  the 
proposed  Joint  Account  had  been  in  effect  during 
this  same  period,  such  aggregate  fees  and  costs 
would  have  approximated  $M,000,  for  an  annual 
savings  of  approximately  $33,000. 


14356 


Federal  Register  /  Voi.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


another  person  to  include  “any  person 
under  common  control  with  such  other 
person”  and,  “if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof.”  AppUcants  submit  that 
Princor  Management  is  em  affiliated 
person  of  each  of  the  Funds,  and  the 
Funds  could  be  deemed  to  be  affiliated 
persons  of  one  another,  within  the 
meaning  of  Section  2(a)(3)  of  the  1940 
Act. 

3.  Applicants  further  submit  that  each 
Fund — ^by  participating  in  the  proposed 
Joint  Account  arrangement — and 
Princor  Management — by  managing  the 
proposed  Joint  Account — ^may  be 
deemed  to  be  joint  participants  in  a 
transaction  within  the  meaning  of 
Section  17(d).  In  addition,  the  proposed 
Joint  Account  could  be  deemed  a  joint 
arrangement  or  joint  enterprise  within 
the  meaning  of  Rule  17d-l  under  the 
1940  Act. 

4.  In  passing  applications  under  Rule 
17d-l,  the  Commission  may  consider 
the  extent  to  which  an  entity’s  ' 
participation  in  a  joint  arrangement  or 
enterprise  is  on  a  “basis  different  from 
or  less  advantageous  than  that  of  other 
participants.”  Each  Participant’s 
decision  to  invest  in  the  Joint  Account 
would  be  solely  at  its  option. 

Participants  will  not  be  required  either 
to  invest  a  minimum  amount  or  to 
maintain  a  minimum  balance  in  the 
Joint  Account.  Applicants  assert  that 
because  each  Participant  will  hold  a  pro 
rata  interest  in,  and  receive  a  pro  rata 
share  of,  the  income  derived  from  each 
repurchase  agreement  and  short-term 
money  market  instrument  held  in  the 
Joint  Account  in  which  such  Participant 
has  an  interest,  no  Participant  will 
receive  fewer  relative  benefits  from  the 
proposed  Joint  Account  arrangement 
than  any  other  Participant. 

5.  Applicants  represent  that  the  board 
of  directors  of  each  Fund  (each  a 
“Board”)  has  considered  the  proposed 
Joint  Account  arrangement  and,  based 
on  information  supplied  by  Princor 
Management,  has  determined  that  each 
Participant  will  benefit  from  the  Joint 
Account  arrangement.  Applicants 
further  represent  that  each  Board  has 
determined  that  the  proposed  method  of 
operation  for  the  Joint  Account  will  not 
result  in  any  conflicts  of  interest  among 
the  Participants.  Applicants  also 
represent  that  each  Board  also  has 
determined  that:  There  appears  to  be  no 
basis  upon  which  to  predicate  greater 
benefit  to  one  Participant  than  to 
another;  the  operation  of  the  Joint 
Account  will  be  free  of  any  inherent 
bias  in  favor  of  any  one  Participant  over 
another;  and  the  anticipated  benefits 
flowing  to  each  Participant  should  fall 
within  an  acceptable  range  of  fairness. 


6.  Applicants  represent  that  the 
Boards  believe  that  the  primary 
beneficiaries  of  this  Joint  Account 
arrangement  will  be  the  Participants  and 
their  shareholders,  as  the  Joint  Account 
represents  a  more  efficient  means  of 
administering  the  Funds’  daily 
investment  transactions. 

7.  Applicants  represent  that  the 
Boards  have  determined  that  their 
conclusions  with  respect  to 
participation  in  the  Joint  Account  by  the 
Funds  would  not  be  altered  by 
participation  in  the  Joint  Account  by 
Future  Funds.  The  Boards  further  have 
determined  that  it  would  be  desirable  to 
permit  Future  Funds  to  participate  in 
the  Joint  Account  without  the  necessity 
of  applying  for  additional  Commission 
authorization.  Applicants  represent  that 
Future  Funds  will  be  permitted  to 
participate  in  the  Joint  Account  only  on 
the  same  terms  and  conditions  as  the 
Funds  have  set  forth  herein. 

Applicants’  Conditions 

Applicants  agree  that  any  order  issued 
by  the  Commission  in  connection  with 
this  application  will  be  subject  to  the 
following  conditions. 

1.  A  separate  Joint  Account  will  be 
established  with  the  Custodian.  Each 
Fund  will  be  able  to  deposit  its 
iminvested  net  cash  balances  into  the 
Joint  Account  on  a  daily  basis. 

2.  Cash  in  the  Joint  Account  will  be 
invested  by  Princor  Management  in 
repurchase  agreements  and/or  short¬ 
term  money  market  instruments  with 
overnight,  over-the-weekend  or  over- 
the-holiday  maturities.  Using  the 
proposed  Joint  Account  or  making 
separate  investments  on  behalf  of 
individual  Funds,  Princor  Management 
is  obligated  to  consider  the  same  factors, 
including:  (a)  Each  Participant’s 
investment  objectives,  policies  and 
restrictions  and  repurchase  agreement 
collateral  requirements;  (b)  its  obligation 
to  fairly  allocate  investment 
opportunities  among  the  Participants; 

(c)  the  need  for  diversification;  and  (d) 
the  time  when  cash  becomes  available 
for  investment  on  a  ^iven  day. 

3.  A  Fund’s  participation  in  a  Joint 
Investment  will  be  wholly  voluntary 
and  only  to  the  extent  permitted  by  its 
investment  objectives,  policies  and 
restrictions.  To  the  extent  that  a 
Participant’s  cash  balance  is  applied  to 
a  particular  Joint  Investment,  the 
Participant  will  own  a  proportionate 
share  of  such  Joint  Investment  and  the 
income  earned  or  accrued  thereon, 
based  upon  the  percentage  of  such  Joint 
Investment  purchased  with  such 
Participant’s  cash  balanceir 

4.  Princor  Management  and  the 
Custodian  will  maintain  records 


documenting  for  any  given  day  each 
Participant’s  aggregate  investment  in  the 
Joint  Account  and  its  pro  rata  share  of 
each  Joint  Investment.  The  records  will 
be  maintained  in  conformity  with 
Section  31  of  the  1940  Act  and  the  rules 
thereundmr. 

5.  Each  repurchase  agreement  entered 
into  through  a  Joint  Investment  will  be 
collateralized  by  obligations  issued  or 
guaranteed  as  to  principal  and  interest 
by  the  government  of  the  United  States 
or  by  any  of  its  agencies  or 
instrumentalities  to  the  extent  required 
by  the  most  restrictive  collateral 
requirements  of  the  Participants,  in  no 
event  less  than  100  percent.  The 
securities  subject  to  the  repurchase 
agreement  will  be  transferred  to  the 
Joint  Account  and  they  will  not  be  held 
by  the  Participant’s  repurchase 
counterparty  or  by  an  affiliated  person 
of  that  counterparty.  The  Joint  Account 
will  invest  only  in  short-term  money 
market  instruments  which  constitute 
“eligible  securities”  within  the  meaning 
of  Rule  2a-7  under  the  1940  Act. 

6.  All  investments  held  by  the  Joint 
Account  will  be  valued  on  an  amortized 
cost  basis. 

7.  Each  Participant  valuing  its  net 
assets  in  reliance  upon  Rule  2a-7  under 
the  1940  Act  will  use  the  average 
maturity  of  the  instrument(s)  in  the  Joint 
Account  in  which  such  Participant  has 
an  interest  for  the  purpose  of  computing 
that  Participant’s  average  portfolio 
maturity  with  respect  to  the  portion  of 
its  assets  held  in  the  Joint  Account  for 
that  day. 

8.  To  ensure  that  there  will  be  no 
opportunity  for  one  Participant  to  use 
any  part  of  the  Joint  Account  credited  to 
another  Participant,  no  Participant  will 
be  allowed  to  create  a  negative  balance 
in  the  Joint  Account.  However,  a 
Participant  will  be  permitted  to  draw 
down  its  entire  balance  at  any  time.  No 
Fund  will  be  obligated  either  to  invest 
in  the  Joint  Account  or  to  maintain  any 
minimum  balance  in  the  Joint  Account. 

9.  Princor  Management  will  manage 
the  Joint  Account  as  part  of  its  duties 
under  its  existing  or  any  future 
investment  advisory  contracts  with  the 
Funds.  Princor  Management  will  not 
collect  an  additional  fee  from  any  Fund 
for  managing  the  Joint  Account. 

10.  The  administration  of  the  Joint 
Account  will  be  within  the  fidelity  bond 
coverage  required  by  Section  17(g)  of 
the  1940  Act  and  Rule  17g-l 
thereunder. 

11.  The  Board  members  of  each  Fund 
will  evaluate  the  Joint  Account 
arrangements  annually.  Each  Board  will 
vote  to  continue  a  Fund’s  participation 
in  the  Joint  Account  only  if  it 
determines  that  there  is  a  reasonable 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


14357 


likelihood  that  the  Fund  and  its 
shareholders  will  beneht  from  the  Joint 
Account  arrangement,  and  no 
Participant  will  be  treated  on  a  less 
advantageous  basis  than  another. 

12.  The  Future  Funds  will  be 
permitted  to  participate  in  the  Joint 
Account  only  on  the  same  terms  and 
conditions  as  the  Funds  have  set  forth 
herein. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-7799  Filed  3-29-96;  8:45  ami 
BILLING  CODE  8010-01-M 


[Release  No.  34-37024;  File  No.  600-25] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Granting  Approval  of  Application  for 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

March  26, 1996. 

On  February  22, 1996,  the 
Participants  Trust  Company  (“PTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(a)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),*  a 
request  for  extension  of  its  temporary 
registration  as  a  clearing  agency  under 
Section  17A  of  the  Act  for  a  period  of 
one  year.  2  Notice  of  PTC’s  request  for 
extension  of  temporary  registration 
appeared  in  the  Federal  Register  on 
March  13, 1996.®  This  order  approves 
PTC’s  request  for  extension  of  its 
temporary  registration  as  a  clearing 
agency  through  March  31, 1997. 

On  March  28, 1989,  the  Commission 
granted  PTC’s  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)(2)  and  19(a) 
of  the  Act'*  on  a  temporary  basis  for  a 
period  of  one  year.^  Subsequently,  the 
Commission  issued  orders  that  extended 
PTC’s  temporary  registration  as  a 
clearing  agency.®  PTC’s  current 


•  15  U.S.C.  §  78s{a)  (1988).  *' 

^  Letter  from  John  ].  Sceppa,  President  and  Chief 
Executive  Officer,  PTC,  to  Jerry  Carpenter,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  (February  21, 1996). 

^  Securities  Exchange  Act  Release  No.  36938 
(March  7, 1996),  61  FR  10409. 

*  15  U.S.C.  §§  78q-l(b)(2)  and  78s(a)  (1988). 

^  Securities  Exchange  Act  Release  No.  26671 

(March  28, 1989),  54  FR  13266. 

“  Securities  Exchange  Act  Release  Nos.  27858 
(March  28, 1990),  55  FR  12614;  29024  (March  28. 
1991),  56  FR  13848:  30537  (April  9,  1992),  57  FR 
12351;  32040  (March  23, 1993),  58  FR  16902;  33734 
(March  8, 1994),  59  FR  11815;  and  35482  (March 
13, 1995),  60  FR  14806. 


temporary  registration  extends  through 
March  31, 1996. 

As  discussed  in  detail  in  the  initial 
order  granting  PTC’s  temporary 
registration,^  one  of  the  primary  reasons 
for  PTC’s  registration  was  to  develop 
depository  facilities  for  mortgage-backed 
securities,  particularly  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  (“GNMA”).  PTC 
services  include  certiHcate  safekeeping, 
book-entry  deliveries,  and  other  services 
related  to  the  immobilization  of 
securities  certificates. 

PTC  continues  to  make  significant 
progress  in  the  areas  of  financial 
performance,  regulatory  commitments, 
and  operational  capabilities.  For 
example,  the  original  face  value  of 
securities  on  deposit  at  PTC  as  of 
December  31, 1995,  totalled  $1.1 
trillion,  which  was  an  increase  of 
approximately  $1.26  billion  over  the 
amount  on  deposit  as  of  December  31, 

1994.  Total  pools  on  deposit,  which 
were  held  at  PTC  in  a  total  of  1.1 
million  participant  positions,  rose  from 
279,000  as  of  December  31, 1994,  to 
more  than  302,000  as  of  December  31, 

1995. ®  In  addition,  PTC  declared  a 
dividend  of  $.98  .per  share  to 
stockholders  of  record  as  of  the  close  of 
business  on  December  21, 1995.®  Four 
new  participants  and  four  new 
shareholders  also  were  added  in  1995 
bringing  the  total  participation  in  PTC 
to  twenty-nine  banks,  twenty-three 
broker/dealers,  and  two  government- 
sponsored  enterprises. 

In  support  of  the  securities  industry’s 
effort  to  move  security  payments  to 
same-day  funds,  PTC  also  saw 
continued  improvement  in  its  GNMA  I 
principal  and  interest  (“P&I”)  collection 
and  disbursement  efforts.  For  example, 
PTC  mTodified  its  program  for  the 
intraday  distribution  of  GNMA  I  P&I  by 
increasing  the  maximum  amount  of 
collected  and  available  GNMA  I  P&I  that 
may  be  distributed  intraday  from  fifty 
percent  to  sixty-five  percent.*®  An 
overall  reduction  in  mortgage 
prepayment  trends  throu^out  1995  had 
a  noticeable  impact  on  the  volume  of 
P&I  disbursed,  which  was  $86  billion  in 
1995  compared  to  $116  billion  in  1994. 

PTC  also  continued  its  efforts  over  tlie 
past  year  to  implement  the  operational 
and  procedural  changes  that  PTC 
committed  to  make  in  an  agreement 
with  the  Commission  and  with  the 
Federal  Reserve  Bank  of  New  York  in 


^  Supra  note  5. 

‘  Supra  note  2. 

®  Securities  Exchange  Act  Release  No.  36790 
(January  30. 1996),  61  FR  4507. 

Securities  Exchange  Act  Release  No.  35574 
(April  16. 1995),  60  FR  18866. 


connection  with  PTC’s  original 
temporary  registration.**  For  example, 
PTC  implemented  improvements  to  its 
SPEED  securities  processing  system  on 
January  8, 1996,**  These  improvements 
cause  transaction  credits  and  debits  to 
be  posted  simultaneously  on  the  deliver 
and  receive  sides  of  a  transaction.  PTC 
believes  that  this  change  to  its 
processing  system  satisfies  Commitment 
No.  3  of  PTC’s  nine  commitments.  Of 
PTC’s  nine  commitments,  only 
Commitment  No.  6  remains  to  be 
fulfilled  by  PTC.*® 

The  Commission  believes  that  PTC 
has  functioned  effectively  as  a  registered 
clearing  agency  for  the  past  seven  years 
and  has  demonstrated  that  it  has  the 
operational  and  procedural  capacities  to 
comply  with  the  statutory  obligations 
set  forth  under  Section  17A(b)(3)  of  the 
Act,*^  which  sets  forth  the  prerequisites 
for  registration  as  a  clearing  agency. 
Therefore,  the  Commission  is  extending 
PTC’s  temporary  registration  as  a 
clearing  agency  through  March  31, 1997. 
Comments  received  during  PTC’s 
temporary  registration  will  be 
consider^  in  determining  whether  PTC 
should  receive  permanent  registration  as 
a  clearing  agency  under  Section  17A(b) 
of  the  Act.*® 

It  is  therefore  ordered,  that  PTC’s 
registration  as  a  clearing  agency  be  and 
hereby  is  approved  on  a  temporary  basis 
through  Mai^  31. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 


''The  nine  operational  and  procedural  changes 
PTC  committed  to  make  included: 

(1)  eliminating  trade  reversals  bom  PTC’s 
procedures  to  cover  a  participant  default; 

(2)  phasing  out  the  aggregate  excess  net  debit 
limitation  for  extensions  under  the  net  debit 
monitoring  level  procedures: 

(3)  allowing  participants  to  retrieve  securities  in 
the  abeyance  account  and  not  allowing  participants 
to  reverse  transfers  because  customers  may  not  be 
able  to  fulfill  financial  obligations  to  the 
participants; 

(4)  eliminating  the  deliverer’s  security  interest 
and  replacing  it  with  a  substitute: 

(5)  reexamining  PTC’s  account  structure  rules  to 
make  them  consistent  with  PTC’s  lien  procedures: 

(6)  making  principal  and  interest  advances,  now 
mandatory,  optional; 

(7)  expanding  and  diversifying  PTCs  lines  of 
credit; 

(8)  assuring  operational  integrity  by  developing 
and  constructing  a  back-up  facility;  and 

(9)  reviewing  PTC  rules  and  procedures  for 
consistency  with  current  operations. 

■^Securities  Exchange  Act  Release  No.  36711 
(January  11. 1996).  61  FR  1809. 

Supra  note  11. 

15  U.S.C.  §  78q-l(b)(3)  (1988). 

'» 15  U.S.Q  §  78<f-l(b)  (1988). 

■»  17  CFR  200..30-3(a)(50)  (1995). 
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Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  96-7843  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  801(M)1-M 

[Release  No.  34-37013;  File  No.  SR-Amex- 
95-54] 

Self-Regulatory  Organizations;  the 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Restrictions  on 
Specialists 

March  22, 1996. 

I.  Introduction 

On  December  19, 1995,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Exchange  Rules  190  and  950 
regarding  restrictions  on  specialists. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  36726  (Jan. 

17. 1996),  64  FR  1953  (Jan.  24, 1996).  No 
comments  were  received  on  the 
proposal. 

II.  Background 

The  Amex  adopted  most  of  its 
restrictions  on  the  activities  of 
specialists  in  the  early  1960s.  The  effect 
of  these  restrictions  was  to  limit  the 
business  activities  of  specialists  (and 
their  afGliates)  to  acting  as  a  “broker’s 
broker”  and  as  a  dealer  on  the  Exchange 
Floor.  These  restrictions  also  precluded 
specialists  from  making  public 
statements  regarding  their  specialty 
securities.  In  1973,  the  Exchange  added 
a  commentary  on  the  public  statement 
restriction,  prohibiting  specialists  from 
making,  “an  advertisement  identifying  a 
firm  as  a  specialist  in  any  security.”  3 
Even  though  the  New  York  Stock 
Exchange  (“NYSE”)  and  Amex  generally 
have  comparable  rules  with  respect  to 
restrictions  on  specialists,  the  NYSE 
never  adopted  the  1973  commentary. 

In  1975,  with  the  implementation  of 
trading  in  standardized  options,  the 
Exchange  generally  extended  the 
restriction  on  stock  specialists  to 
options  specialists.  It  modified, 
however,  the  prohibition  on  business 
transactions  between  specialists  and  the 
issuer  of  a  specialty  security  (Rule 
190(a)),  to  prohibit  material  business 
transactions  between  an  options 

>  15  U.S.C.§  788(b)(1). 

*17CFR240.19b-4. 

*  ^  See  Commentary  to  Amex  Rule  190. 


specialist  and  the  issuer  of  the  security 
underlying  a  specialty  option  (Rule 
950(k)).4 

In  1987,  the  Chicago  Board  Options 
Exchange  (“CBOE”)  instituted  its 
Designated  Primary  Market-Maker 
(“DPM”)  system  for  trading  listed 
options.®  While  the  CBOE  adopted  a 
number  of  the  restrictions  applicable  to 
Amex  options  specialists,  it  did  not 
apply  any  of  the  restrictions  applicable 
to  Amex  specialist  communications  to 
its  DPMs.® 

The  discrepancy  between  the  rules  of 
the  Amex  and  the  CBOE  regarding 
specialist  communications  had  little 
practical  significance  prior  to  the 
general  implementation  of  multiple 
options  trading.  The  Exchange  is  now 
finding,  however,  that  the  disparate 
regulation  of  specialists  and  DPMs  has 
placed  it  at  a  disadvantage  in  the 
competition  for  order  flow  in  a  multiple 
trading  environment. 

III.  Description  of  Proposal 

The  Amex,  accordingly,  proposes  to 
amend  its  rules  to  lift  the  prohibition 
against  “popularizing”  an  option  or  a 
derivative  security.  It  will  leave  in  place 
the  restriction  against  popularizing  the 
underlying  security,  subject  to  the 
exceptions  that  have  long  been 
contained  in  Amex  Rule  950.  This  will 
better  conform  the  Amex  rules  to  those 
applicable  to  DPMs  at  the  CBOE 
regarding  communications  concerning 
specialty  securities. 

In  addition,  the  Exchange  is  also 
proposing  two  other  changes  to  the 
restrictions  on  popularizing  by 
specialists.  The  Exchange  seeks  to 
conform  its  rules  to  those  of  the  NYSE 
to  eliminate  generally  the  prohibition  on 
communications  that  simply  identify  a 
firm  as  the  specialist  in  a  particular 
security.  Finally,  the  Exchange  seeks  to 
amend  its  rules  regarding  equity 

Since  the  Options  Clearing  Corporation  (“OCC”) 
is  the  issuer  of  all  listed  options  and  the  “business 
transaction”  prohibition  was  intended  as  a 
prophylactic  measure  to  prevent  the  passage  of  non¬ 
public  information  between  specialist  and  issuer, 
the  policy  reason  behind  Rule  190(a)  would  not 
have  been  advanced  had  the  Exchange  simply 
prohibited  business  transactions  between  the  (XX 
and  an  options  specialist. 

’  Like  a  specialist,  a  DPM  has  primary  market 
making  responsibilities. 

s  See  CBOE  Rules  8.80  and  8.81,  and  Securities 
Exchange  Act  Release  Nos.  24934  (September  22, 
1987),  52  FR  36122  (September  25, 1987)  and  25151 
(November  23, 1987),  52  FR  45417  (November  27, 
1987).  The  CBOE's  rules  provide  that  an  integrated 
broker-dealer  affiliated  with  a  DPM  must  establish 
an  exchange  approved  “Chinese  Wall”  between  the 
upstairs  Him  and  the  DPM  and  make  certain 
disclosures  if  it  intends  to  issue  recommendations 
or  research  reports  regarding  DPM  securities  and 
the  underlying.  There  are  no  speciHc  restrictions, 
however,  on  DPM  communications  regarding  their 
speciality  securities. 


derivative  ^  specialists  to  harmonize 
them  with  restrictions  on  options 
specialists.  Thus,  the  Exchange  would 
amend  its  rules  to  prohibit  material 
business  transactions  between  certain 
equity  derivative  specialists  and  the 
issuer  of  the  security  underlying  the 
equity  derivative.® 

All  options  specialists  would  remain 
subject  to  the  rules  regulating  the 
conduct  and  public  communications  of 
members  generally  (e.g.  Exchange  Rule 
991,  the  “options  advertising”  rule).  In 
addition,  all  other  restrictions 
applicable  to  specialists  and  their 
affiliates  would  remain  in  place.  Thus, 
specialists  and  their  affiliates  still 
would  be  prohibited  from  trading  a 
specialist  security  outside  the  specialist 
function  (Rules  170(e)  and  950(n)), 
holding  or  granting  an  option  on  a 
specialty  stock  (Rule  175),  engaging  in 
a  material  business  transaction  with 
either  the  issuer  of  a  specialty  security 
or  the  underlying  security  in  the  case  of 
options  (Rules  190(a)  and  950(k)),  and 
accepting  orders  from  the  issuer  of  a 
specialty  security,  its  insiders  and 
enumerated  institutional  investors 
(Rules  190(b)  and  950(k)).® 

The  Exchange  represents  that  the 
respective  proposed  rule  changes  either 
seek  to  conform  the  Exchange’s  rules  to 
those  of  the  CBOE  and  NYSE,  or 
represent  a  rational  harmonization  of 
the  regulation  of  listed  options  and 
equity  derivatives.  In  addition,  the 
Exchange  believes  that  changes  in 
market  structure,  the  rule  of  the 
specialist  in  the  secondary  market,  and 
enhanced  surveillance  capabilities  over 
the  last  thirty  years  have  eliminated  the 
need  for  continuation  of  at  least  certain 
of  the  original  specialist  prohibitions, 
this  is  most  clearly  true  with  respect  to 
the  wholesale  application  of  the 
restrictions  on  stock  specialists  to 
options  specialists,  due  to  the  derivative 
pricing  of  the  specialty  securities.  This 
is  most  clearly  demonstrated  by  the 
experience  of  the  C30E,  which  has  been 
able  to  adequately  regulate  its  DPMs 
without  the  use  of  such  wholesale 
restrictions.  Finally,  the  Exchange 

^The  term  “equity^rivative”  refers  to  an 
underwritten  security  the  value  of  which  is 
determined  by  reference  to  another  security,  or  to 
a  currency,  commodity,  interest  rate  or  index  of  the 
foregoing.  Such  securities  are  conunonly  listed 
pursuant  to  Amex  Company  Guide  (“Guide”) 
Sections  106  (“index  and  Currency  Warrants”),  107 
(“Other  Securities”),  118  (“Investment  Trusts”),  or 
Amex  Rule  1002  (“Portfolio  Depositary  Receipts”). 

^It  is  in  the  case  of  listings  under  Sections  107 
and  118A  of  the  Guide  that  the  underlying  can  be 
a  single  security,  so  that  restrictions  analogous  to 
those  applicable  to  equity  options  are  appropriate. 

B  Exchange  Rule  193  permits  the  affiliates  of 
specialists  to  obtain  an  exemption  from  most 
specialist  restrictions  through  the  use  of  an 
Exchange-approved  “Chinese  wall”. 
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believes  that  the  experience  of  the  NYSE 
demonstrates  that  with  respect  to  all 
specialists  there  is  no  need  to  go  so  far 
as  to  preclude  even  the  public 
identification  of  a  particular  firm  as  the 
specialist  in  particular  securities. 

IV.  Discussion 

The  Commission  finds  that  the 
Amex’s  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act.^®  In  particular, 
and  for  the  reasons  set  forth  below,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general  to  protect  investors 
and  the  public  interest.^^  The  proposal 
also  is  consistent  with  the  Section 
6(b)(8)  requirement  that  an  Exchange 
have  rules  that  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  ^rtherance  of  the 
purposes  of  the  Act.'^ 

The  Commission  believes  that  the 
Amex’s  propmsal  to  lift  the  prohibition 
against  “popularizing”  an  option  or 
equity  derivative  security  and  to  lift  the 
prohibition  that  prevents  an  equity  or 
options  specialist  fit>m  identifying  itself 
as  a  specialist  in  its  assigned  securities 
is  appropriate  and  will  make  the  Amex’s 
rules  consistent  with  those  that  are 
applicable  on  other  exchanges. 

The  Commission  believes  that  Amex’s 
rules  relating  to  dealings  and 
communications  by  specialists  with 
regard  to  their  speciality  securities  (and 
in  the  case  of  options  or  equity 
derivatives  specialists,  the  underlying 
securities  related  to  their  speciality 
securities),  continue  to  adequately 
address  and  prohibit  inappropriate 
conduct  in  this  area.  Notably,  tbe  Amex 
will  leave  in  place  tbe  restriction  against 
popularizing  the  underlying  security, 
subject  to  the  exceptions  contained  in 
Amex  Rule  950.  Moreover,  all  options 
specialists  will  remain  subject  to  the 
rules  regulating  the  conduct  and  public 
communications  of  members  generally 
(e.g.  Exchange  Rule  991,  the  “options 
advertising”  rule).  In  addition,  all  other 
restrictions  applicable  to  specialists  and 
their  affiliates  will  remain  in  place. 
Thus,  specialists  and  their  affiliates  still 
will  be  prohibited  from  trading  a 
specialist  security  outside  the  specialist 
function  (Rules  170(e)  and  950(n)), 


’“15U.S.C.  §78f(b). 

"15U.S.C.§78f(b)(5). 

>215U.S.C.S78f(b)(8). 


holding  or  granting  an  option  on  a 
specialty  stock  (Rule  175).  engaging  in 
a  material  business  transaction  with 
either  the  issuer  of  a  speciality  security 
or  the  underlying  security  in  the  case  of 
options  (Rules  190(a)  and  950(k)),  and 
accepting  orders  firom  the  issuer  of  a 
specialty  security,  its  insiders  and 
enumerated  institutional  investors 
(Rules  190(b)  and  950(k)).i® 

The  Commission  also  believes  that  the 
established  restrictions  on  material 
business  transactions  entered  into  by  an 
equity  derivative  specialist  and  the 
issuer  of  the  security  underlying  the 
equity  derivative  are  reasonably 
designed  to  prevent  a  potential  conflict 
of  interest.^'* 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*®  that  the 
proposed  rule  change  (SR-Amex-95- 
54)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  9&-7798  Filed  3-29-96;  8:45  am) 
BHJJNG  CODE  8010-01-M 


[Release  No.  34-47025;  File  No.  SR-BSE- 
96-02] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Incorporated  Relating  to 
Distribution  of  Interim  Reports  to  Both 
Registered  and  Beneficiai 
Shareholders 

March  26, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciurities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  March  18, 1996, 
the  Boston  Stock  Exchange, 
Incorporated  (“BSE”  or  “Exchange”) 


13  Exchange  Rule  193  permits  the  afHliates  of 
specialists  to  obtain  an  exemption  from  most 
specialist  restrictions  through  the  use  of  an 
^change-approved  “Chinese  wall.” 

’''Absent  these  restrictions,  a  conflict  of  interest 
could  arise  between  the  equity  derivative 
specialist’s  market  making  obligations  and  any 
status  he  or  she  might  attain  through  business 
dealings  with  the  issuer  or  an  ofHcer,  director,  or 
10%  stockholder  of  any  such  company.  The 
Conunission  recognizes  that  certain  business 
transactions  between  equity  derivative  specialists 
and  issuers  may  exert  an  improper  influence  over 
equity  derivative  specialists.  The  Commission 
believes,  however,  that  a  specialist  may  engage  in 
certain  nonmaterial  business  dealings  with  an 
issuer  that  would  not  give  rise  to  the  potential 
conflict  of  interest  described  above. 

'» 15  U.S.C.  S  78s(b)(2). 

'“17  CFR  200.30-3(a)(12). 


filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its  rules 
to  provide  that  corporations  that 
distribute  interim  financial  reports  to 
shareholders  should  distribute  such 
reports  to  both  registered  and  beneficial 
shareholders.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  equal  treatment  of 
record  and  beneficial  shareholders  in 
the  distribution  of  interim  financial 
reports.  It  is  based  on  the  findings  and 
recommendations  of  the  Securities 
Industry  Association. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-96-02 
and  should  be  submitted  by  [insert  date 
21  days  firom  date  of  publication]. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).^  The 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public. 

Although  the  Commission  does  not 
require  public  companies  to  distribute 


>15  U.S.C.  §  78(b). 


interim  reports  to  shareholders, 2  the 
Commission  believes  that  it  is 
appropriate  for  the  Exchange  to 
encourage  its  listed  companies  to 
provide  equal  treatment  of  record  and 
beneficial  shareholders  in  the 
distribution  of  reports.  Moreover,  the 
BSE’s  rule  change  reflects  the  results  of 
the  compromise  reached  by  various 
industry  groups  with  regard  to 
distribution  of  interim  reports.  The 
Commission  believes  the  BSE’s 
adoption  of  this  industry  policy  should 
help  create  uniformity  in  the  practices 
of  BSE-listed  companies  with  respect  to 
their  distribution  of  interim  financial 
reports. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  is  appropriate  given  the  prior 
approval  of  similar  proposals  by  the 
NYSE,  Amex,  and  the  PSE  ^  and  because 
the  accelerated  approval  will  allow  the 
Exchange  to  encourage  equal 
distribution  of  interim  reports  to  record 
and  beneficial  shareholders  as  soon  as 
practicable. 

Based  on  the  above,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Section  6(b)(5)  of  the  Act,  to 
accelerate  approval  of  the  amended 
proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-BSE-96-02) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-7844  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  SOKMII-M 


^The  interim  reports  that  are  the  subject  of  the 
BSE’s  rule  change  are  not  the  quarterly  rmancial 
reports  required  to  be  filed  with  the  Commission  on 
Form  10-Q  pursuant  to  the  Commission’s  authority 
under  Sections  13(a)  and  15(d)  of  the  Securities 
Exchange  Act  of  1934.  See  15  U.S.C.  §§  78m(a)  and 
78o(d)  (1988).  The  reports  are  voluntarily  prepared 
and  published  by  companies  as  part  of  their 
shareholder  relations  activities. 

3  See  Securities  Exchange  Act  Release  Nos.  35373 
(Feb.  14, 1995),  60  FR  9709  (Feb.  21,  1995);  36541 
(Nov.  30, 1995),  60  FR  62921  (Dec.  7, 1995);  36916 
(Mar.  4, 1996),  61  FR  9515  (Mar.  8, 1996). 

15  U.S.C.  §  78s(b)(2). 

*  17  CFR  200.30-3(a)(12). 


[Release  No.  34-37023;  File  No.  SR-NYSE- 
96-01] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Amending 
Exchange  Rule  460.10 

March  25, 1996. 

I.  Introduction 

On  January  5, 1996,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),*  and  Rule  19b-4 
thereunder,^  the  proposed  rule  change, 
and  on  February  26, 1996,  submitted 
Amendment  No.  1  to  the  proposed  rule 
change,^  to  amend  Exchange  Rule 
460.10  to  modify  certain  prohibitions  on 
the  ownership  by  specialists  of  their 
specialty  securities  and  to  amend 
provisions  that  limit  the  business 
transactions  specialists  may  engage  in 
with  the  issuers  of  specialty  securities. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  36904  (Feb. 
28,  1996),  61  FR  8998  (Mar.  6, 1996).  No 
comments  were  received  on  the 
proposal. 

n.  Background 

NYSE  Rule  460.10  prohibits  a 
specialist,  his  or  her  member 
organization  or  any  other  member, 
allied  member  or  approved  person  in 
such  member,  organization  or  officer  or 
employee  thereof,  individually  or  in  the 
aggregate,  ft-om  acquiring  more  than 
10%  of  the  outstanding  shares  of  any 
equity  security  in  which  the  specialist  is 
registered.  In  the  event  the  beneficial 
ownership  of  such  persons,  individually 
or  in  the  aggregate,  in  any  such  security 
exceeds  5%  of  the  outstanding  shares  of 
such  security.  Rule  460.10  also  requires 
the  specialist  or  his  or  her  member 
organization  to  report  such  fact 
promptly  to  Market  Surveillance.  In 
such  event.  Market  Surveillance  may 
require  any  of  the  persons  covered  by 
Rule  460.10  to  take  appropriate  action  to 
either  dispose  of  such  beneficial 
ownership  or  reduce  or  eliminate  his  or 
her  interest  in  the  specialist 
organization,  as  may  be  acceptable  to 
the  Exchange.  Rule  460.10  also  prohibits 
a  specialist,  his  or  her  member 
organization  or  any  other  member. 


•15  U.S.C.  §78s(b)(l). 

2 17  CFR  240.19b-4. 

*  See  letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE  to  Glen  Barrentine,  Team 
Leader,  Division  of  Market  Regulation,  SEC,  dated 
February  23, 1996. 
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allied  member,  approved  person  in  such 
member  organization  or  officer  or 
employee  fiom  engaging  in  any  business 
transaction  with  any  company  in  whose 
stock  the  specialist  is  registered. 

III.  Description  of  Proposal 

A.  Ownership  Restrictions 

The  restrictions  on  beneficial 
ownership  codified  in  Rule  460.10  are 
intended  to  ensure  that  a  specialist,  and 
persons  affiliated  therewith,  do  not 
enter  into  a  control  relationship  with  an 
issuer  in  whose  security  the  specialist  is 
registered,  such  that  the  specialist’s 
status  as  a  significant  shareholder  may 
create  conflicts  of  interest  with  respect 
to  his  or  her  affirmative  and  negative 
obligations  to  maintain  a  fair  and 
orderly  market  in  the  security.  The 
Exchange  believes  that  the  10% 
ownership  prohibition  of  Rule  460.10  as 
currently  in  effect  is  unnecessarily 
restrictive  and  applies  to  certain  types 
of  securities  that  do  not  give  rise  to  the 
potential  conflict  of  interest  noted 
above."*  To  remedy  this  problem,  the 
Exchange  is  proposing  to  exempt  three 
types  of  securities  from  the  10% 
ownership  prohibition  of  Rule  460.10.5 

The  first  type  of  securities  covered  hy 
the  proposed  amendment  are 
convertible  or  derivative  securities, 
American  or  Global  Depositary  Receipts, 
or  similar  instruments,  but  only  to  the 
extent  that  conversion  of  any  such 
securities  would  not  result  in  a  position 
in  the  common  stock  exceeding  tlie  10% 
threshold. 

The  proposed  amendment  also  would 
remove  the  10%  threshold  for  certain 
investment  companies  units  (“units”), 
but  again  only  to  the  extent  redemption 
of  any  such  security  would  not  result  in 
a  position,  directly  or  indirectly,  in  any 
equity  security  in  which  the  specialist  is 
registered  exceeding  the  10%  threshold. 
To  come  within  the  above  exemption, 
the  investment  company  units  must  be 
listed  pursuant  to  Section  703.16  of  the 
Exchange’s  Listed  Company  Manual.® 
This  section  sets  forth  listing  standards 
for  units  of  trading  that  represent  an 
interest  in  a  registered  investment 
company  that  is  organized  either  as  an 


For  example,  in  its  filing  the  Exchange  noted 
that  Rule  460.10  would  prohibit  a  specialist 
registered  in  both  a  warrant  and  the  underlying 
common  stock  from  holding  more  than  a  10% 
position  in  a  warrant  that  is  convertible  into  a  much 
smaller  percentage  of  the  common  stock. 

^The  proposed  rule  does  not  change  the 
requirement  that  the  specialist  inform  Market 
Surveillance  upon  the  acquisition  of  5%  or  more  of 
a  equity  issue  in  which  he  or  she  is  registered. 

^The  Exchange  recently  added  Section  703.16  to 
its  Listed  Company  Manual.  See  Securities 
Exchange  Act  Release  No.  36923,  (Mar.  5, 1996).  61 
FR  10410  (Mar.  13, 1996)  (order  approving  File  No. 
SR-NYSE-95-23). 


open-end  management  investment 
company  or  as  a  unit  investment  trust. 
Under  S^tion  703,16,  the  investment 
company  would  hold  directly  securities 
comprising  or  otherwise  bas^  on  or 
representing  an  interest  in  an  index  or 
portfolio  of  securities. 

Pursuant  to  Section  703.16,  the 
Commission  recently  approved  the 
NYSE’s  proposal  to  list  up  to  nine  series 
of  units  in  the  form  of 
“CountryBaskets,”  which  are  based  on 
the  open-end  management  investment 
company  structure  and  invest  directly 
in  a  portfolio  of  securities  included  in 
the  corresponding  Financial  Times/ 
Standard  &  Poor’s  Actuaries  World 
Index.^  In  that  approval  order,  the 
Commission  also  approved  the  NYSE’s 
request  to  amend  Rule  460.10  to  allow 
a  specialist  registered  in  a  security 
issued  by  an  investment  company  to 
purchase  and  redeem  the  listed  security, 
or  securities  that  can  be  subdivided  or 
converted  into  the  listed  security,  ft-om 
the  issuer,  as  appropriate  to  facilitate 
the  maintenance  of  a  fair  and  orderly 
market  in  the  subject  security.®  In 
addition  to  permitting  the  purchase  and 
redemption  of  units  from  the  issuer  only 
as  appropriate  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  the  subject  security,  any 
purchases  or  redemptions  must  be  made 
at  the  net  asset  value  and  on  the  same 
terms  and  conditions  as  are  available  to 
any  other  investor.® 

The  Exchange  believes  that  specialists 
may  be  required  to  enter  into 
transactions  to  effect  creation  or 
redemption  of  the  units,  and  that  these 
transactions  may  result  in  an  ownership 
of  greater  than  10%  of  an  issue  of  units. 
Given  the  open-end  nature  of  these 
entities,  in  that  securities  will  be  issued 
on  a  continuous  basis,  the  Exchange 
believes  that  the  issue  of  control  by  a 
specialist  would  not  be  relevant.*® 
Finally,  as  noted  above,  under  the 
proposal,  a  specialist  would  not  be  able 
to  hold  units  which,  if  redeemed,  would 
result  in  the  specialist  holding  10%  or 


^Each  CountryBasket  is  designed  to  provide 
investment  results  that  substantially  correspond  to 
the  price  and  yield  performance  of  the  specific 
index  to  which  it  relates.  Accordingly,  the  weighing 
of  the  portfolio  securities  of  each  series 
substantially  corresponds  to  their  proportional 
representation  in  the  relevant  index.  Id.  Before  the 
Exchange  may  list  any  additional  securities 
pursuant  to  Section  703.16,  it  must  make  an 
appropriate  filing  pursuant  to  Section  19(b)  of  the 
Act  with  the  Commission  to  provide  the 
authorization  to  effect  such  listings.  Id. 

Old. 

®  Additionally,  so-called  Creation  Transactions, 
must  occur  through  the  principal  underwriter  or 
distributor  and  not  directly  with  the  issuer.  Id. 

’“See  note  6,  infra. 


more  of  any  individual  equity  security 
in  which  he  is  registered. 

The  proposed  amendment  would  also 
exempt  from  the  10%  threshold,  but 
only  with  Exchange  permission,  a 
currency  warrant  that  trades  in 
relationship  to  the  value  of  an 
underlying  currency  or  an  index 
warrant  that  trades  in  relationship  to  the 
value  of  an  underlying  index.  With 
respect  to  these  securities,  however,  the 
specialist  would  not  be  permitted  to 
acquire  a  position  of  more  than  25%  of 
the  issue. 

B.  Business  Transactions 

Rule  460.10  also  prohibits  a  specialist, 
his  or  her  member  organization  or  any 
other  member,  allied  member,  approved 
person  in  such  member  organization  or 
officer  or  employee  from  engaging  in 
any  business  transaction  with  any 
company  in  whose  stock  the  specialist 
is  registered.**  This  prohibition  is 
designed  to  prevent  a  potential  conflict 
of  interest  by  helping  to  ensure  that  the 
issuer  does  not  improperly  influence  the 
specialist  in  the  performance  of  his  or 
her  market  making  duties  by  the 
provision  of  goods  or  services  upon 
advantageous  terms.  The  Exchange 
proposes  to  amend  this  provision  to 
provide  that  the  prohibition  shall  not 
apply  to  the  receipt  of  routine  business 
services,  goods,  materials,  or  insurance 
on  generally  available  terms. 
Accordingly,  the  amended  rule  would 
permit  business  dealings  between  a 
specialist  and  an  issuer  so  long  as  the 
service  or  good  is  routinely  available  to 
the  public,  confers  no  special  status  to 
the  recipient  beyond  that  of  a  consumer, 
and  is  generally  available  on  the  same 
terms  and  conditions. 

rV.  Discussion 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  specifically,  with  the 
requirements  of  Section  6(b).  *2  In 
particular,  and  for  the  reasons  set  forth 
below,  the  Commission  believes  that  the 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  is 


’’Under  certain  circumstances.  NYSE  Rule  98 
affords  exemptive  relief  to  approved  persons  of  a 
specialist  organization  from  restrictions  found  in 
various  NYSE  rules,  including  certain  provisions  of 
NYSE  Rule  460.  See  Securities  Exchange  Act 
Release  No.  36043  (Aug.  1.  1995),  60  FR  35759 
(Aug.  7, 1995)  (order  approving  File  No.  NYSE-95- 
21). 

’*15U.S.C.  S78fj[b). 
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consistent  with  the  protection  of 
investors  and  the  public  and  with  the 
maintenance  of  fair  and  orderly 
markets. 

A.  Ownership  Restrictions 

The  established  restrictions  on 
ownership  of  equity  securities  codified 
in  the  NYSE’s  Rule  460.10  prohibit  a 
specialist,  and  persons  afhliated 
therewith,  from  owning  more  than  10% 
of  the  outstanding  shares  of  any  equity 
security  in  which  the  specialist  is 
registered.  This  prohibition  is  based 
upon  a  concern  that  such  a  large 
ownership  interest  may  give  rise  to  a 
control  relationship  between  the 
specialist  and  the  issuer  that  may 
detract  horn  the  specialist’s  willingness 
or  ability  to  carry  out  his  or  her 
affirmative  and  negative  obligations  to 
maintain  a  fair  and  orderly  market  in 
the  security.  The  Commission  supports 
this  established  restriction  and  believes 
that  it  helps  to  ensure  the  specialist’s 
integrity  in  carrying  out  his  or  her 
obligations.  Nevertheless,  the 
Commission  acknowledges  that,  with 
regard  to  certain  securities,  a  specialist’s 
position  in  excess  of  10%  of  the 
outstanding  shares  of  an  equity  security 
may  not  result  in  a  relationship  between 
the  specialist  and  the  issuer  that 
warrants  the  application  of  the  10% 
ownership  restriction  of  Rule  460.10. 

The  proposal  would  allow  a  specialist 
to  hold  a  position  in  excess  of  the  10% 
threshold  in  three  different  types  of 
securities.  First,  the  proposal  would 
exempt  from  the  10%  threshold,  a 
specialist’s  interests  in  convertible  or 
derivative  securities,  including 
American  Depositary  Receipts  and 
Global  Depositary  Receipts,  provided 
that,  upon  conversion,  the  position  in 
the  underlying  common  stock  does  not 
exceed  10%  of  an  issue  in  which  the 
specialist  is  registered.  As  to  such 
securities,  the  Commission  believes  that 
this  change  is  appropriate  because  the 
rule  will  still  ensure  that  specialists 
cannot  control  more  than  10%  of  the 
underlying  issue  in  which  the  specialist 
is  registered. 

S^ond,  the  proposal  would  allow  a 
specialist  to  hold  a  position  in  excess  of 
the  10%  threshold  for  certain 
investment  company  units,  provided 
that  the  redemption  of  such  units  would 
not  result  in  a  position,  directly  or 
indirectly,  in  any  security  in  which  the 
specialist  is  registered  exceeding  the 
10%  threshold.  To  come  within  the 
above  exemption,  the  investment 
company  units  must  be  list  pursuant  to 
Section  703.16  of  the  Exchange’s  Listed 
Company  Manual.  This  section  sets 


”15U.S.C§78f(b)(5). 


forth  listing  standards  for  units  of 
trading  that  represent  an  interest  in  a 
registered  investment  company  that  is 
organized  either  as  an  open-end 
management  investment  company  or  as 
a  unit  investment  trust.  Under  Section 
703.16,  the  investment  company  would 
hold  directly  securities  comprising  or 
otherwise  based  on  or  representing  an 
interest  in  an  index  or  portfolio  of 
securities. 

As  noted  earlier,  in  the  case  of  such 
securities  the  specialist  would  be 
allowed  to  purchase  or  redeem  any  such 
security  from  the  issuer  only  as 
appropriate  to  facilitate  the  maintenance 
of  a  fair  and  orderly  market  in  the 
subject  security.*'*  In  addition,  any  such 
purchase  or  redemption  would  have  to 
be  made  at  the  net  asset  value  and  on 
the  same  terms  and  conditions  as  are 
available  to  any  other  investor. 

Based  upon  the  foregoing  restrictions, 
the  fact  that  the  securities  will  be  issued 
on  a  continuous  basis,  and  the 
continued  restriction  on  the  specialist 
holding  such  units  which,  upon 
redemption,  would  result  in  a  position 
in  any  security  in  which  the  specialist 
is  registered  exceeding  the  10% 
threshold,  the  Commission  believes  that 
the  amendment  of  Rule  460.10  to 
exempt  such  securities  from  the  10% 
ownership  threshold  is  appropriate.*^ 

Lastly,  the  proposal  would  allow  a 
specialist,  with  Exchange  permission,  to 
exceed  the  10%  threshold  in  a  security 
such  as  a  foreign  currency  warrant, 
which  trades  in  relationship  to  the  value 
of  an  underlying  currency,  or  an  index 
warrant,  which  trades  in  relationship  to 
the  value  of  an  underlying  index.  As  to 
these  securities,  however,  the  proposal, 
as  amended,  still  would  prohibit  a 
specialist  from  acquiring  a  position  of 
more  than  25%  of  the  issue. 

Based  upon  the  fact  that  the  specialist 
must  receive  the  permission  of  the 
Exchange  in  order  to  exceed  the  10% 
threshold  and  that  in  any  event  the 
specialist  cannot  exceed  a  25% 
threshold,  the  Commission  believes  that 
the  exemption  of  the  above  described 
securities  from  the  10%  ownership 
threshold  of  Rule  460.10  is  appropriate. 
The  Commission  believes  that  this 


’■•The  Commission  believes  that  the  Exchange’s 
existing  surveillance  procedures  should  be 
adequate  to  ensure  that  such  purchases  are  made 
only  for  the  purpose  of  maintaining  fair  and  orderly 
markets.  See  Securities  Exchange  Act  Release  No. 
36923,  supra  note  6. 

'^The  Commission  notes  that  its  approval  of  the 
Exchange’s  proposal  to  allow  specialists  to  hold  a 
position  in  excess  of  10%  in  certain  investment 
company  units  does  not  address  any  other 
applicable  requirements  or  obligations  under  the 
federal  securities  laws.  See  Securities  Exchange  Act 
Release  No.  36923,  supra  note  6,  at  note  42  and 
accompanying  text. 


exemption  is  appropriate  for  foreign 
currency  warrants,  because,  with  the 
limitations  noted,  no  control 
relationship  is  likely  to  arise  with  regard 
to  the  underlying  foreign  currency.  The 
Commission  also  believes  that  such  a 
relationship  is  unlikely  to  arise  with 
regard  to  an  index  warrant,  at  least 
where  the  index  is  sufficiently  broad 
based  so  that  one  or  a  few  securities  do 
not  dominate  the  index.*®  The 
Commission  believes  that  narrow  based 
index  warrants,  however,  could 
potentially  give  rise  to  the  conflict  of 
interest  that  the  10%  ownership 
threshold  is  designed  to  address, 
especially  in  those  situations  where  the 
specialist  is  registered  in  an  equity 
security  that  represents  a  significant 
weight  of  the  index  value.  Accordingly, 
the  Commission  would  expect  the 
Exchange  to  carefully  scrutinize 
requests  to  exceed  the  10%  threshold  in 
such  index  warrants  and  to  grant 
permission  to  exceed  the  10%  threshold 
only  where  such  permission  is  clearly 
necessary  to  the  Specialist’s  market 
making  duties  and  such  interest  does 
not  present  the  type  of  concern 
addressed  by  Rule  460.10. 

Finally,  in  approving  these  exceptions 
to  the  10%  ownership  threshold,  the 
Commission  is  also  relying  upon  the 
continuing  provision  of  Rule  460.10  that 
requires  the  specialist  to  report 
promptly  to  Market  Surveillance  any 
beneficial  ownership  by  the  specialist, 
and  persons  affiliated  therewith,  in  any 
specialty  security  that,  individually  or 
in  the  aggregate,  exceeds  5%  of  the 
outstanding  shares  of  such  security.  The 
Commission  expects  the  Exchange  to 
pay  particular  attention  to  such  reports 
and,  as  appropriate,  to  use  its  authority 
under  Rule  460.10  to  require  that 
appropriate  action  be  promptly  taken  to 
dispose  of  such  beneficial  ownership  or 
to  reduce  or  eliminate  the  beneficial 
owner’s  interest  in  the  specialist 
organization.*^  Moreover,  the 
Commission  notes  that,  notwithstanding 
the  easing  of  the  prohibition  of  Rule 
460.10  on  owning  more  than  10%  of  a 
speciality  security,  all  transactions  by 
speciaUsts  remain  subject  to  NYSE  Rule 
104  and  the  requirement  that  specialists 
effect  on  the  Exchange  only  such 
transactions  in  their  specialty  securities 
as  are  reasonably  necessary  to  permit 


As  noted  below,  to  the  extent  a  specialist  can 
control  up  to  25%  of  a  particular  warrant  issue, 
with  Exchange  approval,  the  Commission  notes  that 
such  approval  should  only  be  given  where  it  is 
clearly  necessary  for  a  specialist  to  meet  his  market 
making  obligations  under  Rule  104. 

'^NYSE  Rule  460.10  specifically  gives  Market 
Surveillance  the  authority  to  require  a  reduction  in 
specialist  positions  that  equal  or  exceed  5%  of  the 
total  outstanding  shares  of  the  equity  security  in 
which  the  specialist  is  registered. 
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such  specialists  to  maintain  fair  and 
orderly  markets. 

B.  Business  T^ansacticns 

The  Commission  believes  that  the 
general  restrictions  of  Rule  460.10  on 
business  transactions  entered  into  by 
specialists  with  companies  in  whose 
stock  the  specialist  is  registered  help 
ensure  that  the  issuer  does  not 
improperly  influence  the  specialist  in 
the  performance  of  his  or  her  market 
making  duties  by  the  provision  of  goods 
or  services  upon  advantageous  terms. 

The  proposal  would  exempt  specialists 
from  this  prohibition  as  to  the  receipt  of 
routine  business  services,  goods, 
materials,  or  insurance,  on  terms  that 
would  be  generally  available. 

The  Commission  believes  that  the 
NYSE’s  proposed  rule,  as  amended,  is 
appropriate  as  it  will  continue  to 
proscribe  business  transactions  that  may 
give  rise  to  a  conflict  of  interest,  while 
permitting  specialists  to  engage  in 
routine  business  transactions  that  do  not 
raise  the  concerns  that  the  rule  is 
intended  to  prevent.  The  proposal  limits 
the  type  of  business  transactions  in 
which  a  specialist  may  engage  with  the 
issuer  of  a  security  in  which  the 
specialist  is  registered  to  those  that  are 
available  to  all  other  business  entities 
and  consumers  on  the  same  terms  and 
conditions  and  that  confer  no  special 
status  to  the  recipient  beyond  that  of  a 
consumer.  The  Commission  expects  the 
NYSE  to  interpret  this  provision 
narrowly  so  as  to  permit  business  , 
dealings  between  a  specialist  and  the 
issuer  of  a  specialty  security  only  where 
the  service  or  good  is  routinely  available 
to  the  public,  confers  no  special  status 
to  the  recipient  beyond  that  of  a 
consumer,  and  is  on  terms  and 
conditions  that  are  ^neraily  available. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  such  filing  thereof  in  the 
Federal  Register,  llie  Commission  notes 
that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  NYSE  to  trade  Country  Basket 
securities  as  set  forth  in  File  No.  SR- 
NYSE-95-23  on  the  anticipated  initial 
trading  date  of  March  25, 1996. 
Moreover,  the  Commission  notes  that 
the  proposal,  as  amended,  was  noticed 
for  a  period  of  16  days,  and  that  no 
comments  were  received  on  the 
proposal  during  that  period. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*®  that  the 


"15U.S.C.  §78s(b)(2). 


proposed  rule  change  (SR-NYSE-96- 
01),  as  amended,  is  hereby  approved. 

For  the  Cominission,  by  the  EMvjsion 
of  Market  Regulation,  pursuant  to 
delegated  authority.*® 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  96-7842  Filed  3-29-96;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGBICY:  E)epartment  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  35). 
dates:  March  26, 1996. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
’  Executive  Office  Building,  Room  10202, 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  30 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Judith  Street; 

(202)  267-9895;  ABC-100;  800 
Independence  Avenue  SW.; 

Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  requesting 
emergency  processing  for  90  days 
effective  March  25, 1996,  in  accordance 
with  criteria  set  forth  in  that  Act,  for 
FAA  Acquisition  Management  System 
Format,  2120-####.  In  carrying  out  its 
responsibilities,  OMB  also  considers 
public  comments  on  the  proposed  forms 


>®17  CFR  200.30-3(a)(12). 


and  the  reporting  and  recordkeeping 
requirements.  OMB  appioval  of  an 
information  roller^ion  renuirermnt 
must  be  renewed  at  least  once  every 
three  years. 

Items  Sulnnitted  to  OMB  for  Review 

The  following  information  collection 
request  was  submitte<i  to  OMB  on 
March  25, 1996: 

1.  OMB  No:  2120-xxxx 

Administration:  Federal  Aviation 
Administration  (FAA). 

Title:  FAA  Acquisition  Management 
System  (FAAAMS). 

Need  for  Information:  Pursuant  to 
Section  348  of  Public  Law  104-50,  the 
FAA  hereby  develops  and  implements  a 
new  acquisition  management  system 
that  addressees  the  unique  needs  of  the 
agency. 

Proposed  Use  of  Information:  The 
information  is  necessary  for  the  FAA 
acquisition  organization  to  plan  and 
conduct  acquisition  of  varying  types 
(supplies,  services,  real  estate,  etc.), 
including  establishing  contracts  and 
monitoring  contractor  compliance.  This 
information  collection  is  pursuant  to  all 
precepts  of  OMB  Circular  A-109,  Major 
System  Acquisition  and  Public  Law 
104-50  “Making  Appropriations  for  the 
Department  of  Transportation  and 
Agencies”,  Section  348. 

Frequency:  On  occasion,  monthly, 
annually. 

Burden  Estimate:  333,292  hours. 

Respondents:  Individual  or 
households.  Business  or  other  for  profit, 
not-for-profit  institutions.  Federal 
Government 

Number  of  Respondents:  3,338. 

Form(s):  one. 

Phillip  Leach, 

'  Computer  Specialist,  Information  Resource 
Management  (IBM)  Strategies  Division. 

(FR  Doc.  96-7827  Filed  3-29-96;  8:45  am) 
BILLING  CODE  4910-13-P 


Federal  Highway  Administration 
[FHWA  Docket  No.  94-29] 

Exemption  Criteria  Policy  for  Highway 
Sanctions 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  final  policy  statement. 

summary:  The  purpose  of  this  notice  is 
to  establish  a  policy  concerning 
exemption  criteria  used  to  determine 
which  projects  could  advance  if  the 
Environmental  Protection  Agency  (EPA) 
imposes  highway  sanctions  in 
accordance  with  section  179(a)  or 
section  llO(m)  of  the  Clean  Air  Act 
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(CAA)  and  applicable  EPA  regulations. 
These  exemptio<i  criteria  define  the 
requirements  which  establish  the  basis 
for  project  exemptions,  and  describe 
and  clarify  the  types  of  projects  and 
programs  that  are  exempt  during 
highway  sanctions. 

EFFECTIVE  DATE:  March  11, 1996. 
ADDRESSES:  Materials  relevant  to  this 
final  notice  are  contained  in  Docket  No. 
94-29,  FHWA,  Room  4232,  HCC-10, 
Office  of  Chief  Counsel,  400  Seventh 
Street,  SW,,  Washington,  DC  20590.  The 
docket  may  be  viewed  between  the 
hours  of  8:30  a.m.  to  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kirk  D.  Fauver,  Office  of 
Environment  and  Planning,  (202)  366- 
2079,  or  Mr.  Reid  Alsop,  Office  of  Chief 
Counsel,  (202)  366-1371,  FHWA.  Office 
hom^  are  from  7:45  a.m.  to  4:15  p.m., 
et.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  This  final 
notice  on  the  exemption  criteria  for 
highway  sanctions  provides 
clarifications  regarding  the  types  of 
projects  (“exempt  projects")  listed  in 
section  179(h)(1)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990  (42  U.S.C. 
7509(b)(1)),  that  may  continue  to 
advance  while  an  area  is  subject  to 
highway  funding  sanctions.  Under 
section  179(b)  and  section  llO(m)  of  the 
CAA,  the  EPA  Administrator  may 
impose  a  prohibition  on  project 
approvals  and  grants  made  imder  title 
23,  United  States  Code,  by  the  Secretary 
of  Transportation  (“highway 
sanctions”).  The  descriptions  of  exempt 
projects  contained  within  this  document 
would  apply  to  sanctions  applied  under 
section  179(a)  (“mandatory  sanctions”) 
or  section  llO(m)  (“discretionary 
sanctions”).  Section  llO(m) 
contemplates  circumstances  under 
which  EPA  may  extend  highway 
sanctions  to  areas  not  designated  as 
“nonattainment”.  Hence,  the 
information  contained  in  this  final 
notice  applies  to  attainment, 
nonattainment,  and  unclassifiable  areas. 
As  of  this  date  EPA  has  published  two 
final  rules  related  to  sanctions.  The  first 
was  published  on  January  11, 1994, 
entitled  “Criteria  for  Exercising 
Discretionary  Sanctions  Under  Title  I  of 
the  Clean  Air  Act"  (59  FR  1476;  40  CFR 
Part  52).  It  establishes  the  criteria  to 
guide  EPA’s  decision  on  whether,  in  a 
specific  circumstance,  to  impose 
discretionary  sanctions  on  a  statewide 
basis  under  section  llO(m). 

A  second  regulation,  “Selection  of 
Se(^ence  of  Mandatory  Sanctions  for 
Findings  Made  Pursuant  to  Section  179 


of  the  Clean  Air  Act,”  was  published  on 
August  4, 1994  (59  FR  39832;  40  CFR 
Part  52).  This  regulation  establishes 
thai,  following  section  179(a)  findings, 
the  2-to-l  offset  sanction  on  new  or 
modified  major  stationary  sources 
applies  first,  18  months  after  the  finding 
(except  where  EPA  reverses  the  order 
through  a  separate  rulemaking),  unless 
EPA  has  determined  that  the  State 
corrected  the  deficiency  that  prompted 
the  finding.  Highway  sanctions  apply 
second,  six  months  after  application  of 
the  offiet  sanction,  unless  EPA  has 
determined  that  the  State  corrected  the 
deficiency  that  prompted  the  finding. 

Thos  two  final  rules  (with  this  final 
notice  on  exemption  criteria)  effectively 
supersede  the  joint  DOT/EPA  notice  of 
April  10,  -1980  (45  FR  24692),  “Federal 
Assistance  Limitation  Required  by 
section  176(a)  of  the  Clean  Air  Act.” 

The  EPA  also  expect  to  publish  another 
regulation  sometime  in  the  future  that 
would  establish  the  sequence  of 
sanctions  applied  under  section 
502(d)(2)(B)  of  the  Clean  Air  Act 
relating  to  the  EPA's  permit  program. 

Preamble  to  the  Final  Criteria  Policy 
Notice 

The  outline  for  the  contents  of  the 
preamble  to  the  final  criteria  policy 
notice  is  as  follows: 

I.  Requirements  which  Establish  the  Basis  for 

Highway  Sanction  Exemptions 

II.  General 

III.  Discussion  of  Comments  Received  by 

FHWA  on  Proposed  Exemption  Criteria 

A.  Stand-alone  Environmental  Projects 

B.  High  Occupancy  Vehicle  (HOV) 
Exemptions 

C.  Maintenance  Projects 

D.  Project  Development  Actions  under  the 
National  Envi>t)nmental  Policy  Act 
(NEPA) 

E.  Exemptions  for  Congestion  Mitigation 
and  Air  Quality  Improvement  (CMAQ) 
Projects  and  Programs 

F.  Safety 

G.  Transportation  Planning  and  Research 
Activities 

H.  Use  of  Supporting  Data  From 
Transportation  Management  Systems 

I.  Improved  Streamlining 

).  FHWA’s  Response  to  Other  Comments 
Received 

IV.  Safety  Program/Project  Requirements 

Under  23  U.S.C. 

I.  Requirements  Which  Establish  the 
Basis  for  Highway  Sanction  Exemptions* 

Under  Section  179(b)(1)  of  the  CAA, 
the  Secretaiy  of  Transportation  (as 
delegated  to  the  FHWA)  may  make 
certain  project  approvals  and  award 
grants,  even  while  the  nonattainment 
area  or  State  is  under  highway 
sanctions.  As  stated  in  section  179(b)(1) 
of  the  CAA,  safety  projects  could  go 
forward  provided  the  Secretary  of 


Transportation  determines  that,  based 
on  accident  or  other  data,  the  principal 
purpose  of  the  project  is  an 
improvement  in  safety  to  resolve  a 
demonstrated  problem  and  will  likely 
result  in  a  significant  reduction  or 
avoidance  of  accidents. 

In  addition  to  safety  projects,  section 
179(b)(1)  specifically  exempts  seven 
activities  from  highway  sanctions  (See 
“Congressionally  Authorized  Activities” 
of  this  final  notice).  Projects  that  the 
EPA  Administrator,  in  consultation  with 
the  Secretary  of  Transportation, 
determines  would  contribute  to  air 
quality  improvement  and  would  not 
encourage  single  occupancy  vehicle 
(SOV)  capacity  also  are  exempted. 
Programs  and  projects  which  are 
allowed  to  go  forward  under  section 
179(b)(1)  should  strive  to  alleviate 
emissions  and  congestion  problems. 

II.  General 

This  preamble  discusses  the 
comments  received  during  the  60-day 
public  comment  period,  provides 
FHWA’s  responses  to  tliese  comments, 
and  indicates  how  resulting  changes 
were  incorporated  in  the  final 
exemption  criteria  (originally  proposed 
via  60  FR  34315).  The  exemption 
criteria  notice  clarifies  and  establishes 
types  of  highway  projects  which  are 
exempt  (or  “categorically  exempt”)  from 
highway  sanctions.  Categorical 
exemptions  are  title  23-ffinded  or 
approved  transportation  projects  that  do 
Hot  need  additional  information  or 
documentation  to  justify  them  as  being 
“exempt”  during  section  179(a)  or 
llO(m)  CAA  highway  sanctions.  Also, 
other  “exempt”  title  23-funded  or 
approved  transportation  projects  are 
identified  in  this  final  notice.  These 
“exempt”  transportation  projects, 
although  not  deemed  “categorically 
exempt”,  could  be  allowed  to  move 
forward  (with  additional  justification 
and  data  provided  by  the  state)  in  the 
event  of  highway  sanctions. 
Categorically  exempt  projects  were 
designated  under  this  final  notice 
because  EPA  and  DOT  have  determined 
that  such  projects  either  will  improve 
air  quality  and  not  encourage  single 
occupancy  vehicle  (SOV)  capacity  or  are 
statutorily  exempt  under  section  179(b) 
of  the  CAA. 

The  final  exemption  criteria  also 
recognize  the  respective  roles  and 
responsibilities  of  the  FHWA  (in 
consultation  with  the  EPA)  in  applying 
funding  and  program/approval 
limitations  under  section  179(b)(1), 
when  a  highway  sanction  is  imposed  by 
EPA  under  section  179(a)  or  section 
llO(m)  of  the  CAA. 
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The  final  exemption  criteria  are 
applicable  nationwide.  Although  the 
FHWA  will  consult  with  EPA  to 
determine  whether  projects  meet  the 
exemption  criteria,  the- final  authority  to 
determine  whether  a  project  is  exempt 
from  highway  sanctions,  under  the 
safety  exemption  and  other  specific 
statutory  exemptions,  is  the  sole 
responsibility  of  the  Secretary  of 
Transportation  (as  delegated  to  the 
FHWA).  Other  transportation-related 
projects,  not  covered  under  the 
aforementioned  specific  exemptions, 
may  be  exempted  if  the  EPA 
Administrator,  in  consultation  with  the 
Secretary  of  Transportation,  finds  that 
they  will  improve  air  quality  and  not 
encourage  SOV  capacity  under  section 
179(b)(l)(B)(viii)  of  the  CAA. 

III.  Discussion  of  Comments  Received 
by  FHWA  on  Proposed  Exemption 
Criteria 

The  following  section  discusses  the 
significant  comments  received  by  the 
FHWA  in  response  to  the  proposed 
policy  on  the  exemption  criteria 
published  on  June  30, 1995  (60  FR 
34315)  and  FHWA’s  response  to  the 
comments.  Twenty  one  (21)  comments 
on  the  proposed  exemption  criteria  were 
received  by  FHWA.  The  comments 
received  by  FHWA  were  sent  by 
metropolitan  planning  officials,  state 
departments  of  transportation, 
environmental  advocates,  highway 
safety  advocates,  coimty  commissioners, 
and  one  from  a  governor’s  office.  Issues 
ranged  from  providing  categorical 
exemptions  for  "stand-alone” 
environmental  actions,  to  providing 
additional  exemptions  for  actions  not 
originally  considered  as  part  of  the 
proposed  exemption  criteria. 

A.  Stand-Alone  Environmental  Projects 

The  proposed  policy  statement  on 
exemption  criteria  requested  comment 
on  eight  “stand-alone”  projects  which 
are  likely  to  have  “de  minimis” 
environmental  or  environmentally 
beneficial  impacts.  These  eight  “stand¬ 
alone”  projects  are  not  specifically 
exempt  from  sanctions  by  the  CAA. 
These  projects  may  improve  water 
quality,  mitigate  wetland  impacts, 
provide  landscaping,  preserve  historic 
structures,  reduce  noise,  and  have  other 
aesthetic  benefits.  While  the  proposed 
policy  statement  did  not  exempt  these 
projects,  FHWA  requested  comment  as 
to  whether  the  following  types  of 
projects  should  be  exempt  from 
highway  sanctions  because  of  their  “de 
minimis”  impact  on  air  quality.  These 
actions  are  typically  exempted  firom  the 
CAA  transportation  conformity 
requirements  (see  40  CFR  sections 


51.460  and  93.134).  Commenters  were 
requested  to  include  a  discussion  of  the 
basis  for  their  position  in  favor  of,  or 
against,  such  an  exemption.  The 
projects  for  which  exemption  status  was 
being  considered  included: 

1.  Wetland  mitigation; 

2.  Planting  trees,  shrubs,  wildflowers; 

3.  Landscaping; 

4.  Purchase  of  scenic  easements; 

5.  Billboard  and  other  sign  removal; 

6.  Historic  preservation; 

7.  Transportation  enhancements; 

8.  Noise  abatement. 

Comments  Received  by  FHWA 

Many  of  the  commenters  (in  response 
to  the  proposed  exemption  criteria) 
noted  that  the  stand-alone  projects 
listed  above  have  little  or  no  impact  on 
increasing  vehicle-miles-traveled 
(VMT),  nor  can  they  be  associated  with 
encouraging  SOV  capacity.  Of  the 
twenty  one  (21)  comments  received, 
thirteen  (13)  expressed  support  for 
including  these  types  of  “stand-alone” 
projects  as  categorically  exempt  from 
highway  funding  sanctions.  There  were 
no  comments  received  by  FHWA  that 
were  opposed  to  exempting  these 
projects. 

Some  of  the  commenters  noted  that 
these  “stand-alone”  projects  actually 
improve  or  enhance  the  environment 
and  have  minimal  or  sometimes  even 
positive  impacts  on  the  ambient  air 
quality.  In  addition,  one  commenter 
stated  that  these  types  of  projects 
constituted  only  0.7  percent  of  their 
total  state  highway  program.  With  the 
percentage  of  these  types  of  actions  so 
small,  the  commenter  also  added  that 
the  exclusion  of  these  projects  would 
not  contribute  significantly  to  the 
purpose  of  highway  sanctions  under 
Section  179(a)  or  llO(m)  of  the  CAA. 
Additionally,  the  other  potential 
environmental  benefits  of  these  “stand¬ 
alone”  projects  would  not  be  realized  if 
they  were  halted  during  a  possible 
highway  funding  sanction  scenario. 

FHWA’s  Response  to  Comments 

The  FHWA  has  considered  the 
comments  received.  The  final 
exemption  criteria  generally  exempt 
these  “stand  alone”  projects  from 
highway  sanctions  for  several  reasons. 
The  significance  of  these  projects,  both 
in  terms  of  impacts  on  air  quality  and 
in  terms  of  hi^way  program 
expenditiu^s  is  “de  minimis”,  as  noted 
in  the  comments  above,  hence  they 
would  not  add  significantly  to  any 
punitive  aspect  of  highway  sanctions.  In 
addition,  such  projects  advance 
identifiable  environmental  or  aesthetic 
goals  and  do  not  encourage  increases  in 
SOV  capacity.  Finally,  these  types  of 


projects  were  generally  exempted  from 
the  conformity  requirements  of  section 
176(c)  of  the  CAA  by  the  regulations 
implementing  section  176(c)  (see  EPA’s 
Final  Rule  on  Transportation 
Conformity,  40  CFR  sections  51.460  and 
93.134)  because  these  projects  have  no 
emissions  impact,  and  were  considered 
to  be  neutral  or  “de  minimis”. 

However,  consistent  with  the 
exemptions  contained  in  the  conformity 
regulations,  the  transportation 
enhancement  activities  (TEA)  associated 
with  the  rehabilitation  and  operation  of 
historic  transportation  buildings, 
structures,  or  facilities  are  not 
categorically  exempted  since  such 
activities  may,  in  some  cases,  have 
adverse  impacts  on  air  quality  and  may 
increase  VMT. 

A  majority  of  the  commenters 
suggested  that  flexibility  be  provided  to 
allow  other  typically  “non-exempt” 
projects,  listed  in  section  B  (60  FR 
34318)  of  the  proposed  exemption 
policy  criteria,  to  be  categorically 
exempt.  However,  as  these  projects 
could  lead  to  expanded  sin^e  occupant 
vehicle  capacity,  the  FHWA  believes 
that  they  can  not  be  considered 
categorically  “exempt”  under  the 
exemption  criteria. 

B.  High  Occupancy  Vehicle  (HOV) 
Exemptions 

The  proposed  exemption  criteria 
provided  categorical  exemptions  for  the 
construction  of  new  HOV  lanes  (only  if 
those  lanes  were  solely  dedicated  as  24- 
hour  HOV  facilities),  and  the  conversion 
of  existing  lanes  for  HOV  use  during 
peak  hours. 

Comments  Received  by  FHWA 

Comments  were  received  by  the 
FHWA  on  the  issue  of  providing 
exemptions  for  all  HOV  lanes, 
regardless  of  time-of-day  restrictions 
(whether  24-hour  or  pe^  hour  HOVs). 
One  of  the  commenters  noted  that  the 
exemption  for  HOV  facilities  presented 
in  the  proposed  exemption  criteria  (60 
FR  34319)  only  applied  to  the 
construction  of  24-hour  HOV  lanes,  and 
suggested  that  this  restriction  is 
“inappropriately  narrow”.  Additionally, 
the  commenter  stated  that  the 
application  of  sanctions  to  HOV  lanes 
(which  are  open  to  non-HOV  travel 
during  off-peak  periods)  would  only 
serve  to  limit  the  States’  ability  to 
develop  HOV  facilities  in  a  manner 
receiving  broad  public  acceptance. 

FHWA’s  Response  to  Comments 

Upon  further  review  of  section 
179(b)(1)(B)  of  the  CAA.  the  FHWA,  in 
consultation  with  EPA.  has  decided  to 
allow  categorical  exemptions  for  those 
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HOV  projects  described  in  the  proposed 
criteria  (i.e.  construction  of  24-hour 
HOV  facilities,  and  the  conversion  of 
existing  lanes  during  24-hour  periods). 
The  construction  of  new  24-hour  HOV 
facilities  or  the  conversioa  of  existing 
lanes  to  24-hour  HOV  facilities  are 
specifically  exempted  under  this  notice, 
since  these  actions  meet  the  dehnition 
of  “solely  for  the  use  of  passenger  buses 
or  high  occupancy  vehicles”  per  section 
179(b)(l)(B)(ii)  of  the  CAA. 

Additionally,  FHWA  and  EPA  agree 
that  the  conversion  of  existing  lanes 
during  peak  hours  should  also  he 
categorically  exempt  under  section 
179^)(l)(B)(vfii)  of  the  CAA,  because 
these  actions  would  improve  air  quality 
without  encouraging  SOV  capacity.  The 
categorical  exemption,  regarding  the 
conversion  of  existing  lanes  for  HOV 
use  during  peak  hours,  was  originally 
made  under  section  179(b)(lKB)(ii)  and 
described  under  “Congressionally 
Authorized  Activities”  of  the  proposed 
exemption  criteria  notice.  The 
categorical  exemption  for  these  projects 
in  now  made  under  section 
179(b)(l)(B)(viii)  of  the  CAA  under  “Air 
Quality  Improvement  Programs  That  Do 
Not  Encourage  Single  Occupancy 
Vehicle  Capacity”  of  the  final 
exemption  criteria,  since  these  projects 
more  appropriately  meet  this  exemption 
criterion. 

Other  HOV  projects,  that  are  not 
categorically  exempt  under  section 
179(b)(l)(B)(ii)  of  the  CAA,  may  be 
exempted  on  a  case-by-case  basis 
pursuant  to  the  section  entitled  “Air 
Quality  Improvement  Programs  That  Do 
Not  Encourage  Single  Occupancy 
Vehicle  Capacity”  of  the  final 
exemption  criteria,  per  section 
179(b)(l)(B)(viii)  of  the  CAA.  These 
categorical  exemptions  are  granted  only 
if  the  EPA  Administrator  (in 
consultation  with  the  Secretary  of 
Transportation)  finds  that  they  would 
improve  air  quality  and  would  not 
encourage  single  occupancy  vehicle 
capacity.  In  addition,  the  final 
exemption  criteria  also  categorically 
exempt  all  transportation  control 
measures  (TCMs)  in  an  EPA-approved 
SIP  or  Federal  Implementation  Plan 
which  have  emission  reduction  credit 
and  will  not  encourage  SOV  capacity 
(per  section  179(b)(l)(B)(viii)  of  the 
CAA). 

C.  Maintenance  Projects 

The  proposed  exemption  criteria  did 
not  provide  categorical  exemptions  for 
maintenance  and  rehabilitation  projects, 
unless  the  projects  could  be  shown  to 
have  a  principal  purpose  of  improving 
safety  (such  as  projects  from  the 
Highway  Safety  Improvement  Program 


/  Vol.  61,  No.  63  /  Monday,  April 

or  the  Highway  Bridge  Replacement  and 
Rehabilitation  Program). 

Comments  Received  by  FHWA 

The  FHWA  received  several 
comments  which  proposed  that  all 
highway  maintenance  projects  (such  as 
resurfacing,  restoration,  and 
rehabilitation)  regardless  of  safety  and 
SOV  capacity  expansion  concerns,  be 
considered  “exempt”  from  highway 
sanctions.  These  comments  requested 
more  flexibility  and  stated  that  these 
actions  should  be  considered  exempt, 
unless  “FHWA  can  show  that  air  quality 
well  be  adversely  affected”  by  their 
implementation.  Commenters  also 
suggested  that  repaving  and  resurfacing 
projects  that  may  be  shown  to  improve 
traffic  flow  and  safety  he  considered 
“categorically  exempt”  during  the 
highway  sanctions,  as  older  deteriorated 
pavement  may  add  to  additional 
congestion  and  ultimately  lead  to  air 
quality  problems. 

FHWA's  Response  to  Comments 

FHWA  examined  this  issue  and  found 
that  Congress  reviewed  the  possibility  of 
exempting  resurfacing,  restoration,  and 
rehabilitation  (“3-R”)  type  highway 
projects  during  the  debates  leading 
toward  the  development  of  the  1990 
Clean  Air  Act  Amendments.  While  there 
was  an  attempt  to  include  a  categorical 
exemption  for  such  projects  this 
approach  was  rejected  in  part  because  of 
concerns  that  a  categorical  exemption 
for  all  “3-R”  type  projects  could 
become  a  “huge  loophole”  for  projects 
exempted  from  sanctions  under  the 
safety  category  (Congressional  Record; 
E3700;  November  2, 1990). 
Consequently,  “3-R”  type  projects  must 
be  reviewed  on  a  case-by-case  basis  to 
ensure  that  each  project’s  principal 
purpose  is  safety. 

D.  Project  Development  Actions  Under 
the  National  Environmental  Policy  Act 
(NEPA) 

The  proposed  exemption  criteria 
described  the  extent  to  which  project 
development  actions  under  NEPA 
would  be  considered  “exempt”  from 
highway  sanctions.  The  proposed 
criteria  stated  that  project  development 
activities  under  NEPA  may  be  exempt 
from  highway  sanctions  only  if 
consideration  of  “exempt”  alternatives, 
such  as  transit  or  other  transportation 
demand  management  (TDM)  measures, 
are  actively  being  considered  as 
reasonable  independent  alternatives. 

Comments  Received  by  FHWA 

One  commenter  stated  his  support  for 
providing  exemptions  for  NEPA  studies 
(if  “exempt”  project  alternatives  remain 
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under  consideration),  because  the 
studies  would  be  considering 
alternatives  that  could  help  the  state 
ultimately  attain  the  national  ambient 
air  quality  standards  (NAAQS).  One 
commenter  recommended  that  added 
flexibility  be  provided  during  the 
project  development  process  for  those 
project  development  actions  involving 
“neutral”  project  alternatives  (which 
may  not  be  “highway-related”)  that  are 
not  considered  to  be  “exempt”  under 
highway  sanctions. 

FHWA’s  Response  to  Comments 

The  final  exemption  criteria  provide 
flexibility  by  allowing  a  broad  range  of 
TDM  measures,  TCMs  in  applicable 
SIPs  (which  have  emissions  reduction 
credit  and  will  not  encourage  SOV 
capacity),  mass  transit,  and  other 
“exempt”  project  actions  to  be  advanced 
as  part  of  project  development  studies 
and  activities  if  they  meet  the  criteria  of 
this  final  notice.  The  final  criteria 
provide  for  the  continued  funding  of 
project  development  activities  during  a 
highway  sanctions  scenario,  as  long  as 
project  alternatives  that  would  be 
“exempt”  under  the  policy  statement 
are  still  being  considered  by  the  project 
sponsor.  Once  all  of  the  project 
alternatives  that  could  be  considered 
“exempt”  from  highway  sanctions  are 
eliminated,  then  project  development 
activities  for  NEPA  or  other  purposes 
(such  as  MIS  development  studies)  are 
no  longer  exempt,  and  additional 
project  development  activities  or  studies 
can  not  be  approved  or  funded  under 
title  23  while  highway  sanctions  are  in 
effect. 

E.  Exemptions  for  Congestion  Mitigation 
and  Air  Quality  Improvement  (CMAQ) 
Projects  and  Programs 

Categorical  exemptions  were  not 
provided  for  all  CMAQ  projects  in  the 
proposed  exemption  criteria.  Both  the 
proposed  and  final  exemption  criteria 
provide  categorical  exemptions  for  all 
TCMs  in  approved  SIPs  or  Federal 
Implementation  Plans  (FIPs)  which  have 
emission  reduction  credit  and  will  not 
encourage  SOV  capacity,  and  for  those 
CMAQ-funded  projects  related  to 
inspection  and  maintenance  facilities 
and  activities,  as  well  as  bicycle/ 
pedestrian  and  carpool/vanpool 
programs.  The  proposed  and  final 
exemption  criteria  also  provide  an 
opportunity  for  project  exemptions 
upon  review  of  air  quality  benefits  on  a 
case-by-case  basis,  providing  the  project 
meets  the  criteria  under  “Air  Quality 
Improvement  Programs  That  Do  Not 
Encourage  Single  Occupancy  Vehicle 
Capacity”  of  this  final  notice. 
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Comments  Received  by  FHWA 

There  were  four  comments  that 
supported  the  full  blanket  exemption  of 
all  CMAQ  programs  and  projects  from 
highway  sanctions,  since  their  primary 
goal  (by  definition)  is  to  contribute  to 
the  attainment  of  the  NAAQS.  One 
commenter  stated  that  the  process  is 
redundant  and  unnecessary,  since 
CMAQ  projects  can  not  be  authorized 
unless  they  conform  to  the  requirements 
of  federal  law  and  regulation.  Because 
FHWA  requires  a  project  justification 
and  analysis  before  authorization  of 
each  CMAQ  project,  the  commenter 
recommended  that  FHWA  grant 
categorical  exemptions  for  these  CMAQ 
projects  in  order  to  avoid  duplication  of 
effort  and  to  conserve  resources. 

FHWA’s  Response  to  Comments 

The  final  notice  on  exemptions  does 
not  provide  for  full  blanket  CMAQ 
exemptions.  Under  the  CAA,  exempt 
projects  may  not  encoiunge  SOV 
capacity,  and  in  some  cases  there  could 
be  potential  SOV  capacity  expansion 
provided  by  certain  CMAQ-funded 
projects.  As  noted,  the  following  fom 
types  of  projects  (which  may  receive 
CMAQ  funding)  are  considered  to  be 
“categorically  exempt”  and  will  not 
require  additional  re\iew  by  the  EPA  or 
FHWA  in  the  event  of  highway 
sanctions: 

1.  TCMs  contained  in  an  EPA-approved 

SIP  (or  Federal  Implementation  Plan 

which  have  emission  reduction  credit 

and  will  not  encourage  SOV  capacity); 

2.  Inspection  and  maintenance  facilities 

and  activities  eligible  under  CMAQ; 

3.  Bicycle  and  pedestrian  facilities;  and 

4.  Carpool/Vanpool  programs. 

Other  CMAQ  projects  may  be 

exempted  on  a  case-by-case  basis, 
pursuant  to  the  final  exemption  criteria, 
if  the  project  can  be  shown  to  improve 
air  quality  and  not  encomage  SOV 
capacity. 

F.  Safety 

The  proposed  exemption  criteria 
provided  for  categorical  exemptions  for 
several  programs  which  have  been 
established  under  title  23,  U.S.C., 
expressly  for  the  purpose  of  addressing 
safety  objectives,  either  through 
programs  targeted  at  driver  behavior  or 
safety  projects  intended  to  remediate 
structures  or  facilities,  or  to  prevent  loss 
of  human  life. 

Some  of  these  safety  programs  will 
need  to  provide  justification  to  show 
that  the  project  is  related  to  safety 
(unless  the  project  is  drawn  out  of  a 
statewide  safety  program  or  is  related  to 
the  programs  administrated  by  National 
Highway  Traffic  Safety  Administration 


(NHTSA)).  These  “additional 
justification”  projects  include  capital 
projects  involving  elimination  of  safety 
hazards,  emergency  relief  (ER)  projects 
that  involve  added  capacity,  improving 
safety  deficiencies,  and  other  programs 
such  as  pavement  resurfacing  for  skid 
resistance. 

Comments  Received  by  FHWA 

One  of  the  commenters  expressed 
support  for  flexibility  in  determining 
whether  the  “principal  purpose”  of  a 
project  activity  is  improving  safety.  The 
commenter  stated  that  a  “strict 
application  of  a  test  which  requires 
showing  that  safety  be  the  ‘principal 
purpose’  could  preclude  projects  which 
have  a  significant  impact  on  other 
factors.”  A  highway  safety  advocate 
expressed  strong  concern  about  the 
designation  of  “improvements  to,  or 
reconfiguration  of,  existing 
interchanges”  as  “non-exempt”  under 
the  section  entitled  “Typically 
Nonexempt  Projects”.  TTie  commenter 
suggested  that  this  designation  may  lead 
to  safety  concerns  related  to  the 
perpetuation  of  older  substandard 
geometric  designs  during  highway 
sanctions. 

Another  commenter  stated  that  the 
safety  program  provisions  (dealing  with 
exempt  actions)  were  too  focused  on  the 
NHTSA  programs,  and  not  title  23 
federal-aid  safety  programs 
administered  by  the  FHWA  (without 
NHTSA  participation).  The  commenter 
suggested  that  “FHWA-only”  programs 
should  be  included  in  the  exempt 
criteria. 

FHWA  Response  to  Comments 

Consistent  with  section  179(b)(1)  of 
the  CAA,  the  final  exemption  criteria 
allow  certain  exemptions  for  “specific” 
safety  projects  and  programs,  that  are 
not  fkim  a  statewide  safety  program, 
once  justification  is  provided  to 
demonstrate  that  they  improve  safety. 
This  data  may  be  derived  from  accident 
data  drawn  out  of  a  safety  or  bridge 
management  system  (under  this  final 
notice).  Flexibility  was  provided  in  both 
the  proposed  and  final  criteria  to  allow 
exemptions  of  “specific”  safety  projects 
and  programs  that  can  be  shown  to  be 
exempt  (on  the  grounds  of  safety)  based 
upon  national  experience.  Allowable 
exemptions  for  “specific”  safety  projects 
under  the  exemption  criteria  may 
involve  upgrading  obsolete  geometric 
designs  (for  improving  limited  sight 
distance),  replacement  of  substandard 
guardrail,  rehabilitation  for  skid 
resistance,  or  address  other  safety  needs 
and  purposes,  as  outlined  in  the 
exemption  criteria. 


Categorical  exemptions  of  ER  projects 
(which  do  not  involve  substantial 
functional,  locational,  or  capacity 
changes)  are  considered  important  and 
have  been  included  in  the  final  criteria. 
Following  a  catastrophic  event  such  as 
an  earthquake  or  flo^,  it  would  not  be 
in  the  public  interest  to  require  project 
sponsors  to  provide  additional  safety 
information  or  data.  Therefore,  FHWA 
has  agreed  to  categorically  exempt  all 
ER  projects  which  do  not  involve 
sub^antial  functional,  locational,  or 
capacity  changes  funded  under  title  23 
in  order  to  provide  flexible 
administrative  relief  in  the  event  of  a 
natural  disaster,  civil  unrest,  or  terrorist 
act.  Such  projects  for  the  repair  of 
damage  that  follows  such  catastrophic 
events  are  considered  to  be  “exempt” 
safety  projects.  It  is  noted  that,  for 
conformity  purposes,  ER  projects  are 
“exempt”  under  the  EPA  conformity 
rule  if  the  project  does  not  involve 
substantial  functional,  locational,  or 
capacity  changes. 

Title  23  ER  projects  discussed  in  the 
final  notice  are  authorized  expenditures 
by  the  Secretary  of  the  IXDT,  as  defined 
under  section  125  of  title  23,  United 
States  Code  (23  U.S.C.).  The  eligible 
activities  imder  the  ER  program  include 
the  repair  or  reconstruction  of 
highways,  roads,  and  trails  which  the 
Secretary  has  found  to  be  seriously 
damaged  as  tbe  result  of  a  natural 
disaster  (e.g.,  floods,  hurricanes,  tidal 
waves,  earthquakes,  severe  storms,  or 
landslides,  etc.).  ER  funds  cannot  be 
used  for  purposes  of  repairing  or 
reconstructing  bridges  that  have  been 
closed  to  all  vehicular  traffic  by  the 
State  or  responsible  local  official  due  to 
structural  deficiencies,  lack  of 
maintenance,  or  physical  deterioration. 
Provisions  for  the  ER  pingram  can  be 
foimd  under  23  CFR  part  668. 

The  proposed  exemption  criteria  did 
not  intend  to  place  stronger  emphasis 
on  the  exempted  NHTSA  programs  than 
on  the  applicable  exempt  title  23  safety 
programs  and  projects  funded  under  the 
ISTEA  (or  other  title  23  programs). 
Although  specific  identification  of  a 
highway  safety  project  finm  an  obvious 
safety-related  program  such  as  the 
Highway  Safety  Improvement  Program 
or  the  Hazard  Elimination  Program  (23 
U.S.C.  152)  was  mentioned  in  the 
proposed  exemption  criteria,  it  was  not 
meant  to  eliminate  other  “exempt”  title 
23  safety  programs  or  projects  that  may 
be  funded  imder  the  Surface 
Transportation  Program  (STP)  or  the 
National  Highway  System  (NHS)  or  any 
other  ISTEA  (or  title  23)  funded 
program.  Title  23  safety  projects, 
however,  must  meet  the  criteria  for 
“exempt”  status  (whether  individually 
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or  as  part  of  a  statewide  program)  as 
defined  in  the  final  notice  on  exemption 
criteria. 

G.  Transportation  Planning  and 
Research  Activities 

Comment  Received  by  FHWA 

One  commenter  stated  that  it  was  not 
clear  as  to  whether  all  transportation 
research  is  exempt  (because  it  may  in 
some  way  benefit  air  quality  or  safety) 
or  whether  only  those  research  projects 
that  directly  benefit  air  quality  or  safety 
are  exempt. 

FHWA’s  Response  to  Comment 

As  indicated  in  the  proposed  notice 
and  carried  forth  under  the  final 
exemption  criteria,  all  transportation 
planning  and  research  activities  are 
exempt  firom  highway  sanctions. 

H.  Use  of  Supporting  Data  From 
Transportation  Maiiagement  Systems 

Section  1034  of  the  ISTEA  amended 
title  23,  United  States  Code,  by  adding 
section  303,  Management  Systems. 
Section  303  requires  State  development, 
establishment,  and  implementation  of  a 
system  for  managing  each  of  the 
following:  highway  pavement  of 
Federal-aid  highways  (PMS);  bridges  on 
and  ofi  Federal-aid  highways  (BMS); 
highway  safety  management  system 
(SMS);  traffic  congestion  (CMS);  public 
transportation  facilities  and  equipment 
(PTMS);  and  intermodal  transportation 
facilities  and  systems  (IMS).  An  interim 
final  rule  for  these  systems  was 
published  on  December  1, 1993,  as  23 
CFR  part  500. 

On  July  20, 1995,  the  FHWA  and  FTA 
issued  a  joint  memorandum  regarding 
updated  compliance  dates  for  the  six 
management  systems.  The  NHS 
E)esignation  Act  was  signed  by  the 
President  on  November  28, 1995  which 
amended  23  U.S.C.  303(c)  to  allow 
States,  at  any  time,  to  elect  to  not 
implement,  in  whole  or  part,  any  one  or 
more  of  the  ISTEA  management  systems 
under  section  303.  However,  in 
accordance  with  section  134(i)(3)  of  title 
23  United  States  Code  (as  amended  by 
the  ISTEA  of  1991),  transportation 
management  areas  (TMAs)  must  include 
a  congestion  management  system  (CMS) 
as  part  of  their  transportation  planning 
process. 

The  proposed  exemption  criteria 
suggested  that  data  generated  ft-om 
bridge  management  systems  or  safety 
management  systems  could  be  used  to 
justify  exemptions  for  safety  projects 
and  programs  in  the  event  of  highway 
sanctions.  The  preamble  of  the  proposed 
exemption  criteria  also  discussed  the 
implementation  dates  required  by  the 


interim  final  rule  on  the  ISTEA 
management  systems  issued  on 
December  1, 1993  (as  23  CFR  part  500). 
The  National  Highway  System  (NHS) 
Designation  Act  of  1995  has  made  the 
development  and  implementation  of 
one  or  more  of  the  ISTEA  management 
systems  optional  for  the  States. 

However,  in  accordance  with  section 
134(i)(3)  of  title  23  United  States  Code 
(as  amended  by  the  ISTEA  of  1991), 
transportation  management  areas 
(TMAs)  must  include  a  congestion 
management  system  as  part  of  their 
transportation  planning  process. 

Comments  Received  by  FHWA 

In  reference  to  the  implementation 
dates  for  the  six  management  systems 
required  under  the  ISTEA  legislation 
(via  23  CFR  part  500),  three  commenters 
correctly  noted  that  the  FHWA  and  FTA 
have  subsequently  published  revised 
deadlines  as  part  of  the  government¬ 
wide  regulatory  streamlining  effort.  One 
commenter  suggested  that  if  the  output 
of  management  systems  is  going  to  be 
used  as  a  basis  for  determining  sanction 
exemptions,  then  highway  sanctions 
should  only  apply  to  the  NHS  routes. 

FHWA’s  Response  to  Comments 

The  commenters’s  assumption 
regarding  the  application  of  sanctions  to 
NHS  System  projects  is  incorrect  as 
each  air  basin  or  region  or  subregion 
that  is  under  highway  sanctions  issued 
by  the  EPA  under  Section  179(a)  or 
llO(m)  of  the  CAAs  would  be  subject  to 
sanctions  for  all  federal-aid  title  23 
programs  and  projects  (that  are  not 
exempt  under  this  exemption  criteria), 
regardless  of  the  facility-type  or  route 
designation,  within  the  applicable  area 
or  region.  The  CAA  and  EPA 
implementing  regulations  do  not  limit 
highway  funding  sanctions  only  to  NHS 
routes  or  any  other  facility  type  funded 
under  the  ISTEA  (or  title  23).  Despite 
the  changes  to  the  management  system 
requirements  made  by  the  NHS 
Designation  Act,  information  fi-om  the 
safety  or  bridge  management  systems 
may  be  used  for  the  purpose  of 
providing  data  to  support  safety 
exemptions  under  this  final  criteria 
notice. 

/.  Improved  Streamlining 

One  of  the  more  critical  comments 
received  was  in  the  area  of  improved 
streamlining  for  project  deUvery  during 
the  highway  sanctions  period  by  the 
DOT  and  EPA.  During  a  highway 
sanctions  scenario,  the  State 
departments  of  transportation  will  be 
responsible  for  reviewing  and 
forwarding  a  listing  of  “exempt” 
highway  projects  to  the  FHWA  prior  to 


FHWA  approval,  and  the  subsequent 
authorization  of  title  23  funds.  The 
FHWA  will  review  the  State 
departments’  of  transportation  lists  of 
“exempt”  programs  and  projects  (in 
consultation  with  EPA)  and  make  its 
determination  of  exemptions  prior  to 
issuing  federal  approvals  or 
authorizations  to  proceed.  The  FHWA 
will  provide  the  EPA  with  a  14-day 
review  and  comment  period  prior  to 
federal  approval  and  subsequent 
authorization  of  funds. 

/.  FHWA’s  Response  to  Other  Comments 
Received 

The  FHWA  received  a  few  additional 
comments.  They  ranged  from  questions 
related  to  the  redistribution  of  title  23 
highway  funds  to  unsanctioned  areas, 
general  views  on  VMT  growth  and  air 
quality  trends,  and  other  general 
discussions  unrelated  to  the  proposed  or 
final  exemption  criteria.  Since  these 
comments  could  not  be  addressed  by 
FHWA  in  the  scope  of  the  final 
exemption  criteria  and  were  not  directly 
related  to  (nor  influenced)  the 
development  of  the  exemption  criteria, 
the  FHWA  did  not  believe  it  was 
pertinent  to  address  them  as  part  of  this 
final  exemption  criteria. 

rv.  Safety  Program/Project 
Requirements  Under  23  U.S.C. 

Several  programs  have  been 
established  under  title  23,  U.S.C., 
expressly  for  the  purpose  of  addressing 
safety  objectives,  either  through 
programs  targeted  at  driver  behavior  or 
safety  projects  intended  to  remediate 
structures,  facilities,  or  prevent  loss  of 
human  life.  These  programs  include:  the 
Highway  Safety  Improvement  Program 
as  defined  under  23  CFR  Part  924;  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  (HBRRP)  as 
defined  under  23  CFR  Part  650,  Subpart 
D;  and  grant  programs  whose  principal 
purpose  is  to  improve  safety  and  which 
do  not  include  any  capital 
improvements,  including  all  programs 
established  in  Chapter  I  or  IV  or  23 
U.S.C.  that  are  administered  by  the 
NHTSA. 

Additionally,  the  Transportation 
Management  and  Monitoring  Systems 
defined  under  23  CFR  Part  500  (58  FR 
63475,  December  1, 1993)  defined 
requirements  for  the  six  management 
systems  and  the  Traffic  Monitoring 
System.  As  mentioned  earlier,  the  NHS 
Designation  Act  of  1995  made  the 
implementation  of  the  ISTEA 
management  systems  optional  for  the 
States.  The  final  notice  allows  States  the 
flexibility  to  justify  the  exemptions  of 
safety  or  bridge  projects  using  data  from 
their  own  safety  or  bridge  management 
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systems.  This  information  may  be  used 
to  supplement  existing  data  or,  as  it  is 
developed,  may  improve  existing  data 
or  information  currently  available. 

Programs  or  projects  stemming  from 
the  following  provisions  could  1^ 
exempt  on  the  basis  of  an  established 
safety-related  project  need  meeting 
section  179(b)  requirements.  Title  23  of 
the  Code  of  Federal  Regulations  sets 
forth  the  requirements  for  eligibility  for 
federal  funding  for  projects  under  the 
Highway  Safety  Improvement  Program 
(23  CFR  Part  924)  and  the  HBRRP  (23 
CFR  Part  650  Subpart  D)  and  programs 
administered  by  NHTSA  (Chapters  n 
and  m  of  23  CFR). 

These  programs  have  been  established 
with  the  purpose  of  addressing  safety 
objectives  and  may  be  used  to  establish 
justification  for  the  safety  exemptions 
under  the  CAA  if  the  section  179(b) 
requirements  and  those  of  this  final 
notice  are  fully  met. 

A.  Highway  Safety  Improvement 
Program  (23  CFR  Part  924) 

The  Highway  Safety  Improvement 
Program  requires  each  State  to  develop 
and  implement  a  program  which  has  as 
its  goal  reducing  the  number  and 
severity  of  accidents  and  decreasing  the 
potential  of  accidents  on  all  highways. 
The  program  is  to  be  continuous  and  its 
components  consist  of  planning, 
implementation,  and  evaluation  of 
safety  programs  and  projects. 

The  implementation  of  the  highway 
safety  improvement  program  is  subject 
to  procedures  set  forth  in  23  CFR  Part 
630,  Subpart  A,  Federal-aid  Programs 
Approval  and  Project  Authorization, 
and  the  priorities  developed  in 
conjunction  with  23  CFR  part  924, 
section  924.9-Planning. 

The  planning  components  of  the 
program  shall  incorporate  a  process  for 
collecting  and  maintaining  a  record  of 
accident  data;  a  process  for  analyzing 
available  data  to  identify  hazardous 
locations  on  the  basis  of  accident 
experience  or  accident  potential;  a 
process  for  conducting  engineering 
studies  to  develop  highway  safety 
improvements;  and  projects  considering 
the  potential  reduction  in  the  number 
and  severity  of  accidents. 

B.  The  High  way  Bridge  Replacement 
Program  (HBRRP) 

This  program  is  administered  in 
accordance  with  23  U.S.C.  144.  Eligible 
work  under  this  program  includes  the 
total  replacement  of  a  structurally 
defrcient  or  functionally  obsolete  bridge, 
a  nominal  amount  of  approach  work 
sufficient  to  connect  the  bridge  to  the 
roadway  or  major  work  required  to 
restore  the  structural  integrity  of  a 


bridge  as  well  as  work  necessary  to 
correct  major  safety  defects.  Bridge 
projects  eligible  for  funding  under  the 
bridge  replacement  and  rehabilitation 
program  must  be  supported  by  bridge 
inventory  data  and  evaluation  of  the 
bridge  inventory. 

Projects  are  submitted  by  the  State  to 
the  FHWA  in  accordance  with  23  CFR 
part  630,  Subpart  A,  Federal-aid 
Programs  Approval  and  Authorization. 
Priority  consideration  is  given  to  those 
projects  which  will  remove  from  service 
those  highway  bridges  most  in  danger  of 
failure. 

C.  Highway  Safety  Programs 
Administered  by  NHTSA 

NHTSA  administers  (independently 
or  cooperatively  with  other  Federal 
agencies)  programs  whose  principal 
purpose  is  to  improve  highway  safety 
and  which  do  not  include  any  capital 
improvements.  Under  these  programs, 
the  agency  awards  either  grants, 
contracts,  or  cooperative  agreements. 
These  programs  include,  but  are  not 
limited  to,  programs  authorized  under 
chapter  IV  of  title  23,  U.S.C.,  such  as: 

— Section  402,  Highway  Safety 
Programs,  under  which  the  agency 
promulgates  guidelines  and  awards 
grants  to  States  having  approved 
highway  safety  programs  designed  to 
reduce  traffic  accidents  and  deaths, 
injuries  and  property  damage; 

— Section  403,  Hi^way  Safety  Research 
and  Development,  under  which  the 
agency  engages  in  research  on  all 
phases  of  highway  safety  and  traffic 
conditions  and  other  related  research 
and  development  activities  which 
will  promote  highway  safety; 

— Section  410,  Alcohol  Impaired 
Driving  Countermeasures,  under 
which  the  agency  makes  grants  to 
States  which  adopt  and  implement 
effective  programs  to  reduce  traffic 
safety  problems  resulting  from 
persons  driving  under  the  influence  of 
alcohol  or  a  controlled  substance. 
NHTSA  programs  also  include,  but 
are  not  limited  to,  programs  authorized 
under  Chapter  I  of  title  23,  U.S.C.  such 
as:  Section  153,  Use  of  Safety  Belts  and 
Motorcycle  Helmets,  under  which  the 
agency  has  made  grants  to  States  with 
effective  safety  belt  and  motorcycle 
helmet  use  laws  and  under  which  States 
may  be  subject  to  the  transfer  of  certain 
highway  construction  funds  to  section 
402  programs  for  not  having  safety  belt 
laws  in  effect. 

The  final  highway  sanction 
exemption  criteria  policy  is  as  follows. 

Memorandum 

U.S.  Department  of  Transportation 


Federal  Highway  Administration 
Date: 

Reply  to  Attn  of:  HEP-40 
Subject:  Policy  for  Exemption  Criteria 
to  be  Used  to  Determine  Which  Projects 
Can  Advance  if  the  Environmental 
Protection  Agency  Imposes  the  Highway 
Funding  Sanction  Under  section  179(a) 
or  llO(m)  of  the  Clean  Air  Act  (CAA), 
as  Amended  in  1990. 

From:  Rodney  E.  Slater,  Federal 
Highway  Administrator. 

U.S.  Department  of  Transportation. 

To:  Regional  Federal  Highway 
Administrators;  Federal  Lands 
Highway  Program  Administrator 
This  policy  memorandum  defines  the 
exemption  criteria  that  will  be  used  to 
determine  which  projects  can  go 
forward  and  which  grants  can  be 
awarded  in  the  event  EPA  imposes 
highway  sanctions  under  section  179(a) 
or  section  llO(m)  of  the  CAA.  This 
policy  memorandum  contains  a 
description  of  the  criteria  for 
exemptions  and  clarification  of  the 
types  of  projects  and  programs  that  are 
exempt.  Projects  for  which  exemptions 
cannot  be  granted  are  also  included  in 
this  policy  memorandum. 

General  Description 

Highway  sanctions,  when  applied, 
halt  the  approval  of  projects  and  the 
award  of  any  grants  funded  under  Title 
23,  United  States  Code,  except  as 
defined  in  section  179(b)  and  as 
clarified  by  this  policy  memorandum. 
This  applies  to  the  following  major 
funding  programs: 

1.  Surface  Transportation  Program 
(STP). 

2.  National  Highway  System. 

3.  Interstate  Maintenance. 

4.  Bridges. 

5.  Interstate  Construction. 

6.  Interstate  Substitution. 

7.  Congestion  Mitigation  and  Air 
Quality  Improvement  Program 
(CMAQ). 

Projects  funded  under  all  other  Title 
23  programs  and  other  authorizations 
are  also  subject  to  sanctions,  including 
demonstration  projects  identified  by 
Congress  and  specified  in  the  ISTEA  of 
1991  under  sections  1103-1108  or  in 
other  laws,  unless  they  meet  the  criteria 
set  forth  in  this  policy  memorandum. 
Additionally,  other  Title  23  projects  to 
be  funded  under  previously  authorized 
programs  (prior  to  passage  of  the  ISTEA, 
such  as  the  Federal-aid  Urban,  Federal- 
aid  Secondary  Programs,  etc.)  may  also 
be  subject  to  certain  highway  funding 
restrictions  under  highway  sanctions. 

Projects  funded  under  Title  49,  U.S.C. 
chapter  53,  the  Federal  Transit  Act,  as 
amended,  are  categorically  exempt  from 
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sanctions  by  law  as  are  other 
transportation  programs  authorized  by 
statutes  other  than  Title  23. 

Typical  Nonexempt  Projects 

The  following  types  of  projects 
generally  do  not  meet  the  exemption 
criteria  in  section  179(b)(1)  and  would 
not  be  allowed  to  be  federally  funded  or 
approved  under  Title  23  unless  it  is 
demonstrated  that  they  meet  one  or 
more  of  the  exemption  criteria.  These 
include  projects  that  expand  highway  or 
road  capacity,  nonexempt  project 
development  activities,  and  any  other 
project  that  does  not  explicitly  meet  the 
criteria  in  this  policy  memorandum. 
These  may  include  activities  for: 

1.  The  addition  of  general  purpose 
throu^  lanes  to  existing  roads. 

2.  New  highway  facilities  on  new 
locations. 

3.  New  interchanges  on  existing 
highways. 

4.  Improvements  to,  or 
reconh^ration  of  existing  interchanges. 

5.  Additions  of  new  access  points  to 
the  existing  road  network. 

6.  Increasing  functional  capacity  of 
the  facility. 

7.  Relocating  existing  highway 
facilities. 

8.  Repaving  or  resurfacing  except  for 
safety  purposes,  as  defined  by  section 
179(b). 

9.  reject  development  activities, 
including  NEPA  documentation  and 
preliminary  engineering,  right-of-way 
purchase,  equipment  purchase,  and 
construction  solely  for  non-exempt 
projects. 

10.  Transportation  enhancement 
activities  associated  with  the 
rehabilitation  and  operation  of  historic 
transportation  buildings,  structures,  or 
facilities  not  categoric^ly  exempted. 

Project  Exemptions 
Under  section  179(b)(1)  of  the  CAA, 
once  EPA  imposes  highway  sanctions, 
the  FHWA  may  not  approve  or  award 
any  grants  in  the  sanctioned  area  except 
those  which  generally  meet  the  criteria 
within  this  memorandum.  Congress 
specifically  exempted  projects  which 
fall  under  three  categories:  (1)  safety 
programs  and  projects  (under  section 
179(b)(1)(A));  (2)  seven  congressionally- 
authorized  activities  (under  section 
179(b)(l)(B)(i-vii);  and,  (3)  air  quality 
improvement  projects  that  would  not 
encourage  SOV  capacity  (under  section 
179(b)(l)(B)(viii)  of  the  CAA).  This 
policy  memorandum  further  interprets 
and  clarifies  these  statutory  exemption 
provisions. 

1.  Safety  Programs  and  Projects 

Safety  projects  are  those  for  which  the 
principal  purpose  is  an  improvement  in 


safety  but  the  projects  may  also  have 
other  important  benefits.  These  projects 
must  resolve  a  demonstrated  safety 
problem  with  the  likely  result  being  a 
significant  reduction  in  or  avoidance  of 
accidents  as  determined  by  the  FHWA. 
Such  demonstration  must  he  supported 
by  accident  or  other  data  submitted  by 
the  State  or  appropriate  local 
government. 

Four  general  types  of  categories  of 
safety-based  programs  and  ptojects 
potentially  meet  the  exemption  criteria: 
grant  programs  and  related  activities; 
Emergency  Relief  (ER)  projects; 
statewide  safety  improvement  programs; 
and  specific  projects  outside  of  a 
statewide  safety  program.  Each  category 
calls  for  varying  levels  of  justification. 

a.  Programs  administer^  by  NHTSA 
qualify  for  blanket  exemptions,  on  the 
basis  that  their  principal  purpose  is  to 
improve  safety  and  do  not  include  any 
capital  improvements.  Programs  that  fall 
within  this  category  include  but  are  not 
limited  to:  (1)  Use  Safety  Belts  and 
Motorcycle  Helmets  (23  U.S.C.  153);  (2) 
Highway  Safety  Programs  (23  U.S.C. 

402);  (3)  Highway  Safety  Research  and 
Development  (23  U.S.C.  403);  and  (4) 
Alcohol-Impaired  Driving 
Countermeasures  (23  U.S.C.  410). 

b.  ER  projects  funded  by  Title  23  to 
repair  facilities  damaged  or  destroyed 
by  natural  disasters,  civil  unrest,  or 
terrorist  acts  are  exempt  without  further 
justification,  provided  that  such  projects 
do  not  involve  substantial  functional, 
locational,  or  capacity  changes. 

c.  Statewide  safety  improvement 
programs  include  specific  safety 
projects  that  can  be  justified  on  the  basis 
of  State  or  national  level  data,  which 
will  be  additionally  supported  by  data 
and  analysis  stemming  fiom  the  State 
(or  ISTEA)  management  system 
requirements  once  the  systems  are  fully 
operational.  Projects  meeting  this 
exemption  category  would  come  out  of 
the  Highway  Safety  Improvement 
Program  (23  CFR  Part  924)  and  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  (23  CFR  Part 
650,  Subpart  D).  The  Highway  Safety 
Improvement  ProgrEun  also  includes  the 
Hazard  Elimination  Program  (23  U.S.C. 
152). 

d.  Specific  projects  for  which 
justification  is  needed  to  show  that  the 
project  is  related  to  safety,  unless  the 
project  is  drawn  out  of  a  statewide 
safety  program  and  would  he  likely  to 
reduce  accidents,  would  include  capital 
projects  such  as: 

— ^Elimination  of,  and  safety  features  for, 

railroad-highway  grade  crossings. 

— Changes  in  vertical  or  horizontal 

alignment. 


— ^Increasing  sight  distance. 

— ^Elimination  of  high  hazard  locations 
or  roadside  obstacles. 

— Shoulder  improvements,  widening 
narrow  pavements. 

— ^Adding  or  upgrading  guardrail, 
medians  and  barriers,  crash  cushions, 
fencing. 

— Pavement  resurfacing  or  rehabilitation 
to  improve  skid  resistance. 

— Replacement  or  rehabilitation  of 
unsafe  bridges. 

— Safety  roadside  rest  areas,  truck  size 
and  weight  inspection  stations. 

— ^Addition  and  upgrading  of  traffic 
control  devices,  (traffic  signals,  signs, 
and  pavement  markings). 

— Lighting  improvements. 

— ^Truck  climbing  lanes. 

Justification  for  an  exemption  on  the 
grounds  of  safety  must  be  based  on 
accident  or  other  data  such  as  the  data 
derived  from  a  State’s  safety  and  bridge 
management  system,  the  Highway 
Safety  Improvement  Program,  or  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program.  Such  data  need 
not  be  specific  to  the  proposed  project’s 
location,  but  may  be  based  on  accident 
or  other  data  firom  similar  conditions, 
including  national  experience  where 
such  projects  have  been  implemented  to 
remove  safety  hazards.  For  example, 
rigid  highway  sign  posts  were  identified 
in  the  past  as  a  safety  hazard  causing 
unnecessary  deaths  and  injuries.  The 
identification  of  this  hazard  led  to 
national  policy  requiring  rigid  posts  to 
be  replaced  with  breakaway  poles. 

Projects  exempted  under  the  safety 
provision  may  not  involve  substantial 
functional  (such  as  upgrading  major 
arterial  to  freeways),  locational,  or 
capacity  changes  except  when  the  safety 
problem  could  not  otherwise  be  solved. 

2.  Congressionally  Authorized  Activities 

Seven  project  types  are  identified 
specifically  in  the  CAA  section  179(b)(1) 
as  exempt  from  highway  sanctions. 
Essentially,  these  are  projects  that 
generally  do  not  result  in  increased  SOV 
capacity,  or  improve  traffic  flow  (e.g., 
intersection  improvements  or  turning 
lanes)  in  ways  ffiat  reduce  congestion 
and  emissions: 

a.  Capital  programs  for  public  transit. 
These  include  any  capital  investment 
for  new  construction,  rehabilitation, 
Teplacement,  or  reconstruction  of 
facilities  and  acquisition  of  vehicles  and 
equipment. 

b.  Construction  or  restriction  of 
certain  roads  or  lanes  solely  for  the  use 
of  passenger  buses  or  High  Occupancy 
Vehicles  (HOV).  Exempt  projects 
include  construction  of  (or  conversion 
of  existing  lanes  to)  new  HOV  lanes,  if 
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those  lanes  are  solely  dedicated  as  24- 
hour  HOV  facilities. 

c.  Planning  for  requirements  for 
employers  to  reduce  employee  work-trip 
related  vehicle  emissions.  This  includes 
promotional  and  other  activities 
associated  with  this  type  of  program 
that  are  eligible  under  Title  23. 

d.  Highway  ramp  metering,  traffic 
signalization,  and  related  programs  that 
improve  traffic  flow  and  achieve  a  new 
emission  reduction. 

e.  Fringe  and  transportation  corridor 
parking  facilities  serving  multiple 
occupancy  vehicle  programs  or  transit 
operations  (this  includes  the 
construction  of  new  facilities  and  the 
maintenance  of  existing  facilities). 

f.  Programs  to  limit  or  restrict  vehicle 
use  in  downtown  areas  or  other  areas  of 
emission  concentration,  particularly 
during  periods  of  peak  use,  through 
road  use  charges,  tolls,  parking 
surcharges,  or  other  pricing 
mechanisms,  vehicle  restricted  zones  or 
periods,  or  vehicle  registration 
programs.  Exempt  projects  include  all 
activities  of  these  types  that  are  eligible 
under  existing  funding  programs. 

g.  Programs  for  brealkdown  and 
accident  scene  management,  non¬ 
recurring  congestion,  and  vehicle 
information  systems,  to  reduce 
congestion  and  emissions. 

The  FHWA  will  consult  with  EPA  on 
any  project  claimed  to  reduce  emissions 
(e.g.,  with  projects  falling  under 
paragraphs  c,  d.  and  g,  above).  However, 
the  final  authority  to  determine  whether 
a  project  meets  the  criteria  in  this 
memorandum  and  is  exempt  from 
highway  sanctions  rests  with  the 
FHWA. 

3.  Air  Quality  Improvement  Programs 
That  Do  Not  Encourage  Single  Occupant 
Vehicle  (SOV)  Capacity 

Transportation  programs  not 
otherwise  exempt  that  improve  air 
quality  and  whiclv would  not  encourage 
SOV  capacity  (as  determined  by  EPA  in 
consultation  with  DOT)  are  also  exempt 
from  highway  sanctions.  For  example, 
projects  listed  in  section  108(f)  of  the 
CAA  and  projects  funded  under  23 
U.S.C.  149,  the  CMAQ  program,  are 
projects  which  EPA  and  DOT  may,  after 
individual  review  of  each  project,  find 
to  be  exempt  from  highway  sanctions. 
For  these  projects  to  advance  while 
highway  sanctions  are  in  place,  the 
State  must  submit  to  DOT  an  emissions 
reduction  analysis  similar  to  that 
required  under  the  CMAQ  program. 
Upon  receipt,  DOT  will  forward  it  to 
EPA.  The  EPA  will  complete  its  review 
and  make  its  finding  regarding  air 
quality  and  SOV  capacity  within  14 
days  of  receipt  of  such  information. 


The  EPA  and  DOT  have  agreed  that 
the  following  projects  will  be 
categorically  exempt  ft’om  highway 
sanctions,  and  will  not  require 
additional  EPA  review  or  an  individual 
finding  by  EPA: 

a.  The  TCMs  contained  in  an  EPA- 
approved  State  Implementation  Plan  or 
Federal  Implementation  Plan  which 
have  emission  reduction  credit  and  will 
not  encourage  SOV  capacity. 

b.  Inspection  and  maintenance 
facilities  and  activities  eligible  for 
CMAQ  funding. 

c.  Bicycle  and  pedestrian  facilities 
and  programs. 

d.  Carpool/Vanpool  programs. 

e.  Conversion  of  existing  lanes  for 
HOV  use  during  peak  hour  periods, 
including  capital  costs  necessary  to 
restrict  existing  lanes  (barriers,  striping, 
signage,  etc.). 

In  considering  exempt  projects.  States 
should  seek  to  ensure  adequate  access  to 
downtown  and  other  commercial  and 
residential  areas,  and  should  strive  to 
avoid  increasing  or  relocating  emissions 
and  congestion. 

4.  Projects  That  Have  a  “De  Minimis" 
Air  Quality  Impact  and  Provide  Other 
Environmental  or  Aesthetic  Benefits 

The  following  projects  are  likely  to 
have  “de  minimis”  environmental  or 
environmentally  beneficial  impacts, 
provide  other  aesthetic  benefits,  do  not 
promote  SOV  capacity,  and  are, 
therefore  considered  exempt  from 
highway  sanctions: 

a.  Wetland  Mitigation. 

b.  Planting  Trees,  Shrubs, 
Wildflowers. 

c.  Landscaping. 

d.  Purchase  of  Scenic  Easements. 

e.  Billboard  and  Other  Sign  Removal. 

f.  Historic  Preservation. 

g.  Transportation  Enhancement 
Activities  (except  rehabilitation  and 
operation  of  historic  transportation 
buildings,  structures,  or  facilities). 

h.  Noise  Abatement. 

Planning  and  Research  Activities 

Planning  and  research  activities  for 
transportation  and/or  air  quality 
purposes  are  exempt  from  highway 
sanctions  (except  as  noted  in  the  Project 
Development  Activities  section).  Such 
planning  and  research  is  critical  for  the 
development  of  projects  that  improve 
safety  and  address  an  area’s 
transportation/air  quality  needs. 
Planning  and  research  activities  may 
include  development  of  an 
Environmental  Impact  Study  or 
Environmental  Assessment  (under 
NEPA)  in  conjunction  with  a  major 
investment  study.  Major  investment 
studies  are  planning  studies  which 


normally  take  a  multimodal  approach  in 
considering  transportation  alternatives, 
and  are  therefore  exempt  hrom  sanctions 
under  this  criteria. 

Research  activities  also  include  those 
research,  development,  testing,  and 
planning  projects  involving  the  National 
Intelligent  Transportation  Systems  (ITS) 
Program  funded  by  part  B  of  Title  6  of 
the  1991 ISTEA.  The  goal  of  the  ITS 
Program  is  to  use  advanced  technology 
to  improve  travel  and  roadway  safety 
without  expanding  existing 
infiastructure.  The  ITS  activities  are 
generally  done  under  seven  broad 
categories:  (1)  Transportation 
management  and  traveller  information; 
(2)  travel  demand  management;  (3) 
public  transportation  operations;  (4) 
electronic  payment;  (5)  commercial 
vehicle  operations;  (6)  emergency 
management;  and  (7)  advanced  vehicle 
control  and  safety  systems.  Therefore, 
planning  and  research  activities 
associated  with  the  ITS  Program  are  also 
exempt  from  sanctions  under  this 
criteria. 

Project  Development  Activities 

Development  and  completion  of 
studies  to  meet  requirements  under 
NEPA  are  exempt  from  highway 
sanctions  as  long  as  consideration  of 
projects  that  would  be  exempt  under 
this  policy  memorandum,  such  as 
transit  or  other  Transportation  Demand 
Management  (TDM)  measures,  are 
actively  pursued  as  reasonable 
independent  alternatives.  Once  all 
alternatives  that  could  be  considered 
exempt  from  highway  sanctions  under 
this  policy  memorandum  are 
eliminated,  project  development 
activities  for  N^A  or  other  purposes 
are  no  longer  exempt  and  can  no  longer 
be  approved  or  funded  under  Title  23. 
For  example,  if  prior  to  completion  of 
NEPA  documentation,  all  TDM 
measures  are  eliminated  firom 
consideration  and  the  sole  remaining 
question  is  the  determination  of  an 
alignment  for  a  highway  capacity¬ 
expanding  project  (which  may  include 
TDM),  subsequent  project  development 
activities  are  not  exempt  firom  highway 
sanctions. 

The  FHWA  may  not  approve 
preliminary  engineering  for  final  design 
of  a  project,  nor  can  approval  be  granted 
for  a  project’s  plans,  specifications,  and 
estimates  after  initiation  of  highway 
sanctions  for  projects  that  are  not 
exempt  under  this  policy  memorandum. 
Neither  right-of-way  nor  any  necessary 
equipment  may  be  purchased  or  leased 
with  Federal  funds  for  nonexempt 
projects  while  an  area  is  under  sanction. 
Federally-funded  construction  may  not 
in  any  way  begin  on  a  project  that  does 
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not  meet  the  exemption  criteria 
described  in  this  policy  memorandum 
while  an  area  is  under  sanction. 

Highway  sanctions  apply  to  those 
projects  whose  funds  have  not  yet  been 
obligated  by  FHWA  by  the  date  the 
highway  sanction  applies.  Those 
projects  that  have  already  received 
approval  to  proceed  and  had  obligated 
funds  before  EPA  imposes  the 
prohibition  may  proceed  even  while  the 
area  is  under  sanction,  if  no  other 
FHWA  action  is  required  to  proceed.  In 
the  case  of  a  phased  project,  only  those 
phases  that  have  been  approved  and  had 
obligated  funds  prior  to  the  date  of 
sanction  application  may  proceed.  For 
example,  if  preliminary  engineering  for 
a  project  was  approved  and  funds  were 
obligated  prior  to  application  of 
sanctions  but  no  approval  was  secured 
for  later  project  phases  (such  as  right-of- 
way  acquisition,  construction,  etc.), 
preliminary  engineering  could  proceed 
while  the  highway  sanction  applies,  but 
no  subsequent  phases  of  the  project 
could  proceed  with  FHWA  funds  unless 
the  total  project  meets  the  exemption 
criteria  in  this  policy  memorandum. 
These  restrictions  pertain  only  to  project 
development  activities  that  are  to  be 
approved  or  funded  by  FHWA  under 
title  23.  Activities  funded  under  title  49, 
U.S.C.,  or  through  State  or  other  funds, 
may  proceed  even  after  highway 
sanctions  have  been  imposed  unless:  (1) 
Approval  or  action  by  FHWA  under  title 
23  is  required:  and  (2)  they  do  not  meet 
the  exemption  criteria  of  ^is  policy 
memorandum. 

Other  Environmental  Requirements 

Exemption  of  a  transportation  project 
fi-om  the  section  179(b)(1)  highway 
sanctions  does  not  waive  any  applicable 
requirements  imder  NEPA  (e.g., 
environmental  documents),  section 
176(c)  of  the  CAA  (conformity 
requirement),  or  other  Federal  law. 

Authority:  42  U.S.C.  7509(b):  23  U.S.C. 

315;  and  49CFR1.48. 

Issued  on:  March  25, 1996. 

Rodney  E.  Slater, 

Federal  Highway  Administrator, 

[FR  Doc.  96-7821  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4910-22-M 


Continuation  of  the  Effectiveness  of 
Interstate  Commerce  Commission 
Legal  Documents 

agency:  Federal  Highway 
Administration,  DOT. 

ACTION:  Notice  of  effectiveness  of  legal 
documents. 

SUMMARY:  This  document  gives  notice  of 
the  continued  effectiveness  of  all  legal 


documents  of  the  Interstate  Commerce 
Commission  (ICC)  as  provided  for  in 
section  204,  Saving  Provisions,  of  the 
ICC  Termination  Act  of  1995. 
Speciftcally,  section  204  provides  that 
all  rules  and  regulations  of  the  ICC  shall 
continue  in  effect  past  the  sunset  date 
of  the  ICC.  Motor  carriers  are  also 
notifted  that  consolidations,  mergers, 
and  acquisitions  of  control  of  motor 
carriers  of  property  are  no  longer  subject 
to  approval  and  authorization  pursuant 
to  49  U.S.C.  11343. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  M.  Braverman,  Motor  Carrier 
Law  Division,  (202)  927-6316,  or  Ms. 
Grace  E.  Reidy,  Motor  Carrier  Law 
Division,  (202)  366-0834,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995  (P.L.  104—88, 
109  Stat.  803),  effective  January  1, 1996, 
eliminated  unnecessary  ICC  regulatory 
functions  and  partly  transferred  residual 
functions  to  a  newly  established 
independent  Surface  Transportation 
Board  (STB)  within  the  DOT  and  partly 
to  the  Secretary  of  Transportation. 
Section  204  of  the  ICC  Termination  Act 
of  1995,  the  Saving  Provisions,  provides 
that  all  legal  documents  of  the  ICC  that 
were  issued  or  granted  by  an  official 
authorized  to  effect  such  document 
shall  continue  in  efiect  beyond  the 
transfer  of  any  function  from  the  ICC  to 
the  STB  or  DOT. 

The  Saving  Provisions  provide,  in 
part,  that  all  rules  of  the  ICC  that  were 
legally  enacted  by  the  proper  official 
with  requisite  authority  and  which  are 
not  based  upon  a  provision  of  law 
repealed  and  not  substantially  reenacted 
by  the  Act  shall  remain  in  effect  after 
the  ICC  sunset.  Moreover,  such  rules 
and  regulations  shall  remain  in  effect 
until  modified  by  the  STB,  the  Secretary 
of  Transportation  or  another  authorized 
competent  official.  To  ensure  proper 
public  notice  of  the  continued 
effectiveness  of  such  regulations,  the 
current  regulations  issued  by  the 
previously  existing  ICC  shall  remain  in 
effect  until  further  action  is  taken  to 
change  the  applicability  and/or 
requirements  of  such  regulations.  Motor 
carriers  are  also  notified  that 
consolidations,  mergers,  and 
acquisitions  of  control  of  motor  carriers 
of  property  are  no  longer  subject  to 
approval  and  authorization  pursuant  to 
49  U.S.C.  11343.  Section  11343  is  a 
provision  that  was  found  in  the  repealed 
statute  and  was  not  revived  or 


continued  by  the  ICC  Termination  Act 
of  1995. 

(23  U.S.C.  315;  49  CFR  1.48,  Pub.  L.  104-88, 
sec.  204.) 

Issued  on:  March  25, 1996. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

[FR  Doc.  96-7825  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4910-22-P 


Surface  Transportation  Board  > 

[STB  Finance  Docket  No.  32866]  2 

Rail  Link,  Incorporated;  Continuance  in 
Control  Exemption;  Talleyrand 
Terminal  Railroad  Company,  Inc. 

Rail  Link,  Incorporated  (Rail  Link), 
has  filed  a  verified  notice  under  49  CFR 
1180.2(d)(2)  to  continue  in  control  of 
the  Talleyrand  Terminal  Railroad 
Company,  Inc.  (TTRC)  upon  TTRC 
becoming  a  Class  ni  rail  carrier.  The 
transaction  was  to  have  been 
consummated  on  or  after  February  14, 
1996. 

TTRC,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  STB 
Finance  Docket  No.  32865,  Talleyrand 
Terminal  Railroad  Company,  Inc. — 
Operation  Exemption — Lines  of 
Municipal  Docks  Railway,  in  which 
TTRC  seeks  to  operate  approximately  10 
miles  of  rail  line  owned  by  Municipal 
Docks  Railway  in  Duval  County,  FL. 

Rail  Link  also  controls  two 
nonconnecting  Class  III  rail  carriers:  (1) 
The  Commonwealth  Railway, 
Incorporated  and  the  Carolina  Coastal 
Railway,  Inc.  (CCR).^ 

The  transaction  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11323  because  Rail  Link  states  that:  (1) 
The  railroads  will  not  connect  with  each 
other  or  with  any  railroad  in  their 
corporate  family;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  With  each  other  or 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Coimnerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323. 

2  A  notice  in  this  proceeding  was  previously 
served  by  the  Board  and  published  in  the  Federal 
Register  on  March  8, 1996.  A  corrected  notice  is 
being  issued  because  the  earlier  notice  imposed 
labor  protective  conditions  that  the  Board  may  no 
longer  impose  under  the  ICC  Termination  Act  for 
transactions  such  as  this  one  that  are  the  subject  of 
notices  of  exemption  Hied  after  the  January  1, 1996 
effective  date  of  that  Act. 

*  See  Hail  Link  Corporated — Continuance  in 
Control  Exemption — Commonwealth  Hailway 
Incorporated,  Finance  Docket  No.  31531  (ICC 
served  Sept.  15, 1989). 
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with  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier. 

Under  49  U.S.C.  10502(g),  tne  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption’s 
efiectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  STB 
Finance  Docket  No.  32866,  must  be  filed 
with  the  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Robert  A.  Wimbish,  Rea,  Cross  & 
Auchincloss,  Suite  420, 1920  N  Street, 
NW,  Washington,  DC  20036. 

Decided:  March  1, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  96-7867  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

(Treasury  Directive  Number  12-51] 

Affixing  the  Department  of  the 
Treasury  Seal;  Delegation  of  Authority 

March  20, 1996. 

1.  Delegation.  This  Directive 
authorizes: 

a.  Heads  of  bureaus,  the  Inspector 
General,  and  their  deputies  to  affix  the 
Seal  of  the  Department  of  the  Treasury 
to  authenticate  originals  and  copies  of 
books,  records,  papers,  writings,  and 
documents  of  the  Department  for  all 
purposes,  including  the  purposes 
authorized  by  28  U.S.C.  1733(b); 

b.  The  following  officials  in  the 
IDepartmental  Offices  to  affix  the  Seal  of 
the  Department  of  the  Treasury: 

(1)  Eleputy  Assistant  Secretary 
(Administration); 

(2)  Director,  Printing  and  Graphics 
Division; 

(3)  Director,  Administrative 
Operations  Division;  and 


(4)  Chief,  Records  Management  and 
Resources  Branch;  and 

c.  I'iie  Deputy  Assistant  Secretary 
(Administration),  heads  of  bui'eaus,  and 
the  Inspector  General  to  procure  and 
maintain  custody  of  the  dies  for  the 
Treasury  seal. 

2.  Redelegation.  Heads  of  bureaus,  the 
Inspector  General,  and  their  deputies 
may  redelegate  in  writing  the  authority 
in  paragraph  l.a.  to  appropriate 
subordinate  officials. 

„  3.  Cancellation.  Treasury  Directive 
12-51,  “Affixing  the  Department  of  the 
Treasury  Seal,”  dated  June  30, 1992,  is 
superseded. 

4.  Expiration  Date.  This  Directive 
shall  expire  three  years  fi'om  the  date  of 
issuance  unless  cancelled  or  superseded 
by  that  date.  . 

5.  Office  of  Primary  Interest. 
Administrative  Operations  Division, 
Office  of  the  Deputy  Assistant  Secretary 
(Administration),  Office  of  the  Assistant 
Secretary  for  Management  &  CFO. 

George  Munoz, 

Assistant  Secretary  for  Management  8-  CFO. 
[FR  Doc.  96-7807  Filed  3-29-96;  8:45  am] 
BILUNG  CODE  4810-2S-P 


Internal  Revenue  Service 

[IA-62-91  and  LR-129-^ 

Proposed  Collection;  Comment 
Request 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(a)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  and  temporary  regulations,  IA-62- 
91,  and  existing  temporary  regulations, 
LR-129-86,  Capitalization  and 
Inclusion  in  Inventory  of  Certain  Costs. 
(Regulation  §  1.263A). 

DATES:  Written  comments  should  be 
received  on  or  before  May  31, 1996  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Capitalization  and  Inclusion  in 
Inventory  of  Certain  Costs. 

OMB  Number:  1545-0987. 

Regulation  Project  Number:  IA-62-91 
Final  and  Temporary;  LR-129-86 
Temporary. 

Abstract:  The  requirements  are 
necessary  to  determine  whether 
taxpayers  comply  with  the  cost 
allocation  rules  of  section  263A  and 
with  the  requirements  for  changing  their 
methods  of  accounting.  The  information 
will  be  used  to  verify  taxpayers’  changes 
in  methods  of  accounting. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Farms  and  business 
or  other  for-profit  organizations. 

Estimated  Number  of  Respondents: 

20,000. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  reporting  and 
recordkeeping  burden  per  respondent 
varies  from  1  hour  to  9  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  5  hours. 

Estimated  Total  Annual  Burden 
Hours:  100,000  hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  March  27, 1996. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  96-7881  Filed  3-29-96;  8:45  am) 
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[Foim  8825] 

Propose  r^Hection?  Comment 
Request 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  E)epartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8825,  Rental  Real  Estate  Income  and 
Expenses  of  a  Partnership  or  an  S 
Corporation. 

DATES:  Written  comments  should  be 
received  on  or  before  May  31, 1996  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  IX)  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Rental  Real  Estate  Income  and 
Expenses  of  a  Partnership  or  an  S 
Corporation. 

OMB  Number:  1545-1186. 

Form  Number:  Form  8825. 

Abstract:  Form  8825  is  used  to  verify 
that  partnerships  and  S  corporations 
have  correctly  reported  their  income 
and  expenses  from  rental  real  estate 
property.  The  form  is  filed  with  either 
Form  1065  or  Form  1120S. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tj7?e  cf  r.e’  iew:  Evtension  of  a 
currently  Approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
705,000. 

Estimated  Time  per  Respondent:  8  hr., 
31  min. 

Estimated  Total  Annual  Burden 
Hours:  6,006,600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  March  22, 1996. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  96-7882  Filed  3-29-96;  8:45  am) 
BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readjustment  of  Vietnam  and  Other 
War  Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92—463 
that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 


Vietnam  and  Other  War  Veterans  will  be 
held  April  18  arid  19, 1996.  This  is  a 
repula ’3  s«  hedi.l'^d  meeting  for  the 
purpose  01  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee  work 
in  progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at  the 
American  Legion,  Washington  Office, 
1608  K  Street,  NW,,  Washington,  DC. 
The  meeting  on  both  days  will 
commence  at  8:30  a.m.  and  adjourn  at 
4:30  p.m. 

The  agenda  for  April  18  will  begin 
with  a  review  of  Committee  special 
projects  and  reports.  The  first  day’s 
agenda  will  also  cover  a  review  of  the 
Readjustment  Counseling  Service  Vet 
Centers,  a  discussion  of  managed  care 
principles  in  the  context  of  the 
reorganization  of  Veterans  Health 
Administration  (VHA),  and  a  review  of 
VA  information  systems  for  reporting 
service  connected  post-traumatic  stress 
disorder. 

On  April  19  the  Committee  will 
review  the  programs  and  activities  of 
VA’s  Center  for  Minority  Veterans  and 
VHA’s  reorganization  into  the  veterans 
integrated  service  network  (VISN) 
structure.  The  second  day’s  agenda  will 
also  consist  of  a  planning  meeting  to 
formulate  specific  objectives  for  the 
remainder  of  the  year. 

Both  day’s  meeting  will  be  open  to  the 
public  up  to  the  meeting  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Alfonso  R. 
Batres,  Ph.D.,  M.S.S.W.,  Director, 
Readjustment  Counseling  Service, 
Department  of  Veterans  Affairs  (phone 
number:  202-565-7554). 

Dated:  Match  25, 1996. 

By  Direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  96-7809  Filed  3-29-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 


DEPARTMENT  OF  STATE 
22  CFR  Part  92 

[Public  Notice  2265] 


Delegations  of  Authority  and 
Organization;  Issuance  of  Notices 
Relating  to  Debarment;  Correction 

Correction 

In  rule  document  96-6667  beginning 
on  page  11544  in  the  issue  of  Thursday, 
March  21, 1996,  make  the  following 
correction: 

§5.98  [Corrected] 

On  page  11545,  in  the  Hrst  column,  in 
§5.98,  in  the  fifth  line,  “§5.98”  should 
read  “§5.99”. 

BILUNG  CODE  1505-01-0 


Bureau  of  Consular  Affairs;  Notarial 
and  Related  Services 

Correction 

In  rule  document  95-24588  beginning 
on  page  51719  in  the  issue  of  Tuesday, 
October  3, 1995,  make  the  following 
correction: 

§92.58  [Corrected] 

On  page  51723,  in  the  first  column, 
“§92.59(s)”  should  read  “§92.58(s)”. 

BILLING  CODE  1505-01-0 


Monday 
April  1,  1996 
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Department  of 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  100, 103,  and  109 

[Docket  No.  FR-4029-F-01] 

RIN  2529-AA78 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
Regulatory  Reinvention;  Streamlining 
of  HUD’S  Regulations  Implementing 
the  Fair  Housing  Act 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HDD’s 
regulations  implementing  the 
requirements  of  the  Fair  Housing  Act. 
The  Fair  Housing  Act  makes  it  i^awful 
to  discriminate  in  any  aspect  relating  to 
the  sale,  rental,  or  financing  of 
dwellings  or  in  the  provision  of 
brokerage  services  or  facilities  in 
connection  with  the  sale  or  rental  of  a 
dwelling.  In  an  efiort  to  comply  with  the 
President’s  regulatory  reform  initiatives, 
this  rule  streamlines  these  regulations 
by  eliminating  provisions  wffich  are 
obsolete  or  which  do  not  require 
codification.  This  final  rule  will  assist 
in  HDD’s  continuing  efforts  to  make  its 
regulations  clearer  and  to  streamline  the 
content  of  title  24  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Forward,  Deputy  Assistant 
Secretary  for  Enforcement  and 
Investigations,  Room  5106,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  Washington, 
E)C  20410,  telephone  number  (202)  708- 
4211.  For  hearing-  and  speech-impaired 
persons,  this  number  may  be  accessed 
via  TDD  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (With  the  exception  of  the 
“800”  nrunber,  these  numbers  are  not 
toll  fi«e.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Fair  Housing  Act  and  the 
President’s  Regulatory  Reinvention 
Initiative 

The  Fair  Housing  Act  (title  VIII  of  the 
Civil  Rights  Act,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1988,  42 
U.S.C.  3600-3619)  (the  Act)  makes  it 
unlawful  to  discriminate  in  any  aspect 
relating  to  the  sale,  rental,  or  financing 
of  dwellings  or  in  the  provision  of 
brokerage  services  or  facilities  in 
coimection  with  the  sale  or  rental  of  a 


dwelling  because  of  race,  color,  religion, 
sex,  disability,  familial  status,  or 
national  origin.'  HUD  has  implemented 
the  requirements  of  the  Fair  Housing 
Act  in  24  CFR  parts  100, 103, 106,  and 
109. 

On  March  4, 1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  HUD  conducted  a 
page-by-page  review  of  its  regulations  to 
determine  which  can  be  eliminated, 
consolidated,  or  otherwise  improved.  As 
part  of  this  review,  HUD  examined  its 
regulations  implementing  the  Act.  HUD 
has  determined  that  these  regulations 
may  be  streamlined  by  elimbrnting 
mmecess€iry  provisions. 

Some  provisions  in  HDD’s  regulations 
implementing  the  Act  are  now  obsolete 
and  may  be  removed.  Further,  some 
provisions  are  not  regulatory 
requirements  and,  therefore,  do  not 
require  codification.  For  example, 
several  sections  contain  nonbinding 
guidance  or  explanations.  While  this 
information  is  very  helpful  to  HDD’s 
clients,  HUD  will  more  appropriately 
provide  this  information  though 
handbook  guidance  or  other  materials, 
rather  than  maintain  it  in  title  24.  HUD 
believes  these  revisions  will  strengthen 
its  enforcement  of  the  Act  by  making  the 
regulations  clearer  and  more  concise. 
The  following  section  of  the  preamble 
details  the  streamlining  amendments 
made  by  this  final  rule. 

B.  Streamlining  Amendments 

This  final  rule  implements  the 
amendments  to  the  Act  made  by  the  - 
Housing  for  Older  Persons  Act  of  1995 
(Pub.  L.  No.  104-76, 109  Stat.  787 
(1995))  by  revising  HUD’s  provisions 
governing  housing  for  persons  “55  or 
over.”  Specifically,  24  CFR  §§  100.304 
and  100.315  have  been  merged,  and  the 
provisions  of  the  amended  §  100.304 
track  the  statutory  language.  In  addition, 
the  provisions  describing  the 
“significant  facilities  and  services” 
requirement  for  “55  or  over  housing”  in 
§§  100.305, 100.306,  100.307, 100.310, 
and  100.316,  have  been  deleted  to 
conform  to  the  new  requirements  for 
“55  or  over  housing”  established  by  the 
Housing  for  Older  Persons  Act. 

The  President’s  regulatory  reform 
initiative  calls  for  the  simplification  of 
regulatory  requirements.  Accordingly, 
this  final  rule  streamlines  paragraph  (b) 
of  §  103.30  to  eliminate  the  detailed 
requirements  for  the  form  of  fair 

•  The  Fair  Housing  Act  uses  the  term  “handicap.” 
However,  HUD  prefers  the  use  of  the  term 
“disability.”  Accordingly,  this  hnal  rule  makes  the 
necessary  substitution. 


housing  complaints.  As  amended,  this 
paragraph  states  only  that  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity  may  require  complaints  to 
be  made  on  prescribed  forms. 

Sections  103.105  and  103.110  have 
been  revised  to  eliminate  redundancies 
caused  by  HUD’s  consolidation,  through 
a  separate  rulemaking,  of  the 
requirements  for  certification  of  State 
and  local  enforcement  agencies  and  the 
Fair  Housing  Assistance  Program 
(FHAP)  regulations.  Paragraph  (a)  of 
§  103.105  heis  been  removed,  as  it 
duplicates  a  provision  of  the 
consolidated  certification/FHAP  rule. 
This  final  rule  also  amends  paragraph 
(c)  of  §  103.110  to  eliminate  provisions 
that  are  repeated  in  the  consolidated 
rule. 

Section  103.225  has  been  clarified  by 
eliminating  the  reference  to  “the 
reasonable  cause  determination.”  The 
section  is  revised  to  make  clear  that  an 
investigation  will  remain  open  imtil  a 
determination  has  been  made  or  a 
conciliation  agreement  has  been 
executed  and  approved.  Parts  106  (Fair 
Housing  Administrative  Meetings)  and 
109  (Advertising  Guidelines)  have  been 
entirely  eliminated,  in  accordance  with 
the  Pr^ident’s  initiative  on  regulatory 
reinvention  and  reform,  which  requires 
the  deletion  of  nonbinding  guidance  or 
explanations.  While  this  information  is 
very  helpful  to  recipients,  HUD  will 
more  appropriately  provide  this 
nonbinding  guidance  and  information 
through  handbook  guidance  or  other 
materials  rather  than  maintain  it  in  the 
CFR. 

n.  Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  l^fore  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  rule 
merely  removes  obsolete  regulatory 
provisions,  guidelines  and  advisory 
inaterials  and  conforms  regulatory 
provisions  to  current  public  law.  It  does 
not  establish  or  affect  substantive 
policy.  Therefore,  prior  public  comment 
is  unnecessary. 
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ni.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordeince  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  unnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
sm^l  businesses. 

B.  Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  the 
enviromnental  effect  of  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  pcul  50 
that  implement  section  102(2)(C)  of  the 
National  Enviromnental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations 
implementing  the  Act.  That  finding 
remains  applicable  to  this  rule  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  efiects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 


policies  or  programs  will  result  from 
promulgation  of  this  rule. 

List  of  Subjects 
24  CFR  Part  100 

Aged,  Fair  housing.  Individuals  with 
disabilities.  Mortgages,  Reporting  wd 
recordkeeping  requirements. 

24  CFR  Part  103 

Administrative  practice  and 
procedure.  Aged,  Fair  housing. 
Individuals  with  disabilities. 
Intergovernmental  relations. 
Investigations,  Mortgages,  Penalties, 
Reporting  and  recordkeeping 
reqmrements. 

24  CFR  Part  109 

Administrative  practice  and 
procedure.  Advertising,  Aged,  Fair 
housing.  Individuals  with  disabilities. 
Mortgages. 

Accordingly,  under  the  authority  of 
42  U.S.C.  3535(d),  24  CFR  parts  100  and 
103  are  amended,  and  parts  106  and  109 
are  removed  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3600-3619. 

2.  Section  100.304  is  revised  to  read 
as  follows: 

§  100.304  55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  shall  not  apply  to  housing 
intended  and  operated  for  occupancy  by 
at  least  one  person  55  years  of  age  or 
older  per  unit  pursuant  to  this  section. 

(b)  In  order  to  qualify  as  housing  for 
older  persons  under  this  section,  at  least 
80  percent  of  the  units  in  the  housing 
facility  must  1^  occupied  by  at  least  one 
person  55  years  of  age  or  older,  except 
that  a  newly  constructed  housing 
facility  for  first  occupemcy  after  March 
12, 1989,  need  not  comply  with  this 
section  until  25  percent  of  the  imits  in 
the  facility  are  occupied. 

(c)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  Septeiuber  13, 1988,  under  80 
percent  of  the  occupied  units  in  the 
housing  facility  are  occupied  by  at  least 
one  person  55  years  of  age  or  older  per 
unit,  provided  that  at  least  80  percent  of 
the  units  that  are  occupied  after 
September  13, 1988,  are  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  of  the 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  older. 


(3)  There  are  units  occupied  by 
employees  of  the  housing  provider  (and 
family  members  residing  in  the  same 
imit)  who  are  under  55  years  of  age, 
provided  the  employees  perform 
substantial  duties  directly  related  to  the 
management  or  maintenance  of  the 
housing. 

(4)  There  are  insufficient  units 
occupied  by  at  least  oiie  person  55  years 
of  age  or  older  to  meet  the  requirements 
of  this  section,  but  the  housing  provider 
at  the  time  the  exemption  is  asserted: 

(i)  Reserves  all  unoccupied  units  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  imtil  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  who  is  55  or  older;  or 

(ii)  Where  application  of  the  80 
percent  rule  results  in  a  fraction  of  a 
unit,  that  unit  shall  be  considered  to  be 
included  in  the  imits  which  must  be 
occupied  by  at  least  one  person  who  is 
55  or  older. 

§§100.305, 100.306, 100.307, 100.310, 

100.315,  and  100.316  [Removed] 

3.  Sections  100.305, 100.306, 100.307, 

100.310. 100.315,  and  100.316  are 
removed. 

PART  103— FAIR  HOUSING 
COMPLAINT  PROCESSING 

4.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authonty:  42  U.S.C.  3535(d),  3600-3619. 

5.  Section  103.30  is  amended  by  ' 
revising  paragraph  (b)  to  read  as  follows: 

§103.30  Form  and  content  of  complaint 
***** 

(b)  The  Assistant  Secretary  may 
require  complaints  to  be  made  on 
prescribed  forms. 

***** 

§103.105  [Amended] 

6.  Section  103.105  is  amended  by 
removing  paragraph  (a)  and  removing 
the  paragraph  designation  “(b)”  from 
paragraph  (b). 

7.  Section  103.110  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  103.110  Reactivation  of  referred 
complaints. 

***** 

(c)  The  substantially  equivalent  State 
or  local  agency  has  failed  to  commence 
proceedings  with  respect  to  the 
complaint  within  30  days  of  the  date 
that  it  received  the  notification  and 
referral  of  the  complaint;  or  the  agency 
commenced  proceedings  within  this  30- 
day  period,  but  the  Assistant  Secretary 
determines  that  the  agency  has  failed  to 
carry  the  proceedings  forward  with 
reasonable  promptness. 
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S.  Section  103.225  is  revised  to  read 
as  follows: 

§  103.225  Completion  of  investigation. 

The  investigation  will  remain  open 
until  a  determination  is  made  under 
§  103.400,  or  a  conciliation  agreement  is 
executed  and  approved  under  §  103.310. 
Unless  it  is  impracticable  to  do  so,  the 
Assistant  Secretary  will  complete  the 
investigation  of  the  alleged 
discriminatory  housing  practice  within 
100  days  of  the  filing  of  the  complaint 
(or  where  the  Assistant  Secretary 
reactivates  the  complaint,  within  100 
days  after  service  of  the  notice  of 
reactivation  imder  §  103.115).  If  the 
Assistant  Secretary  is  unable  to 
complete  the  investigation  within  the 
100-day  period,  HUD  will  notify  the 
aggrieved  person  and  the  respondent,  by 
mail,  of  the  reasons  for  the  delay. 

PART  109— [REMOVED] 

9.  Part  109  is  removed. 

Dated:  February  22, 1996. 

Elizabeth  K.  Julian, 

Acting  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

[FR  Doc.  96-7786  Filed  3-29-96;  8:45  am] 
BILUNQ  CODE  4210-28-P 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-0807] 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA16 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Recordkeeping 
for  Funds  Transfers  and  Transmittals 
of  Funds  by  Banks  and  other  Financial 
Institutions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System;  Department  of 
the  Treasury. 

ACTION:  Joint  final  rule;  delay  of 
effective  date. 

SUMMARY:  On  January  3, 1995,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN)  of  the  Department  of  the 
Treasury  (Treasury)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  jointly  published  a  final 
rule  that  requires  enhanced 
recordkeeping  related  to  certain  funds 
transfers  and  transmittals  of  funds  by 
financial  institutions,  effective  January 
1, 1996.  (60  FR  220).  On  August  24, 

1995,  the  Treasury  and  the  Board 
delayed  the  effective  date  of  the  joint 
final  rule  until  April  1, 1996,  because  of 
the  uncertainty  by  financial  institutions 
as  to  their  responsibilities  under  the 
joint  final  rule  with  respect  to 
international  transfers  pending  final 
action  on  proposed  amendments  to  the 
rule  (60  FR  44144).  To  ensure  that  there 
is  an  adequate  implementation  period 
following  final  action  on  the  proposed 
amendments,  which  are  published 
elsewhere  in  today’s  Federal  Register, 
the  Treasury  and  the  Board  have 
delayed  the  effective  date  of  the  joint 
final  rule  until  May  28, 1996. 

EFFECTIVE  DATE:  Effective  April  1, 1996, 
the  effective  date  of  the  joint  final  rule 
amending  31  CFR  part  103  published  on 
January  3, 1995,  at  60  FR  220,  is  further 
delayed  until  May  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  Roger  Weiner,  Assistant 
Director,  202/622-0400;  Stephen  R. 
Kroll,  Legal  Counsel,  703/905-3534. 
FinCEN. 

Board:  Louise  L.  Roseman,  Associate 
Director.  202/452-2789;  Jeff  Stehm. 
Manager,  Fedwire  Section,  202/452- 
2217;  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 

Oliver  Ireland,  Associate  General 
Counsel,  202/452-3625;  or  Elaine 
Boutilier,  Senior  Counsel  202/452-2418, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 


hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson,  202/452- 
3544. 

The  effective  date  of  the  joint  final 
rule  amending  31  CFR  part  103 
published  by  the  Board  and  Treasury  at 
60  FR  220  on  January  3, 1995,  and 
delayed  from  January  1, 1996,  to  April 
1, 1996  (60  FR  44144,  August  24, 1995), 
is  further  delayed  until  May  28, 1996. 

In  concurrence: 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  26, 1996. 
William  W.  Wiles, 

Secretary  to  the  Board. 

By  the  Department  of  the  Treasury,  March 
26. 1996. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-7683  Filed  3-29-96;  8:45  a.m.l 
BILLING  CODE  Board:  S210-01-P  (50%) 

Traaaury;  4820-03  (50%) 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  S;  Docket  No.  R-0807] 

Reimbursement  for  Providing  Financial 
Records;  Recordkeeping 
Requirements  for  Certain  Financial 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  January  3, 1995,  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board)  published  a  final  rule 
that  established  Subparts  A  and  B  of 
Regulation  S  (60  FR  231).  Subpart  B 
cross-references  the  substantive 
provisions  of  a  joinfrule  adopted  by  the 
Board  and  the  Department  of  the 
Treasury  on  the  same  day.  The  joint  rule 
requires  enhanced  recordkeeping 
related  to  certain  funds  transfers  and 
transmittals  of  funds  by  financial 
institutions.  The  Board  and  the 
Department  of  the  Treasury  have 
delayed  the  effective  date  of  the  joint 
final  rule  until  May  28, 1996,  to  provide 
financial  institutions  sufficient  time  to 
prepare  to  comply  with  the  rule  pending 
final  action  on  the  proposed 
amendments,  which  are  published 
elsewhere  in  today’s  issue  of  the 
Federal  Register.  Because  Subpart  B  of 
Regulation  S  relies  on  the  joint  final  rule 
for  its  substantive  provisions,  its 
effective  date  is  also  delayed  imtil  May 
28,  1996. 


EFFECTIVE  DATES:  Effective  April  1, 1996, 
the  effective  date  for  12  CFR  part  219, 
Snbpart  B,  which  wa?  added  at  60 
231  published  on  January  3, 1995,  is 
further  delayed  imtil  May  28, 1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roseman,  Associate  Director, 
202/452-2789;  Jeff  Stehm,  Manager, 
202/452-2217;  Darrell  Mak,  Financial 
Services  Analyst,  202/452-3223, 
Fedwire  Section,  Division  of  Reserve 
Bank  Operations  and  Payment  Systems; 
Oliver  Imland,  Associate  General 
Counsel,  202/452-3625;  or  Elaine 
Boutilier,  Senior  Counsel  202/452-2418, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(’TDD),  Dorothea  Thompson,  202/452- 
3544. 

The  effective  date  of  12  CFR  part  219, 
Subpart  B,  added  by  the  Board  at  60  FR 
231  on  January  3, 1995,  and  delayed 
from  January  1, 1996,  to  April  1, 1996 
(60  FR  44144,  August  24, 1995),  is 
further  delayed  until  May  28, 1996. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  26, 1996. 
William  W.  Wiles, 

Secretary  to  the  Board. 

(FR  Doc.  96-7684  Filed  3-29-96;  8:45  a.m.) 
BILUNG  CODE  SSIO-OI-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA17 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Orders  for 
Transmittals  of  Funds  by  Financial 
Institutions 

agency:  Financial  Crimes  Enforcement 
Network,  Treasury. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  January  3, 1995  (60  FR 
234),  the  Financial  Crimes  Enforcement 
Network  (FinCEN)  of  the  Department  of 
the  Treasury  (Treasury)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  jointly  adopted  a  final 
rule  (the  joint  rule)  requiring  financial 
institutions  to  collect  and  retain  certain 
information  pertaining  to  transmittals  of 
funds,  and  Treasury  adopted  a  final  rule 
(the  travel  rule)  requiring  financial 
institutions  to  include  in  transmittal 
orders  certain  information  collected 
under  the  joint  rule.  On  August  24, 1995 
(60  FR  44144),  Treasury  delayed  the 
effective  date  of  the  travel  rule  until 
April  1, 1996.  In  response  to  industry 
concerns  about  the  application  of  the 
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joint  rule  and  the  travel  rule  to 
transmittals  of  funds  involving  foreign 
financial  institutions,  Treasury  and  the 
Board  have  amended  the  joint  rule  to 
conform  certain  of  the  definitions  of  the 
parties  to  transmittals  of  funds  to 
definitions  found  in  Article  4A  of  the 
Uniform  Commercial  Code.  Treasury 
has  also  amended  the  travel  rule:  To 
clarify  that  the  exceptions  applicable  for 
the  joint  rule  are  also  applicable  for  the 
travel  rule;  and  to  accommodate  a 
compliance  concern  raised  by  the 
banldng  industry  after  the  close  of  the 
comment  period.  To  ensure  that  there  is 
an  adequate  implementation  period 
following  final  action  on  the  proposed 
amendments,  which  are  published 
elsewhere  in  today’s  Federal  Register, 
the  Treasury  has  delayed  the  effective 
date  of  the  final  travel  rule  until  May  28, 
1996. 

EFFECTIVE  DATE:  Effective  April  1, 1996, 
the  effective  date  of  the  final  rule 
published  on  January  3, 1995,  at  60  FR 
234,  is  further  delayed  until  May  28, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  D.  Klingman,  Office  of  Financial 
Institutions  Policy,  at  (703)  905-3920,  or 
Joseph  M.  Myers,  Office  of  Legal 
Counsel,  (703)  905-3590. 

Therefore,  the  effective  date  of  the 
final  rule  issued  by  Treasury  and 
published  at  60  FR  234,  January  3, 1995, 
delayed  from  January  1, 1996  to  April  1, 
1996  (60  FR  44144,  August  24, 1995),  is 
further  delayed  until  May  28, 1996. 

Dated:  March  26, 1996. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-7680  Filed  3-29-96;  8:45  ami 
BILLING  CODE  4820-03-P 


FEDERAL  RESERVE  SYSTEM 

pocket  No.  R-0888] 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA16 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Recordkeeping 
for  Funds  Transfers  and  Transmittais 
of  Funds  by  Banks  and  Other  Financial 
Institutions 

AGENCY:  E)epartment  of  the  Treasury; 
Board  of  Governors  of  the  Federal 
Reserve  System. 

ACTION:  Joint  final  rule. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  (FihCEN)  of  the 


Department  of  the  Treasury  (Treasury) 
and  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  jointly 
have  adopted  amendments  to  their  final 
rule  that  requires  enhanced 
recordkeeping  related  to  certain  funds 
transfers  and  transmittals  of  funds  by 
financial  institutions  (the  joint  rule). 
These  eunendments  revise  the  joint 
rule’s  definitions  and  make  technical 
conforming  changes  to  the  substantive 
provisions  of  the  joint  rule  to  conform 
the  definitions  of  the  parties  to  an 
international  transfer  to  their  meanings 
under  Article  4A  of  the  Uniform 
Commercial  Code  (UCC  4A).  The 
revised  definitions  will  also  affect  the 
provisions  of  a  Treasury  companion 
rule,  adopted  in  January  1995,  known  as 
the  travel  rule,  which  requires  financial 
institutions  to  include  in  transmittal 
orders  certain  information  that  must  be 
maintained  under  the  joint  rule. 

Treasury  is  also  publishing  eimendments 
to  its  travel  rule.  See  companion  final 
rule  amending  the  travel  rule  published 
elsewhere  in  today’s  issue  of  the 
Federal  Register.  The  amendments  are 
intended  to  reduce  confusion  of  banks 
and  nonbank  financial  institutions  as  to 
the  applicability  of  the  joint  rule  and  the 
travel  rule  and  to  reduce  the  cost  of 
complying  with  the  rules’  requirements. 
The  Treasury  and  the  Board  believe  that 
the  amendments  will  not  have  a 
material  adverse  effect  on  the  rules’ 
usefulness  in  law  enforcement 
investigations  and  proceedings.  The 
amendments  should  not  affect  a  bank’s 
responsibilities  under  the  rules  with 
respect  to  domestic  funds  transfers. 
Furthermore,  to  ensure  that  there  is  an 
adequate  implementation  period 
following  final  action  on  the  proposed 
amendments,  the  Treasury  and  the 
Board  have  delayed  the  effective  date  of 
the  joint  final  rule  until  May  28, 1996. 
See  the  final  rule;  delay  of  effective  date 
published  elsewhere  in  today’s  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  May  28,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  Roger  Weiner,  Assistant 
Director,  202/622-0400;  Stephen  R. 
Kroll,  Legal  Counsel,  703/905-3534, 
FinC^. 

Board:  Louise  L.  Roseman,  Associate 
Director,  202/452-2789;  Darrell  Mak, 
Financial  Services  Analyst,  202/452- 
3223;  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 

Oliver  Ireland,  Associate  General 
Counsel,  202/452-3625;  or  Elaine 
Boutilier,  Senior  Coimsel  202/452-2418, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 


Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson,  202/452- 
3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  statute  generally  referred  to  as  the 
Bank  Secrecy  Act  (BSA)  (Pub.  L.  91- 
508,  codified  at  12  U.S.C.  1829b  and 
1951-1959,  and  31  U.S.C.  5311-5330) 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings. 
The  authority  of  the  Secretary'  to 
administer  the  BSA  has  been  delegated 
to  the  Director  of  FinCEN.  The  BSA  was 
amended  by  the  Annunzio-Wylie  Anti- 
Money  Laundering  Act  of  1992  (Pub.  L. 
102-550),  which  authorizes  the 
Treasury  and  the  Board  to  prescribe 
regulations  to  require  maintenance  of 
records  regarding  domestic  and 
international  funds  transfers.  The 
Treasury'  and  the  Board  are  required  to 
promulgate  jointly,  after  consultation 
with  state  banking  supervisors, 
recordkeeping  requirements  for 
international  funds  transfers  by 
depository  institutions  and  nonbank 
financial  institutions.  The  Treasury  and 
the  Board  are  required  to  consider  the 
usefulness  of  recordkeeping  rules  for 
international  funds  transfers  in 
criminal,  tax.  or  regulatory 
investigations  or  proceedings  and  the 
efiect  of  such  rules  on  the  cost  and 
efficiency  of  the  payments  system.  The 
Treasiuyr  and  the  Board  are  authorized 
to  promulgate  regulations  for  domestic 
funds  transfers  by  depository 
institutions.  The  Treasury,  but  not  the 
Board,  is  authorized  to  promulgate 
recordkeeping  and  reporting 
requirements  for  domestic  ffinds 
transfers  by  nonbank  financial 
institutions. 

In  Jcmuary  1995,  the  Treasury  and  the 
Board  jointly  published  enhanced 
recordkeeping  requirements  related  to 
certain  funds  transfers  and  transmittals 
of  funds  by  banks  and  other  financial 
institutions,  in  accordance  with  the  BSA 
(60  FR  220,  January  3, 1995).  At  the 
same  time,  the  Treasury  adopted  a 
companion  rule,  known  as  the  travel 
rule,  which  requires  financial 
institutions  to  include  in  transmittal 
orders  certain  information  that  must  be 
retained  under  the  joint  rule  (60  FR  234, 
January  3, 1995).  The  joint  rule  sets 
forth  definitions  of  terms  used  in  both 
rules. 

Subsequent  to  adoption  of  the  joint 
rule,  several  large  banks  as  well  as  bank 
counsel  advised  the  Treasury  and  the 
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Board  that  compliance  with  the  joint 
rule  and  the  travel  rule  would  be 
complicated  if  the  parties  to  an 
international  funds  transfer  were 
defined  differently  in  the  joint  rule  than 
they  are  in  the  Uniform  Commercial 
Code  Article  4A  (UCC  4A).  Under  the 
joint  rule  adopted  in  January,  the  first 
U.S.  bank  ofiice  that  handles  an 
incoming  international  funds  transfer 
was  defined  as  the  originator’s  bank.> 
Under  UCC  4 A  and  the  Board’s 
Regulation  J  governing  Fedwire  transfers 
(12  CFR  Part  210,  subpart  B),  which 
incorporates  UCC  4A,  if  the  U.S.  bank 
receives  a  payment  order  from  a  foreign 
bank  and  executes  a  corresponding 
payment  order  to  a  subsequent  receiving 
bank,  the  first  U.S.  bank  would  be 
deemed  an  intermediary  bank  rather 
than  the  originator’s  bank.  Large  banks 
that  regularly  process  international 
funds  transfers  believe  that  substantial 
confusion  would  result  fi'om  defining 
the  parties  to  an  international  funds 
transfer  for  the  purposes  of  the  BSA 
rules  differently  from  the  manner  in 
which  they  are  defined  under  UCC  4A. 
In  addition,  several  banks  indicated  that 
they  believe  the  difference  between  the 
BSA  and  the  UCC  4A  definitions  may 
cause  certain  problems  in  the 
application  of  the  joint  rule  and  the 
travel  rule  to  international  funds 
transfers. 

In  August  1995,  the  Treasury  and  the 
Board  proposed  amendments  to  the 
joint  rule  to  address  industry  concerns 
regarding  the  confusion  created  by 
defining  the  parties  to  an  international 
funds  transfer  in  a  manner  that  is  not 
consistent  with  the  roles  of  the  parties 
as  defined  by  UCC  4A  (60  FR  44146, 
August  24, 1995).  In  their  notice  of  the 
proposed  amendments,  the  Treasury 
and  the  Board  included  a  detailed 
illustration  of  the  operational  issues 
raised  by  industry  representatives. 

Under  the  proposed  amendments,  the 
definition  of  the  first  U.S.  bank  office 
that  handles  an  incoming  international 
funds  transfer  would  be  changed  from 
an  originator’s  bank  to  an  intermediary 
bank.  Corresponding  changes  were 
proposed  to  address  the  same  issues 
with  respect  to  nonbank  financial 
institutions  that  conduct  international 
transmittals  of  funds.  In  addition,  the 


*  The  originator’s  bank  was  defined  as  “the 
receiving  bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is  not  a  bank, 
or  the  originator  if  the  originator  is  a  bank." 
(103.11(w])  A  receiving  bank  was  defined  as  “the 
bank  to  which  the  sender’s  instruction  is 
addressed.”  (103.11(aa))  As  the  definition  of  bank 
was  limited  to  an  “agent,  agency,  branch  or  office 
within  the  United  States”  (103.11(c)),  a  receiving 
bank  must  be  a  U.S.  banking  office,  and  therefore 
the  originator’s  bank  was  the  first  U.S.  banking 
office  to  handle  the  transfer. 


Treasury  and  the  Board  proposed 
amending  section  103.33(e)(6)  by 
deleting  the  word  “domestic”  prior  to 
the  word  “bank”  and  prior  to  the  words 
“broker  or  dealer  in  securities.”  These 
changes  have  no  material  effect  on  the 
scope  of  the  exclusions  set  forth  in  this 
section  as  the  word  “bank”  is  defined  to 
be  limited  to  offices  located  within  the 
United  States  and  the  term  “broker  or 
dealer  in  securities”  is  limited  to 
brokers  registered  with  the  Securities 
and  Exchange  Commission. 

Also  in  August  1995,  Treasury  and 
the  Board  deferred  the  effective  date  of 
the  joint  rule  until  April  1, 1996  from 
January  1, 1996,  to  provide  financial 
institutions  sufficient  time  to  prepare  to 
comply  with  their  responsibilities  under 
the  joint  final  rule  with  respect  to 
international  transfers  pending  final 
action  on  the  proposed  amendments  to 
the  joint  rule  (60  FR  44144,  August  24, 
1995).  To  ensure  that  there  is  an 
adequate  implementation  period 
following  final  action  on  the  proposed 
amendments,  the  Treasury  and  the 
Board  have  delayed  further  the  effective 
date  of  the  joint  final  rule  until  May  28, 
1996.- See  the  final  rule;  delay  of 
effective  date  published  elsewhere  in 
today’s  issue  of  the  Federal  Register. 

II.  Summary  of  Public  Comments 

The  Treasury  and  the  Board  received 
eleven  comments  on  the  proposed 
amendments.  The  following  table 
identifies  the  number  of  commenters  by 


type  of  organization: 

Commercial  Banks .  4 

Federal  Reserve  Banks  .  3 

Savings  Institutions  .  1 

Trade  Association  .  1 

Credit  Union  Association .  1 

Clearing  House  Association  .  1 


Total  Public  Comments  .  11 


Ten  comment  letters  supported  the 
proposed  amendments  to  the  joint  rule. 
Commenters  agreed  that  amending  the 
definitions  of  the  parties  to  an 
international  transfer  in  the  joint  rule 
will  reduce  confusion  with  respect  to 
the  interpretMion  of  the  rules  and  will 
facilitate  compliance  with  the  rules’ 
requirements. 

One  commenter  requested  that  the 
Treasury  and  the  Board  define  how 
intermediary  banks  might  be  expected 
to  retrieve  records.  All  banks  are  subject 
to  the  general  retrievability 
requirements  imder  section  103.38(d). 
Under  this  standard,  the  expected 
timeliness  of  retrievability  will  vary  by 
request.  Generally,  records  should  be 
accessible  within  a  reasonable  period  of 
time,  considering  the  quantity  of  records 
requested,  the  nature  and  age  of  the 


record,  the  amount  and  type  of 
information  provided  by  the  law 
enforcement  agency  making  the  request, 
as  well  as  the  particular  bank’s  volume 
and  capacity  to  retrieve  the  records. 
Intermediary  banks  are  obligated  to 
comply  with  any  properly  executed 
subpoena  or  search  warrant.  No  changes 
have  been  made  to  the  final  rule  with 
respect  to  the  retrievability 
requirements. 

Another  commenter  requested  that 
the  Treasury  and  the  Board  clarify  the 
applicability  of  the  joint  rule  in  cases  in 
which  an  originator’s  bank 
accomplishes  a  transfer  by  issuing  a 
check  payable  to  another  bank.  The 
Treasury  and  the  Board  plan  to  address 
this  and  other  issues  in  a  commentary 
that  will  be  published  to  address 
various  aspects  of  the  joint  rule. 

One  bank  commented  that  the 
applicability  of  the  BSA  regulations  to 
small  banks  would  not  serve  a  high 
degree  of  usefulness  in  criminal,  tax  or 
regulatory  investigations  or  proceedings. 
The  Treasury  and  the  Board  believe  that 
exempting  small  institutions  would 
facilitate  money  laundering  through 
those  institutions. 

III.  Conclusion 

Based  on  the  responses  received  by 
the  commenters,  the  Treasury  and  the 
Board  have  adopted  the  amendments  to 
the  joint  rule  as  proposed.  The  Treasury 
and  the  Board  do  not  believe  that  these 
amendments  will  increase  the  cost  of 
compliance  with  the  rules’  requirements 
for4hose  banks  and  nonbank  financial 
institutions  that  have  prepared  to 
comply  with  the  rules  under  the 
assumption  that  the  first  U.S.  banking 
office  in  an  international  transfer  is 
subject  to  the  originator’s  hank 
responsibilities.  Further,  the  Treasury 
and  the  Board  do  not  believe  that 
identifying  the  banks  in  an  international 
transfer  in  the  same  manner  as  they  are 
defined  in  UCC  4A  will  reduce  the 
usefulness  of  the  information  to  law 
enforcement,  provided  that  intermediary 
banks  comply  with  the  requirements  of 
103.38(d).  As  part  of  the  36-month 
review  of  the  effectiveness  of  the  joint 
rule  and  the  travel  rule.  Treasury  will 
monitor  the  experience  of  law 
enforcement  in  obtaining  from 
intermediary  banks  information  retained 
pursuant  to  the  joint  rule. 

IV.  Paperwork  Reduction  Act 

The  collection  of  information  required 
by  the  joint  final  rule,  which  is  being 
amended  in  this  notice,  was  submitted 
by  the  Treasury  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
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control  number  1505-0063.  (60  FR  227, 
January  3, 1995)  The  collection  is 
authorized,  as  before,  by  12  U.S.C. 

1829b  and  1959  and  31  U.S.C.  5311- 
5330. 

The  changes  to  the  joint  final  rule  in 
this  document  will  eliminate 
information  collection  requirements  that 
were  required  by  the  joint  final  rule. 
Therefore,  no  additional  Paperwork 
Reduction  Act  submissions  are  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Treasury  and  the  Board 
hereby  certify  that  these  amendments  to 
the  joint  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

The  amendments  eliminate  uncertainty 
as  to  the  application  of  the  joint  final 
rule  and  reduce  the  cost  of  complying 
with  the  joint  rule’s  requirements. 
Further,  the  amendments  affect 
international  funds  transfers  and 
transmittals  of  funds,  which  are  handled 
almost  exclusively  by  large  institutions. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

VI.  Executive  Order  12866 

The  Treasury  finds  that  these 
amendments  to  the  joint  rule  are  not 
“significant”  for  purposes  of  Executive 
Order  12866.  The  modifications  should 
reduce  the  cost  of  compliance  with  the 
joint  rule  and  the  travel  rule.  The 
Treasiuy  believes  that  these  rule 
changes  will  not  affect  adversely  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  These 
revisions  create  no  inconsistencies  with, 
nor  do  they  interfere  with  actions  taken 
or  planned  by  other  agencies.  Finally, 
these  revisions  raise  no  novel  legal  or 
policy  issues.  A  cost  and  benefit 
analysis  therefore  is  not  required. 

Vn.  Unfunded  Mandates  Reform  Act  of 
1995  Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  requires 
that  an  agency  prepare  a  budgetary 
impact  statement  tefore  promulgating  a 
rule  that  includes  a  federal  mandate  &at 
may  result  in  expenditm^  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  Treasury  has  determined  that  it  is 
not  required  to  prepare  a  written 
budgetary  impact  statement  for  the 
amendments,  and  has  concluded  that 


the  amendments  are  the  most  cost- 
efiective  and  least  burdensome  means  of 
achieving  the  stated  objectives  of  the 
rule. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Banks,  banking.  Brokers, 
Currency,  Foreign  banking,  foreign 
currencies.  Gambling,  Investigations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  Section  103.11  is  amended  by 
revising  paragraphs  (e),  (w),  (y) 
introductory  text,  (aa),  (bb),  (dd),  (kk) 
introductory  text,  (11),  and  (mm)  to  read 
as  follows: 

§  103.1 1  Meaning  of  terms. 
***** 

(e)  Beneficiary’s  bank.  The  bank  or 
foreign  bank  identified  in  a  payment 
order  in  which  an  account  of  the 
beneficiary  is  to  be  credited  pursuant  to 
the  order  or  which  otherwise  is  to  make 
payment  to  the  beneficiary  if  the  order 
does  not  provide  for  payment  to  an 
account. 

***** 

(w)  Originator’s  bank.  The  receiving 
bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is 
not  a  bank  or  foreign  bank,  or  the 
originator  if  the  originator  is  a  bank  or 
foreign  bank. 

***** 

(y)  Payment  order.  An  instruction  of 
a  sender  to  a  receiving  bank,  transmitted 
orally,  electronically,  or  in  writing,  to 
pay,  or  to  cause  another  bank  or  foreign 
bank  to  pay,  a  fixed  or  determinable 
amount  of  money  to  a  beneficiary  if: 
***** 

(aa)  Receiving  bank.  The  bank  or 
foreign  bank  to  which  the  sender’s 
instructions  addressed. 

(bb)  Receiving  financial  institution. 
The  financial  institution  or  foreign 
financial  agency  to  which  the  sender’s 
instruction  is  addressed.  The  term 
receiving  financial  instithtion  includes  a 
receiving  bank. 

***** 


(dd)  Recipient’s  financial  institution. 
The  financial  institution  or  foreign 
financial  agency  identified  in  a 
transmittal  order  in  which  an  accoimt  of 
the  recipient  is  to  be  credited  pursuant 
to  the  transmittal  order  or  which 
otherwise  is  to  make  payment  to  the 
recipient  if  the  order  does  not  provide 
for  payment  to  an  account.  The  term 
recipient’s  financial  institution  includes 
a  beneficiary’s  bank,  except  where  the 
beneficiary  is  a  recipient’s  financial 
institution. 

***** 

(kk)  Transmittal  order.  The  term 
transmittal  order  includes  a  payment 
order  and  is  an  instruction  of  a  sender 
to  a  receiving  financial  institution, 
transmitted  orally,  electronically,  or  in 
writing,  to  pay,  or  cause  another 
financial  institution  or  foreign  financial 
agency  to  pay,  a  fixed  or  determinable 
ammmt  of  money  to  a  recipient  if: 
***** 

(11)  Transmitter.  Tbe  sender  of  the 
first  transmittal  order  in  a  transmittal  of 
funds.  The  term  transmitter  includes  an 
originator,  except  where  the 
transmitter’s  financial  institution  is  a 
financial  institution  or  foreign  financial 
agency  other  than  a  bank  or  foreign 
bank. 

(mm)  Transmitter’s  financial 
institution.  Tbe  receiving  financial 
institution  to  which  the  transmittal 
order  of  the  transmitter  is  issued  if  the 
transmitter  is  not  a  financial  institution 
or  foreign  financial  agency,  or  the 
transmitter  if  the  transmittor  is  a 
financial  institution  or  foreign  financial 
agency.  The  term  transmittor’s  financial 
institution  includes  an  originator’s 
bank,  except  where  the  originator  is  a 
transmittor’s  financial  institution  other 
than  a  bank  or  foreign  bank. 
***** 

3.  In  §  103.33,  paragraphs  (e) 
introductory  text,  (e)(l)(i)  introductory 
text.  (e)(l)(ii).  (e)(l)(iii).  (e)(6)(i)(A) 
through  (e)(6)(i)(G).(e)(6)(ii).  (f) 
introductory  text,  (f)(l)(i)  introductory 
text.  (f)(l)(ii).  (f)(l)(iii).  (f)(6)(i)(A) 
through  (f)(6)(i)(G)  and  (f)(6)(ii)  are 
revis^  to  read  as  follows: 

§  103.33  Records  to  be  made  and  retained 
by  financial  institutions. 
***** 

(e)  Banks.  Each  agent,  agency,  branch, 
or  office  located  within  the  United 
States  of  a  bank  is  subject  to  tbe 
requirements  of  this  paragraph  (e)  with 
respect  to  a  funds  transfer  in  the  amount 
of  $3,000  or  more: 

(1)  Recordkeeping  requirements,  (i) 
For  each  payment  order  that  it  accepts 
as  an  originator’s  bank,  a  bank  shall 
obtain  and  retain  either  the  original  or 
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a  microfilm,  other  copy,  or  electronic 
record  of  the  following  information 
relating  to  the  pa5maent  order: 

***** 

(ii)  For  each  pa)rment  order  that  it 
accepts  as  an  intermediary  bank,  a  bank 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 

(iii)  For  eacn  payment  order  that  it 
accepts  as  a  beneficiary’s  bank,  a  bank 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 
***** 

[6]  Exceptions.  *  *  * 

(i)  *  *  * 

(A)  A  bank; 

(B)  A  wholly-owned  domestic 
subsidiary  of  a  bank  chartered  in  the 
United  States; 

(C)  A  broker  or  dealer  in  securities; 

(D)  A  wholly-owned  domestic 
subsidiary  of  a  broker  or  dealer  in 
securities; 

(E)  The  United  States; 

CF)  A  state  or  local  government;  or 

(G)  A  federal,  state  or  local 
government  agency  or  instrumentality; 
and 

(ii)  Fxmds  transfers  where  both  the 
originator  and  the  beneficiary  are  the 
same  person  and  the  originator’s  bank 
and  the  beneficiary’s  bank  are  the  same 
bank. 

(f)  Nonbank  financial  institutions. 
Each  agent,  agency,  branch,  or  office 
located  within  the  United  States  of  a 
financial  institution  other  than  a  bank  is 
subject  to  the  requirements  of  this 
paragraph  (f)  with  respect  to  a 
transmittal  of  funds  in  the  amount  of 
$3,000  or  more: 

(1)  Recordkeeping  requirements,  (i) 
For  each  transmittal  order  that  it  accepts 
as  a  transmitter’s  financial  institution,  a 
financial  institution  shall  obtain  and 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
following  information  relating  to  the 
transmittal  order: 

***** 

(ii)  For  each  transmittal  order  that  it 
accepts  as  an  intermediary  financial 
institution,  a  financial  institution  shall 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
transmittal  order. 

(iii)  for  each  transmittal  order  that  it 
accepts  as  a  recipient’s  financial 
institution,  a  financial  institution  shall 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
transmittal  order. 
***** 

[6]  Exceptions.  *  *  * 

(i)  *  *  * 

(A)  A  bank; 


(B)  A  wholly-owned  domestic 
subsidiary  of  a  bank  chartered  in  the 
United  States; 

(C)  A  broker  or  dealer  in  securities; 

(D)  A  wholly-owned  domestic 
subsidiary  of  a  broker  or  dealer  in 
securities; 

(E)  The  United  States; 

(F)  A  state  or  local  government;  or 

(G)  A  federal,  state  or  local 
government  agency  or  instrumentality; 
and 

(ii)  Transmittals  of  funds  where  both 
the  transmitter  and  the  recipient  are  the 
same  person  and  the  transmitter’s 
financial  institution  and  the  recipient’s 
financial  institution  are  the  same  broker 
or  dealer  in  securities. 

In  concurrence: 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  26, 1996. 
William  W.  Wiles, 

Secretary  to  the  Board. 

By  the  Department  of  the  Treasury,  March 
26, 1996. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-7685  Filed  3-29-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA17 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Orders  for 
Transmittals  of  Funds  by  Financial 
Institutions 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  On  January  3, 1995,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN)  of  the  Department  of  the 
Treasury  (Treasury)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  Board)  jointly  adopted  a 
final  rule  (the  joint  rule)  requiring 
financial  institutions  to  collect  and 
retain  certain  information  pertaining  to 
transmittals  of  funds,  and  Treasury 
adopted  a  final  rule  (the  travel  rule) 
requiring  financial  institutions  to 
include  in  transmittal  orders  certain 
information  collected  under  tl|^  joint 
rule.  In  response  to  industry  concerns 
about  the  application  of  the  joint  rule 
and  the  travel  rule  to  transmittals  of 
funds  involving  foreign  financial 
institutioiis.  Trea’sury  and  the  Board 
have  amended  the  joint  rule  to  conform 
certain  of  the  definitions  of  the  parties 


to  transmittals  of  funds  to  definitions 
found  in  Article  4A  of  the  Uniform 
Commercial  Code  (see  document 
published  elsewhere  in  today’s  Federal 
Register).  This  final  rule  amends  the 
travel  rule  to  reflect  the  amended 
definitions  in  the  joint  rule,  and  amends 
the  travel  rule  to  clarify  that  the 
exceptions  applicable  for  the  joint  rule 
are  also  applicable  for  the  travel  rule. 

There  is  one  further  change  to  the 
travel  rule  that  was  not  a  part  of  the 
original  proposed  rule,  new  paragraph 
(g)(3).  This  change  responds  to  a 
significant  compliance  issue  that  the 
banking  industry  did  not  identify  until 
after  the  comment  period:  until  all 
banks  convert  to  the  expanded  Fedwire 
format,  there  will  not  always  be  enough 
space  to  include  in  a  transmittal  order 
all  of  the  information  required  by  the 
rule. 

Finally,  because  solving  these 
problems  has  taken  longer  than 
anticipated,  this  final  travel  rule,  like 
the  final  joint  rule,  will  be  effective  not 
on  April  1, 1996,  as  originally  planned, 
but  on  May  28, 1996. 

EFFECTIVE  DATE:  May  28,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Klingman,  Office  of  Financial 
Institutions  Policy,  at  (703)  905-3920,  or 
Joseph  M.  Myers,  Office  of  Legal 
Counsel,  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  statute  generally  referred  to  as  the 
Bank  Secrecy  Act  (BSA)  (Title  I  and 
Title  n  of  Pub.  L.  91-508,  codified  at  12 
U.S.C.  1829b  and  1951-1959,  and  31 
U.S.C.  5311-5330),  authorizes  the 
Secretary  of  the  Treasury  (the  Secretary) 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings, 
and  to  implement  anti-money 
laundering  programs  and  compliance 
procedures.  The  Secretary’s  authority  to 
administer  the  BSA  has  been  delegated 
to  the  Director  of  the  Financial  Crimes 
Enforcement  Network  (FinCEN).  Section 
1515  of  the  Annimzio-Wylie  Anti- 
Money  Laundering  Act  of  1992  (Title 
XV  of  Pub.  L.  102-550  (Annunzio- 
Wylie)),  codified  at  12  U.S.C.  1829b(b), 
amended  the  BSA  (1)  to  require  the 
Secretary  and  the  Board  jointly  to 
promulgate  recordkeeping  requirements 
for  international  funds  transfers  by 
depository  institutions  and  nonbank 
financial  institutions;  and  (2)  to 
authorize  the  Secretary  and  the  Board 
jointly  to  promulgate  regulations  for 
domestic  funds  transfers  hy  depository 
institutions.  Section  1517(a)  of 


14387 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


Annunzio-Wylie,  codified  at  31  U.S.C. 
5318  (g)  and  (h),  authorizes  the 
Secretary  to  require  financial 
institutions  to  carry  out  anti-money 
laundering  programs. 

In  January  1995,  Treasury  and  the 
Board  jointly  adopted  a  rule  (the  joint 
rule)  that  imposed  recordkeeping 
requirements  for  transmittals  of  funds 
by  banks  and  other  financial  institutions 
(60  FR  220,  January  3, 1995).  Treasury 
also  adopted  a  rule  (the  travel  rule) 
requiring  financial  institutions 
(including  banks)  to  include  in 
transmittal  orders  certain  information 
collected  under  the  joint  rule  (60  FR 
234,  January  3, 1995).  The  joint  rule 
defined  the  terms  used  in  both  rules. 
These  rules  were  to  become  effective  on 
Januarj'  1, 1996. 

Following  publication  of  the  joint  rule 
and  the  travel  rule,  it  became  apparent 
that  there  was  confusion  within  the 
banking  industry  about  the  application 
of  the  rules  to  transmittals  of  fimds 
involving  foreign  financial  institutions. 
Several  banks  and  bank  counsel  advised 
Treasury  and  the  Board  that  compliance 
with  the  rules  was  complicated  by  the 
fact  that  certain  of  the  joint  rule 
definitions  of  parties  to  funds  transfers 
differed  irom  die  definitions  of  those 
terms  in  Article  4A  of  the  Uniform 
Commercial  Code  (UCC  4A).  Because  a 
financial  institution’s  obligations  imder 
the  joint  and  travel  rules  depend  upon 
its  role  in  a  particular  transmittal  of 
funds,  the  differences  between  the  Bank 
Secrecy  Act  regulations  definitions  and 
UCC  4A  definitions  had  material 
operational  consequences. 

The  most  significant  effect  of  the 
difference  in  the  definitions  was  the 
treatment  of  a  U.S.  financial  institution 
that  receives  a  transmittal  order  fi^m  a 
foreign  financial  institution.  Under  the 
definitions  in  the  original  joint  rule,  the 
foreign  financial  institution  sending  the 
transmittal  order  would  be  the 
transmitter  and  the  U.S.  financial 
institution  would  be  the  transmitter’s 
financial  institution.  The  U.S.  financial 
institution  would  be  subject  to  the  travel 
rule  requirements  imposed  on  a 
transmitter’s  financial  institution,  and 
compliance  might  require  significant 
changes  in  standard  business  practices. 

n.  Proposed  Amendments 

In  response  to  industry  concerns. 
Treasury  and  the  Board  proposed 
amendments  to  the  joint  rule  to  conform 
the  definitions  of  banks  that  are  parties 
to  funds  transfers  to  the  definitions 
found  in  UCC  4A  and  to  change  the 
definitions  of  the  terms  applicable  to 
financial  institutions  so  that  their 
meanings  are  parallel  to  the  definitions 
in  UCC  4A  (60  FR  44146,  August  24, 


1995).  At  the  same  time.  Treasury 
proposed  amendments  to  the  travel  rule 
to  reflect  the  proposed  amendments  to 
the  definitions  (60  FR  44151,  August  24, 
1995).  The  changes  to  the  travel  rule 
were  necessary  in  order  to  clarify  that 
although  a  foreign  financial  institution 
may  be  considered  a  transmitter’s 
financial  institution,  only  financial 
institutions  located  within  the  U.S.  are 
subject  to  the  requirements  of  the  travel 
rule. 

The  proposed  amendments  also 
proposed  to  add  to  the  travel  rule  new 
paragraph  103.33(g)(3),  in  order  to 
clarify  that  transactions  excepted  under 
the  joint  rule  pursuant  to  paragraphs 
103.33(e)(6)  and  103.33(f)(6)  are  also 
excepted  from  the  travel  rule.  Those 
sections  provide  that  a  transmittal  of 
funds  is  not  subject  to  the  requirements 
of  the  joint  rule  if  the  parties  to  the 
transmittal  are  both  banks  or  brokers 
and  dealers  in  securities,  or  their 
subsidiaries,  or  government  entities,  or 
if  the  transmitter  and  recipient  are  the 
same  person  and  the  transmittal 
involves  a  single  bank  or  broker/dealer. 

III.  Comments 

Treasury  received  three  comments  on 
the  proposed  changes  to  the  travel  rule. 
The  commenters  were  in  favor  of  the 
proposed  amendments,  and  agreed  that 
the  amendments  would  reduce 
confusion  and  uncertainty  about  the 
application  of  the  rules,  and  that  the 
rules  would  be  less  bmdensome  if  the 
proposed  amendments  were  adopted. 
One  commenter  specifically  agreed  that 
the  inclusion  of  the  exceptions  in  the 
travel  rule  was  a  positive  change.  Based 
on  the  comments  received.  Treasury  is 
adopting  the  amendments  as  proposed, 
except  that  the  proposed  new  paragraph 
103.33(g)(3)  will  appear  at  103.33(g)(4). 

IV.  New  Section  103.33(g)(3) 

As  noted  above,  there  is  one  further 
change  to  the  travel  rule  that  was  not  a 
part  of  the  proposed  rule,  new 
paragraph  Cg)(3).  This  change  responds 
to  a  significant  compliance  issue  that 
the  banking  industry  did  not  identify 
until  after  die  comment  period:  until  all 
banks  convert  to  the  expanded  Fedwire 
format,  there  will  not  always  be  enough 
space  to  include  in  a  transmittal  order 
all  of  the  information  required  by 
paragraphs  (g)(1)  (i),  (ii),  and  (vii)  and 
(g)(2)  (i),  (ii),  and  (vii).>  Banking 


'  In  addition,  some  software  application  programs 
allow  large,  institutional  customers  to  generate  and 
transmit  payment  orders  directly  through  a  bank’s 
electronic  funds  transfer  system.  Some  of  these 
software  application  programs  follow  the  format  of 
the  Fedwire  system.  Thus,  banks  may  have 
difficulty  complying  with  section  103.33(g]  with 
respect  to  payment  orders  transmitted  directly  by 
their  customers. 


industry  representatives  have  assured 
FinCEN  that  the  expanded  Fedwire 
format,  scheduled  to  be  adopted 
industry-wide  by  January  1, 1998,  will 
allow  all  information  required  by 
paragraph  (g)  to  be  sent  and  received.  If 
the  travel  rule  were  finalized  as 
proposed,  banks  that  are  in  the  process 
of  adopting  the  expanded  Fedwire 
format  would  have  to  expend 
considerable  resources  to  create  an 
interim  system  to  accommodate  all  of 
the  information  required  by  (>aragraph 
103.33(g)  until  January  1, 1998. 
Accordingly,  new  paragraph  (g)(3) 
provides  that,  until  it  has  converted  to 
the  new  Fedwire  format,  a  financial 
institution  will  be  deemed  to  be  in 
compliance  with  paragraph  (g),  even  if 
some  information  requir^  to  be 
included  on  a  transmittal  order  is  not  so 
included,  provided  that,  when  either 
requested  by  a  corresponding  financial 
institution  to  assist  in  retrieval  of 
information  in  connection  with  Bank 
Secrecy  Act  compliance  efforts  or  in 
response  to  a  law  enforcement  request, 
or  when  presented  itself  with  a  judicial 
order,  subpoena  or  administrative 
summons  requesting  any  information 
required  by  paragraphs  (g)(l)(i), 

(g)(l)(ii).  (g)(l)(vii),  (g)(2)(i),  (g)(2)(ii),  or 
(^(2)(vii),  the  financial  institution 
retrieves  such  information  within  a 
reasonable  time. 

Treasury  notes  that  new  paragraph 
(g)(3)(i)(A)  still  requires  inclusion  in  the 
transmittal  order,  to  the  extent  such 
items  are  received  with  the  prior 
transmittal  order,  of  certain  recipient 
information  as  required  by  paragraphs 
(g)(l)(vi)  and  (g)(2)(vi).  These 
paragraphs  themselves,  however,  are  not 
fully  effective  with  respect  to 
transmittals  of  funds  efiected  through 
the  Fedwire  funds  transfer  system  until 
such  time  as  the  bank  that  sends  the 
order  to  the  Federal  Reserve  Bank 
completes  its  conversion  to  the 
expanded  Fedwire  message  format. 
Treasury  anticipates  that  funds  transfers 
efiected  through  the  Fedwire  system 
will  be  covered  equally  by  both  the 
current  exception  provision  for 
paragraphs  (^(l)(vi)  and  (g)(2)(vi)  as 
well  as  the  new  safe  harbor  provision  of 
paragraph  (g)(3).  Thus,  as  an  operational 
matter  in  pre-conversion  Fedwire 
transfers,  paragraph  (g)(3)  will  require 
that  the  transmittal  order  include  only 
one  of  the  items  otherwise  required  by 
paragraphs  (g)(l)(vi)  and  (g)(2)(vi),  if 
received  with  the  transmittal  order. 

V.  Efiect  on  Law  Enforcement;  Ongoing 
Review 

Treasury  believes  that  today’s  changes 
in  the  joint  rule  and  in  this  final  rule 
will  reduce  the  biuden  of  compliance. 


14388 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


while  maintaining  the  usefulness  for 
law  enforcement  of  the  information 
passed  on  in  transmittal  orders  pursuant 
to  the  travel  rule.  While  the  requirement 
placed  on  an  intermediary  financial 
institution  is  limited  to  information  that 
it  receives,  generally  the  information 
passed  on  should  be  of  greater  use  to 
law  enforcement  because  the 
information  obtained  will  pertain  to  the 
true  transmitter  and  recipient  in  the 
transaction.  Furthermore,  the  financial 
institutions  that  must  be  identified  will 
more  likely  be  ones  with  which  the 
transmitter  and  recipient  have  account 
relationships. 

As  stated  in  the  joint  and  travel  rules 
when  they  were  adopted  in  January 
1995,  Treasury  will  monitor  the 
eff^ectiveness  of  the  rules  to  assess  their 
usefulness  to  law  enforcement  and  their 
effect  on  the  cost  and  efficiency  of  the 
payments  system.  Within  36  months  of 
May  28, 1996,  Treasury  will  review  the 
effectiveness  of  the  travel  rule  and  will 
consider  making  any  appropriate 
modifications. 

VI.  Executive  Order  12866 
Treasury  finds  that  this  final  rule  is 
not  a  significant  rule  for  purposes  of 
Executive  Order  12866.  The  final  rule  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  It  will  not  affect  adversely  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  It  creates 
no  inconsistencies  with,  nor  does  it 
interfere  with  actions  taken  or  planned 
hy  other  agencies.  Finally,  it  raises  no 
novel  legal  or  policy  issues.  A  cost  and 
benefit  analysis  is  therefore  not 
required. 

Vn.  Regulatory  Flexibility  Act 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  Treasury 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  will  eliminate 
uncertainty  as  to  the  application  of  the 
joint  rule  and  the  travel  rule  and  will 
reduce  the  cost  of  complying  with  the 
rules’  requirements.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Vm.  Paperwork  Reduction  Act 

The  collection  of  information  required 
by  the  rule  that  is  amended  by  this  final 
rule  was  submitted  by  the  Treasury  to 
the  Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)  and  3507(d))  under  control 


number  1505-0063  (see  60  FR  237, 
January  3, 1995).  The  collection  is 
authorized,  as  before,  by  12  U.S.C. 

1829b  and  1959  and  31  U.S.C.  5311- 
5330. 

This  final  rule  will  eliminate 
information  collection  requirements  that 
were  previously  required.  Therefore  no 
additional  Paperwork  Reduction  Act 
submissions  are  required. 

IX.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4,  signed  into  law  on  March 
22, 1995,  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Treasury  has 
determined  that  it  is  not  required  to 
prepare  a  written  budgetary  impact 
statement  for  this  final  rule,  and  has 
concluded  that  this  final  rule  is  the  most 
cost-effective  and  least  burdensome 
means  of  achieving  Treasury’s 
objectives. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Banks,  banking,  Brokers, 
Currency,  Foreign  banking.  Foreign 
currencies.  Gambling,  Investigations, 
Law  enforcement.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Securities,  Taxes. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  In  §  103.33,  paragraphs  (g) 
introductory  text  and  (g)(1)  introductory 
text  are  revised  and  paragraphs  (g)(3) 
and  (g)(4)  are  added  to  read  as  follows: 

§103.33  Records  to  be  made  and  retained 
by  financial  institutions. 
***** 

(g)  Any  transmitter’s  financial 
institution  or  intermediary  financial 
institution  located  within  the  United 
States  shall  include  in  any  transmittal 
order  for  a  transmittal  of  funds  in  the 
amoimt  of  $3,000  or  more,  information 
as  required  in  this  paragraph  (g): 


(1)  A  transmitter’s  financial 
institution  shall  include  in  a  transmittal 
order,  at  the  time  it  is  sent  to  a  receiving 
financial  institution,  the  following 
information: 

***** 

(3)  Safe  harbor  for  transmittals  of 
funds  prior  Jto  conversion  to  the 
expanded  Fedwire  message  format.  The 
following  provisions  apply  to 
transmittals  of  funds  effected  through 
the  Federal  Reserve’s  Fedwire  funds 
transfer  system  by  a  financial  institution 
before  the  bank  that  sends  the  order  to 
the  Federal  Reserve  Bank  completes  its 
conversion  to  the  expanded  Fedwire 
message  format. 

(i)  Transmittor’s  financial  institution. 
A  transmittor’s  financial  institution  will 
be  deemed  to  be  in  compliance  with  the 
provisions  of  paragraph  (g)(1)  of  this 
section  if  it: 

(A)  Includes  in  the  transmittal  order, . 
at  the  time  it  is  sent  to  the  receiving 
financial  institution,  the  information 
specified  in  paragraphs  (g)(l)(iii) 
through  (v),  and  the  information 
specified  in  paragraph  (g)(l)(vi)  of  this 
section  to  the  extent  that  such 
information  has  been  received  by  the 
financial  institution,  and 

(B)  Provides  the  information  specified 
in  paragraphs  (g)(l)(i),  (ii)  and  (vii)  of 
this  section  to  a  financial  institution 
that  acted  as  an  intermediary  financial 
institution  or  recipient’s  financial 
institution  in  connection  with  the 
transmittal  order,  within  a  reasonable 
time  after  any  such  financial  institution 
makes  a  request  therefor  in  connection 
with  the  requesting  financial 
institution’s  receipt  of  a  lawful  request 
for  such  information  ft’om  a  federal, 
state,  or  local  law  enforcement  or 
financial  regulatory  agency,  or  in 
connection  with  the  requesting  financial 
institution’s  own  Bank  Secrecy  Act 
compliance  program. 

(ii)  Intermediary  financial  institution. 
An  intermediary  financial  institution 
will  be  deemed  to  be  in  compliance 
with  the  provisions  of  paragraph  (g)(2) 
of  this  section  if  it: 

(A)  Includes  in  the  transmittal  order, 
at  the  time  it  is  sent  to  the  receiving 
financial  institution,  the  information 
specified  in  paragraphs  (g)(2)(iii) 
through  (g)(2)(vi)  of  this  section,  to  the 
extent  that  such  information  has  been 
received  by  the  intermediary  financial 
institution;  and 

(B)  Provides  the  information  specified 
in  paragraphs  (g)(2)(i),  (ii)  and  (vii)  of 
this  section,  to  the  extent  that  such 
information  has  been  received  by  the 
intermediary  financial  institution,  to  a 
financial  institution  that  acted  as  an 
intermediary  financial  institution  or 
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recipient’s  financial  institution  in 
connection  with  the  transmittal  order, 
within  a  reasonable  time  after  any  such 
financial  institution  makes  a  request 
therefor  in  connection  with  the 
requesting  financial  institution’s  receipt 
of  a  lawful  request  for  such  information 
horn  a  federal,  state,  or  local  law 
enforcement  or  regulatory  agency,  or  in 
connection  with  the  requesting  financial 
institution’s  own  Bank  Secrecy  Act 
compliance  program. 

(iii)  Obligation  of  requesting  financial 
institution.  Any  information  requested 
under  paragraph  (g)(3)(i)(B)  or 
(g)(3)(ii)(B)  of  this  section  shall  be 
treated  by  the  requesting  institution, 
once  received,  as  if  it  had  been  included 
in  the  transmittal  order  to  which  such 
information  relates. 

(4)  Exceptions.  The  requirements  of 
this  p»aragraph  (g)  shall  not  apply  to 
transmittals  of  hinds  that  are  listed  in 
paragraph  (e)(6)  or  (f)(6)  of  this  section. 

*  *  *  *  *  * 

Dated;  March  26, 1996. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

IFR  Doc.  96-7682  Filed  3-29-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces  final 
priorities  to  fund  projects  that  develop, 
evaluate  and  field-test  State  assessments 
aUgned  with  challenging  State  content 
standards.  The  Secretary  may  use  these 
priorities  in  fiscal  year  (FY)  1996  and 
subsequent  years.  The  Secretary  intends 
to  provide  Federal  financial  assistance 
to  assist  States  in  the  development  of 
assessments  that  can  be  used  to  improve 
classroom  instruction,  motivate  all 
students  to  improve  educational 
performance,  and  provide  examples  for 
students,  teachers  and  parents  of  the 
learning  outcomes  that  can  be  expected 
for  all  students. 

EFFECTIVE  DATE:  These  priorities  take 
effect  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Sweet,  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue  NW.,  Room  508H, 
Washington,  D.C.  20208-5573. 
Telephone:  (202)  219—2079.  Internet: 
(David — Sweet®ted.gov).  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Fund 
for  the  Improvement  of  Education  (FIE) 
supports  nationally  significant  projects 
to  improve  the  quality  of  education, 
assist  edl  students  to  meet  challenging 
State  content  and  student  performance 
standards  and  contribute  to  the  _ 
achievement  of  the  National  Education 
Goals.  The  FIE  program  is  authorized 
imder  Part  A  of  Title  X  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  America’s  Schools  Act  of 
1994  (20  U.S.C.  8001). 

The  Secretary  is  expressly  authorized 
to  use  FIE  program  funds  to  support 
systemic  education  reform  at  the  State 
and  local  levels  through  activities  such 
as  the  development  and  evaluation  of 
model  strategies  for  assessment  of 
student  learning.  The  Secretary  believes 
that  the  alignment  of  State  content 
stcmdards  and  State  assessments  is  an 
important  peirt  of  systemic  educational 
reform.  Exemplifying  the  forms  and 
levels  of  educational  performance  that 
students  in  a  State  should  be  able  to 
achieve  is  a  critical  step  in  the  process 
of  ensimng  that  students  are  reaching 


the  State’s  challenging  content 
standards.  While  many  States  are 
developing  new  content  standards  for 
the  core  academic  subjects,  some  States 
are  using  assessments  that  are  not 
aligned  to  their  new  content  standards. 
The  Secretary  believes  that  helping  to 
defray  the  cost  of  developing 
assessments  aligned  with  challenging 
State  content  standards  will  advance 
State  reform  efforts. 

State  educational  agencies  (SEAs), 
local  educational  agencies  (LEAs), 
institutions  of  higher  education,  and 
other  public  and  private  agencies, 
organizations,  and  institutions  am 
eligible  to  receive  funds  vmder  these 
priorities.  However,  the  Secretary 
believes  that  SEAs  and  LEAs  have  the 
resources,  knowledge,  and  authority 
necesseiry  to  lead  systemic  reform 
efforts.  Therefore,  SEAs  and  LEAs  must 
participate  as  lead  agents  in  the 
development  of  State  assessments  to 
ensme  that  the  assessment  systems  are 
aligned  with  State  content  standards 
and  the  content  of  the  ciuriculum.  If 
reform  is  to  be  systemic.  State  agencies 
that  are  working  on  content  and 
curriculum  must  either  direct  the 
development  of  assessments  themselves 
or  provide  direction  to  LEAs  to  do  so. 

It  is  imperative  that  State  assessments 
take  into  account  the  needs  of  all 
students.  Therefore,  funds  awarded 
under  the  proposed  priority  may  be 
used  to  develop,  modify,  field-test  and 
evaluate  assessments  that  take  into 
accoimt  the  needs  of  students  with 
disabilities  or  students  who  have 
limited  English  proficiency. 

Awards  under  these  proposed 
priorities  may  be  jointly  fimded  imder 
three  statutory  authorities: 

(1)  The  F\md  for  the  Improvement  of 
Education  (20  U.S.C.  8001); 

(2)  Section  618(c)  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
regarding  Evaluation  and  Program 
Information  (20  U.S.C.  1418(c)); 

(3)  Bilingual  Education  Research, 
Evaluation,  and  Dissemination  Program, 
authorized  by  Title  VII,  Part  A,  Subpart 
2  of  the  Improving  America’s  Schools 
Act  of  1994  (20  U.S.C.  7451-7452). 

The  Secretary  has  determined  that  the 
availability  of  this  joint  funding  option 
would  enhance  the  Department’s  ability 
to  support  projects  that  integrate  into  a 
single  effort  the  development  of 
assessments  for  all  students  and  the 
modification  of  those  assessments  to 
take  into  accoimt  the  needs  of  disabled 
and  limited  English  proficient  students. 

Funds  provided  under  Section  618  of 
IDEA  can  only  be  used  for  projects  that 
modify,  field-test,  and  evaluate 
assessments  that  take  into  account  the 
needs  of  children  and  youth  with 


disabilities.  A  project  funded  under 
Section  618  of  IDEA  should  address 
how  the  assessments  will  improve  the 
ability  of  SEAs  and  LEAs  to  provide  full 
educational  opportunities  to  children 
and  youth  widi  disabilities  and  to  better 
assess  the  progress  of  children  and 
youth  with  disabilities  while  in  special 
education.  As  part  of  the  post-award 
requirements  for  a  project  funded  under 
Section  618  of  IDEA,  a  grantee  must 
prepare  its  procedures,  findings,  and 
other  relevant  information  in  a  form  that 
will  maximize  their  dissemination  and 
use,  especially  through  dissemination 
networks  and  mechanisms  authorized 
by  Section  618,  and  in  a  form  for 
inclusion  in  the  annual  report  to 
Congress  submitted  pursuant  to  Section 
618(g).  Funds  provided  under  Section 
618  may  be  used  to  fund  projects 
proposed  by  applicants  that  are  private 
for-profit  agencies  only  when  necessary 
because  of  the  unique  nature  of  the 
study. 

In  accordemce  with  20  U.S.C. 
7452(b)(4),  funds  provided  under  the 
Bilingual  Education  Research, 
Evaluation,  and  Dissemination  Program 
must  be  administered  by  individuals 
with  expertise  in  bilingual  education 
and  the  needs  of  limited  English 
proficient  students  and  their  families. 
Funds  provided  under  this  program 
must  be  used  to  improve  bilingual 
education  and  special  alternative 
instruction  programs  for  children  and 
youth  of  limited  English  proficiency. 

As  part  of  the  efforts  to  improve 
student  assessment,  the  Department 
made  awards  in  FY  1995  under  the 
Assessment  Development  and 
Evaluation  Grants  Program,  authorized 
by  section  220  of  the  Goals  2000: 
Educate  America  Act.  Under  this 
program,  the  Secretary  provides  grants 
to  SEAs,  LEAs  or  partnerships  of  such 
agencies  to  help  defiray  the  costs  of 
developing,  field-testing  and  evaluating 
State  assessments  aligned  to  State 
content  standards.  Applications 
involving  43  States  were  received  in 
1995  and  grants  were  made  to  support 
9  projects.  The  Secretary  expects  these 
projects  to  develop  model  strategies  for 
the  assessment  of  student  learning  that 
will  have  a  significant  impact  on  State 
and  local  level  systemic  reform  efforts. 

Depending  on  the  availability  of  funds 
in  FY  1996  and  subsequent  years,  the 
Secretary  may  decide  to  use  funds 
under  the  final  priorities  to  continue 
projects  initially  funded  under  the 
Assessment  Development  and 
Evaluation  Grants  program  or  to  fund 
additional  applications  considered  in 
the  1995  competition.  Alternatively,  the 
Secretary  may  decide  to  hold  a 
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competition  for  new  awards  imder  the 
final  priorities. 

Funding  of  particular  projects 
depends  on  the  availability  of  funds  and 
the  quality  of  the  applications  received. 
The  publication  of  these  final  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requurements. 

On  December  12, 1995  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (60  FR  63691). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  at  a  later 
date. 

Public  Comment 

In  the  notice  of  proposed  priorities, 
the  Secretary  invited  comments  on  the 
proposed  priorities.  Fourteen  parties 
submitted  written  comments.  All  14 
commenters  expressed  interest  in  the 
Department  holding  a  competition 
under  the  proposed  priorities.  Only  two 
of  the  commenters  suggested  any 
changes.  The  Secretary  has  made  no 
changes  in  these  proposed  priorities 
since  pubUcation  of  the  notice  of 
proposed  priorities. 

Comments:  Two  commenters 
recommended  changes  that  they  thought 
would  broaden  eligibility  and  r^uce 
costs  for  developing  assessments.  One 
commenter  indicated  that  Absolute 
Priority  1  should  “not  preclude  the  use 
of  existing  assessments  with  or  without 
appropriate  adaptations  and 
modifications.  A  State  should  have  the 
opportimity  to  review  existing 
assessments  and  determine  the  extent 
that  such  measures  are  aligned  to 
content  standards  or  can  adapted  to 
meet  the  content  standards.” 

Discussion:  The  Secretary  agrees  that 
apphcants  may  propose  to  ev^uate  and 
field-test  existing  State  assessments  as 
well  as  develop  new  or  partially  new 
State  assessments.  The  projects  may  also 
propose  to  develop,  evaluate,  and  field 
test  adaptations  and  acconunodations  to 
either  new  or  existing  State  assessments 
as  long  as  such  assessments  are  aligned 
to  challenging  State  content  standards. 
We  believe  that  the  modification  of 
existing  State  assessments  is  fully 
covered  by  Absolute  Priority  1  language. 
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Changes:  None. 

Comments:  One  commenter 
recommended  changes  to  make  the 
validity  requirements  more  specific.  The 
conunenter  emphasized  the  importance 
of  two  concerns:  the  validity  of  each 
assessment  for  its  intended  purposes 
and  the  appropriateness  of  each 
assessment  for  all  students.  The 
commenter  called  for  detailed 
discussion  of  validity  issues  in  each 
proposal,  including  discussion  of 
existing  evidence  or  specification  of 
forms  of  evidence  that  would  be 
produced  imder  the  project. 

Discussion:  The  Secretary  agrees  that 
validity  is  important  but  does  not 
believe  that  additional  specification  is 
required  in  the  absolute  priority.  The 
Secretary  believes  that  validity 
discussion  in  each  proposal  will  be 
evaluated  in  the  peer  review  process. 

Changes:  None. 

Comments:  One  commenter 
recommended  changes  to  add  another 
selection  criterion  that  should  be 
considered  in  making  awards.  The 
commenter  called  for  giving  preference 
to  applicants  proposing  to  “provide 
some  level  of  comparison  of  students 
across  States  or  L^s  having  different 
content  standards.” 

Discussion:  The  Secretary  believes 
that  the  suggested  change  would  give  a 
preference  to  comparisons  where  States 
have  different  content  standards.  This 
change  is  undesirable  because  it  would 
have  the  effect  of  penalizing 
comparisons  where  the  same  content 
standards  are  in  place.  Projects  calling 
for  either  type  of  comparison  are  eligible 
for  awards  imder  this  competition  but 
neither  should  be  given  a  preference. 

Changes:  None. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
projects  that  meet  one  or  more  of  the 
following  priorities.  The  Secretary  will 
fund  only  projects  that  meet  one  or 
more  of  Uiese  absolute  priorities: 

Absolute  Priority  1 — Projects  that 
develop,  field-test,  and  evaluate 
assessments  that  are  aligned  to  State 
content  standards. 

Absolute  Priority  2 — Projects  that 
modify,  field-test,  and  evaluate 
assessments  to  address  the  needs  of 
children  and  youth  with  disabilities  or 
limited  Engli^  proficiency. 
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Assessments  to  be  modified  must  be 
those  developed  under  priority  (1)  or 
similar  assessments  developed  for  all 
students  and  aligned  to  State  content 
standards. 

All  projects  must — 

(a)  ExaWne  the  validity  and 
reliability  of  the  assessment  for  the 
particular  purposes  for  which  the 
assessment  was  developed; 

(b)  Ensure  that  the  assessment  is 
consistent  with  relevant,  nationally 
recognized  professional  and  technical 
standards  for  assessments; 

(c)  Devote  special  attention  to  how  the 
assessment  treats  all  students,  especially 
with  regard  to  race,  gender,  ethnicity, 
disability,  and  language  proficiency  of 
those  students;  and 

(d)  Be  developed  by,  or  under  the 
direction  of,  an  SEA,  LEA,  or  consortia 
of  those  agencies. 

Selection  Criteria 

With  respect  to  new  awards  made 
with  funds  from  Section  618  of  IDEA, 
the  Secretary  does  not  intend  to  use  the 
selection  criteria  in  34  CFR  327.31.  With 
respect  to  any  new  awards  made  unth 
funds  finm  the  Bilingual  Education 
Research.  Evaluation,  and 
Dissemination  Program,  the  Secretary 
does  not  intend  to  use  the  selection 
criteria  in  34  CFR  75.210.  The  Secretary 
intends  to  use  the  evaluation  criteria  in 
34  CFR  Part  700  to  select  all  new  awards 
imder  these  priorities. 

Applicable  Program  Regulations:  (a) 
34  era  part  327,  with  the  exception  of 
34  CFR  327.31;  and  (b)  the  final 
regulations  for  the  Standards  for  the 
Conduct  and  Evaluation  of  Activities 
Carried  Out  by  the  Office  of  Educational 
Research  and  Improvement  (OERI) — 
Evaluation  of  AppUcations  for  Grants 
and  Cooperative  Agreements  and 
Proposals  for  Contracts,  published  on 
September  14, 1995  in  the  Federal 
R^;ister  (60  FR  47808)  and  to  be 
codified  as  34  CFR  Part  700. 

Authority:  20  U.S.C.  8001. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.215L — ^Fund  for  the  Improvement 
of  Education  Program) 

Dated:  March  26, 1996. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  96-7783  Filed  3-29-96;  8:45  am] 
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Department  of 
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Streamlining  of  the  FHA  Singie  Family 
Housing,  and  Muitifamiiy  Housing  and 
Health  Care  Facility  Mortgage  insurance 
Programs  Regulations;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200,  207, 213,  215,  219, 
220,  221, 222,  231, 232,  233,  234,  236, 
237, 241, 242,  244,  248,  265,  and  267 

[Docket  No.  FR-3966-F-01] 

RIN  2502-AG58 

Office  Of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;  Streamlining  of  the 
FHA  Single  Family  Housing,  and 
Multifamily  Housing  and  Health  Care 
Facility  Mortgage  Insurance  Programs 
Regulations 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD’s 
regulations  for  certain  of  the  FHA  Single 
Family  Housing,  Multifamily  Housing, 
and  Health  Care  Facility  Mortgage 
Insurance  Programs.  In  an  effort  to 
comply  with  the  President’s  regulatory 
reform  initiatives,  this  nUe  will 
streamline  certain  Single  Family 
Housing,  and  Multifamily  Mortgage 
Insurance  Program  regulations  by 
eliminating  regulatory  provisions  that 
are  redundemt  of  statutes,  are  obsolete, 
or  are  otherwise  imnecessary. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Eliot 
Horowitz,  Office  of  Housing, 
Development  of  Housing  and  Urban 
Development,  Room  9110,  451  Seventh 
Street  SW.,  Washington,  E)C  20410, 
telephone  number  (202)  708-0579  (this 
not  a  toll-free  number).  A 
telecommimications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  On  March 
*4, 1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  HUD  conducted  a 
page-by-page  review  of  its  regulations  to 
determine  which  regulations  could  be 
ehminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  certain  of  the  FHA 
programs  can  be  improved  and 
streamlined  by  ehminating  obsolete  and 
unnecessary  provisions,  and  by 
consolidating  provisions  that  are 
repeated  throughout  several  of  the  FHA 
program  regulations. 

Several  provisions  in  the  regulations 
repeat  statutory  language  from  the 
National  Housing  Act,  as  amended.  It  is 
unnecessary  to  maintain  statutory 


requirements  in  the  Code  of  Federal 
Regulations  (CFR),  since  those 
requirements  are  otherwise  fully 
binding.  Furthermore,  if  regulations 
merely  repeat  statutory  language,  HUD 
must  amend  the  regulations  whenever 
Congress  amends  the  statute.  Therefore, 
this  final  rule  will  remove  repetitious 
statutory  language  and  replace  it  with  a 
citation  to  the  specific  statutory  section 
for  easy  reference. 

Several  other  provisions  in  the 
regulations  apply  to  more  than  one 
program,  and  ffierefore  HUD  repeated 
these  provisions  in  different  subparts. 
This  repetition  is  unnecessary,  and 
updating  these  scattered  provisions  is 
cumbersome  and  often  creates 
confusion.  Therefore,  this  final  rule  will 
consolidate  these  duplicative 
provisions,  maintaining  appropriate 
cross-references  for  the  reader’s 
convenience. 

Some  provisions  in  the  regulations  are 
now  obsolete  and  these  will  be 
removed. 

Lastly,  some  provisions  in  the 
regulations  are  not  regulatory 
requirements.  For  example,  several 
sections  in  the  regulations  contain 
nonbinding  guidance  or  explanations. 
While  this  information  is  very  helpful  to 
recipients,  HUD  will  more  appropriately 
provide  this  information  through 
handbook  guidance  or  other  materials 
rather  than  maintain  it  in  the  CFR. 

Specifically,  the  following  changes 
are  made  by  this  rulemaking: 

Part  200,  Subpart  A.  Part  200  is 
amended  to  include  a  new  subpart  A 
that  will  consolidate  those  requirements 
that  are  common  to  all  of  HUD’s 
Multifamily  and  Hospital  Mortgage 
Insurance  Programs. 

Part  200,  Regulatory  Provisions 
Concerning  Multifamily  Processing 
Fees.  Certain  provisions  pertaining  to 
multifamily  processing  fees,  §  200.40 
(HUD  fees)  and  §  200.45  (Processing  of 
applications),  are  set  forth  in  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register. 

Part  200,  Subpart  E.  Part  200  is  also 
amended  to  make  the  following  changes 
to  subpart  E. 

Sections  200.140-200.152  concerning 
imderwriting  requirements  are  not 
needed  in  this  general  part,  except  for 
§  200.145(c)(1).  The  provisions  being 
removed  cu«  either  obsolete  or  better 
addressed  in  program-specific 
regulations.  Section  200.145(c)(1)  is 
retained  in  modified  form.  Section 
200.145  provides  that  HUD’s 
underwriting  requirement  for  an 
appraisal  and  inspection,  including 
environmental,  in  no  way  constitutes  a 
guarantee  by  HUD  as  to  ffie  value  or 
condition  of  the  property. 


Section  200.153  pertaining  to 
presentation  of  claim  is  revised  to 
remove  obsolete  reference  to  location  of 
claim  application  forms  and  to  update 
the  reference  to  what  may  occasion  a 
claim,  since  certain  types  of  claims  are 
occasioned  by  events  other  than  the 
borrower’s  default. 

Section  200.154  pertaining  to  notice 
of  default  is  removed  because 
requirements  for  notifying  HUD  of  a 
default  are  more  appropriately  covered 
in  the  program-specific  parts;  for 
example,  see  §§  203.332  and  207.256. 

Section  200.155  pertaining  to  claim 
requirements  is  removed  because  there 
is  no  one  general  rule;  program-specific 
parts  cover  these  requirements.  (See 
§§  203.350  and  following  of  the  Single 
Family  Mortgage  Insiirance  Program 
regulations  and  §§  207.258  and  207.259 
for  Multifamily  Mortgage  Insurance 
Program  regulations.) 

S^tion  200.156  pertaining  to 
settlement  of  claims  is  revised  to 
remove  unnecessary  detail  and  to  retain 
only  the  appropriate  general  language. 

In  addition,  a  provision  is  added  to 
address  the  infi'equent  claims  in 
negative  amoimts  and  to  provide  that 
the  mortgagee  may  settle  a  claim  in  a 
negative  amoimt  by  payment  of  cash  or 
slurrender  of  debentures,  just  as 
mortgagees  may  pay  mortgage  insmance 
premiums  in  cash  or  debentures  (see 
§§203.259  and  207.252(f)). 

Sections  200.157-200.162  are  retained 
without  revision  because  they  contain 
necessary  general  information  not 
contained  elsewhere. 

Part  200,  Subpart  K.  Part  200  is  also 
amended  to  remove  subpart  K.  Subpart 
K,  which  pertains  to  Correction  of 
Structural  Defects,  contains  provisions 
that  are  outdated  and  no  longer  in  use. 
Subpart  K  also  contains  non-binding 
guidance  that  is  more  appropriately 
provided  through  means  other  than 
codification  in  the  CFR,  which  would 
allow  HUD  to  more  easily  update  and 
keep  this  information  current. 

Part  207  is  amended  by  revising 
subpart  A  to  remove  the  existing 
regulatory  provisions  and  to  provide  for 
cross-referencing  to  new  subpart  A  in 
part  200.  New  subpart  A  now  contains 
the  eligibility  provisions  for  HUD’s 
Multifamily  and  Health  Care  Facility 
Mortgage  Insurance  Program.  Part  207  is 
also  amended  by  revising  subpart  B  to 
remove  §  207.51  which  contains 
definitions.  The  definitions  are  now  in 
new  subpart  A  of  part  200.  Additionally, 
subpeul  B  of  part  207  is  amended  to 
remove  the  following  sections:  §  207.254 
(Insurance  Endorsement),  now 
incorporated  in  §  200.1;  and  §§  207.260 
(Protection  of  Mortgage  Security), 
207.261  (Assignment  of  Insured 
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Mortgages),  207.261a  (Actions  To  Be 
Taken  by  Mortgagee),  207.262  (No 
Vested  Right  in  Fund),  and  207.270 
(Special  Reinsurance  Provisions),  all  of 
which  are  now  obsolete  or  provide  non¬ 
binding  guidance  that  can  be  provided 
through  more  accessible  means,  such  as 
mortgagee  letters. 

Part  213.  Part  213,  which  pertains  to 
Cooperative  Housing  Mortgage 
Insurance,  is  amended  by  revising 
subpart  A  to  remove  the  regulatory 
provisions  pertaining  to  eligibility 
requirements  and  to  provide  a  cross- 
reference  to  new  subpart  A  in  part  200. 

Part  215.  Part  215  which  pertains  to 
the  Rent  Supplement  Payments  Program 
will  be  removed.  New  rent  supplement 
contracts  are  no  longer  authorized  imder 
this  program.  Reference  to  the 
regulations  of  part  215  and  a  savings 
clause  will  be  included  in  new 
§  200.1301  of  subpart  W  in  part  200. 

This  new  section  was  added  by  HUD’s 
final  rule  published  on  September  11, 
1995  (60  FR  47260,  see  47262).  All  of 
the  existing  projects  and  rent 
supplement  contracts  will  remain 
subject  to  the  peirt  215  regulations  that 
were  in  existence  immediately  prior  to 
the  effective  date  of  this  final  rule. 

Part  219.  Part  219  which  pertains  to 
HUD’s  Flexible  Subsidy  Program  will  be 
removed.  HUD’s  Flexible  Subsidy  is  an 
expiring  program.  Fimding  formerly 
available  imder  the  Flexible  Subsidy 
Program  is  gradually  being  replaced  by 
comprehensive  needs  assessment 
funding.  The  current  regulations  merely 
repeat  the  statutory  requirements  and 
the  guidance  which  is  contained  in 
HUD’s  Handbook  applicable  to  the 
Flexible  Subsidy  Program.  The  existing 
regulatory  provisions  in  part  219  will  be 
removed  and  replaced  with  a  savings 
clause. 

Part  220.  Part  220,  which  pertains  to 
Mortgage  Insurance  and  Insured 
Improvement  Loans  for  Urban  Renewal 
and  Concentrated  Development  Areas, 
is  amended  by  revising  subpart  C  to 
remove  the  regulatory  provisions 
pertaining  to  eligibihty  requirements 
and  to  provide  a  cross-reference  to  new 
subpart  A  in  part  200. 

Part  221.  Part  221,  which  pertains  to 
Low  Cost  and  Moderate  Income 
Mortgage  Insurance,  is  amended  by 
revising  subpart  C  to  remove  the 
regulatory  provisions  pertaining  to 
eligibility  requirements  for  multifamily 
projects  and  to  provide  a  cross-reference 
to  new  subpart  A  in  part  200. 

Part  222.  Part  222  which  pertains  to 
Servicepersons  Mortgage  Insurance 
Program  is  an  expired  program.  No  more 
mortgages  are  insiured  under  this 
program.  The  part  will  be  removed  and 
a  savings  clause  will  be  retained. 


Part  231.  Part  231,  which  pertains  to 
Housing  Mortgage  Insurance  for  the 
Elderly,  is  amended  by  revising  subpart 
A  to  remove  the  regulatory  provisions 
pertaining  to  eligibility  requirements 
and  to  provide  a  cross-reference  to  new 
subpart  A  in  part  200. 

Part  232.  Part  232,  which  pertains  to 
Mortgage  Insurance  for  Nursing  Homes, 
Intermediate  Care  Facilities  and  Board 
£md  Care  Homes,  is  amended  hy  revising 
subpart  A  to  remove  the  regulatory 
provisions  concerning  eligibility 
requirements  and  to  provide  a  cross- 
reference  to  new  subpart  A  in  part  200. 

Part  233.  Part  233  which  pertiuns  to 
Experimental  Housing  Mortgage 
Insvirance  is  being  amended  to  remove 
the  outdated  cross-references  provided 
in  certain  of  the  regulatory  sections. 

Part  234.  Part  234,  whiim  pertains  to 
Condominium  Ownership  Mortgage 
Insurance,  is  amended  by  revising 
subpart  C  to  remove  the  regulatory 
provisions  pertaining  to  eligibility 
requirements  for  project  blanket 
mortgages  and  to  provide  a  cross- 
reference  to  new  subpart  A  in  part  200. 

In  addition,  the  reservation  of  §§  234.11, 
234.12,  and  234.13  is  removed. 

Part  236.  Part  236,  which  pertains  to 
Mortgage  Insmrance  and  Interest 
Reduction  Payments  for  Rental  Projects, 
is  amended  hy  revising  subpart  A  to 
advise  that  a  moratorium  against 
issuance  of  conunitments  to  insure  new 
mortgages  imder  section  236  was 
imposed  January  5, 1973.  Accordingly, 
the  eligibility  requirements  in  subpart  A 
will  be  removed  and  replaced  by  a 
savings  clause. 

Part  237.  Part  237  which  pertains  to 
Special  Mortgage  Insiirance  for  Low  and 
Moderate  Income  Families  is  removed. 
Reference  to  the  regulations  of  part  237 
and  a  savings  clause  will  be  included  in 
new  §  200.1301  of  subpart  W  in  part 
200. 

Part  241.  Part  241,  which  pertains  to 
Supplemental  Financing  for  Insured 
Project  Mortgages,  is  amended  by 
revising  subpart  A  to  remove  the 
regulatory  provisions  pertaining  to 
eligibility  requirements  and  to  provide  a 
cross-reference  to  new  subpart  A  in  part 
200. 

Part  242.  Part  242,  which  pertains  to 
Mortgage  Insurance  for  Hospitals,  is 
amended  by  revising  subpart  A  to 
remove  the  regulatory  provisions 
pertaining  to  eligibility  requirements 
and  to  provide  a  cross-reference  to  new 
subpart  A  in  part  200. 

Part  244.  Part  244,  which  pertains  to 
Mortgage  Insmance  for  Group  Practice 
facilities  (Title  XI),  is  amended  by 
revising  subpart  A  to  remove  the 
regulatory  provisions  pertaining  to 
eligibility  requirements  and  to  provide  a 


cross-reference  to  new  subpart  A  in  part 

200. 

Part  248.  Part  248  i>ertaining  to 
Prepayment  of  Low  Income  Housing 
Mortgage  is  amended  by  removing 
§  248.7.  This  section  contains  waiver 
authority  which  authority  for  all 
programs  is  contained  in  new  part  5. 

Part  265.  Part  265,  which  pertains  to 
“Transfer  fit)m  Nonprofit  to  Profit- 
Motivated  Ownership  for  Multifamily 
Housing  Projects  with  HUD-Insured  or 
HUD-Held  Mortgages”  is  removed.  Part 
265  does  not  involve  a  loan  or  insurance 
program.  'This  part  merely  sets  out  in 
the  regulation  administrative  guidelines 
for  the  transfer  of  physical  assets  fiom 
a  nonprofit  owner  to  a  for-profit  owner. 
These  guidelines,  which  ate  not 
regulations,  will  be  made  available 
through  means  other  than  the  CFR. 

Part  267.  Part  267,  which  pertains  to 
Appraisal  and  Property  Valuation,  will 
be  removed.  The  standards  and 
requirements  that  are  applicable  to  HUD 
insured  single  family  and  multifamily 
properties  are  set  forth  in  contracts  or 
handbooks,  and  need  not  be  repeated  in 
the  CFR.  However,  the 
nondiscrimination  provisions  in  part 
267  which  pertain  to  the  selection  of  the 
appraiser,  and  the  appraisal  of  the 
property  will  be  retained  in  §  200.35  of 
part  200. 

Justification  for  Final  Rulemaking 

HUD  generally  pubhshes  a  rule  for 
public  comment  l^fore  issuing  a  rule  for 
effect ,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  p*ut  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  'This  rule 
merely  removes  obsolete  and 
unnecessary  regulatory  provisions,  and 
consolidates  repetitive  requirements, 
and  does  not  estabUsh  or  affect 
substantive  poUcy,  Therefore,  prior 
public  comment  is  unnecessary. 

Other  Matters 
Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
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removing  unnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urb€m  Development  Room  10276,  451 
Seventh  Street,  SW,  Washington,  DC 
20410. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  pohcy  changes  will  result  fi'om  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  firom 
promulgation  of  this  rule. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity,  Fair  housing.  Home 
improvement,  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning,  Loan  programs — housing  and 
community  development,  Minimiun 
property  standards.  Mortgage  insmance, 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation.  Wages. 


24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  213 

Cooperatives,  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  215 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  219 

Loan  programs — Chousing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  220 

Home  improvement.  Loan  programs — 
housing  and  commiinity  development. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  222 

Condominiums,  Military  personnel. 
Mortgage  insurance. 

24  CFR  Part  231 

Aged,  Mortgage  insurance.  Reporting 
cmd  recordkeeping  requirements. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities. 

Loan  programs — health.  Loan 
programs — housing  and  community 
development.  Mortgage  insmrance. 
Nursing  homes.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  233 

Home  improvement.  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 


24  CFR  Part  237 

Grant  programs — housing  and 
commvmity  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance. 

24  CFR  Part  241 

Energy  conservation.  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  242 

Hospitals,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  244 

Health  facilities.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  248 

Intergovernmental  relations.  Loan 
programs — Chousing  and  community 
development.  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  265 
Mortgage  insuremce. 

24  CFR  Part  267 

Appraisals,  Mortgage  insurance. 
Property  valuation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  11  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701— 1715z-18;  42 
U.S.C.  3535(d). 

2.  The  part  heading  for  part  200  is 
revised  to  read  as  set  forth  above. 

§200.1  [Redesignated] 

3.  Undesignated  introductory  text  is 
added  to  part  200  to  read  as  follows: 

This  part  sets  forth  requirements  that 
are  applicable  to  several  of  the  programs 
of  the  Federal  Housing  Administration, 
an  organizational  unit  within  the 
Department  of  Housing  and  Urban 
Development.  Program  requirements 
applicable  to  FHA  programs  and  other 
HUD  programs  also  C£m  be  foimd  in  24 
CFR  part  5.  The  specific  program 
regulations  should  be  consulted  to 
determine  which  requirements  in  this 
part  200  or  24  CFR  part  5  are  applicable. 

4.  Subpart  A  is  added  to  read  as 
follows: 
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Subpart  A — Requirements  For  Application, 
Commitment  and  Endorsement  Gmeraliy 
Applicable  to  Multifamily  and  Health  Care 
Facility  Mortgage  Insurance  Programs 

Sec. 

200.3  Definitions. 

Eligible  Mortgagor 

200.5  Eligible  mortgagor. 

200.6  Employer  identification  and  social 
security  numbers. 

Eligible  Mortgagee 

200.10  Lender  requirements. 

200.11  Audit  requirements  for  State  and 
local  governments  as  mortgagees. 

Eligible  Mortgage 

200.15  Maximum  mortgage. 

200.16  Project  mortgage  adjustments  and 
reduction. 

200.17  Mortgage  coverage. 

200.18  Minimum  loan  prohibition. 

Miscellaneous  Project  Mortgage  Insurance 

200.20  Refinancing  insured  mortgages. 

200.21  Reinsurance  of  Commissioner  held 
mortgages. 

200.22  Operating  loss  loans. 

200.23  Projects  in  declining  neighborhoods. 

200.24  Existing  projects. 

200.25  Supplemental  loans. 

Miscellaneous  Cross  Cutting  Regulations 

200.30  Nondiscrimination  and  equal 
opportunity. 

200.31  Debarment  and  suspension. 

200.32  Participation  and  compliance 
requirements. 

200.33  Labor  standards. 

200.34  Property  and  mortgage  assessment. 

200.35  Appraisal  standards — 
nondiscrimination  requirements. 

Fees  and  Charges 

200.40  HUD  fees.  [Reserved] 

200.41  Maximum  mortgagee  fees  and 
charges. 

Commitment  Applications 

200.45  Processing  of  applications. 
[Reserved] 

200.46  Commitment  issuance. 

200.47  Firm  commitments. 

Requirements  Incident  to  Insured  Advances 

200.50  Building  loan  agreement. 

200.51  Mortgagee  certificate. 

200.52  Construction  contract. 

200.53  Initial  operating  funds. 

200.54  Project  completion  funding. 

200.55  Financing  fees  and  charges. 

200.56  Assurance  of  completion  for  on-site 
improvements. 

General  Requirements 

200.60  Assurance  of  completion  for  offsite 
facilities. 

200.61  Title. 

200.62  Certifications. 

200.63  Required  deposits  and  letters  of 
credit. 

Property  Requirements 

200.70  Location  and  fee  interest. 

200.71  Liens. 


200.72  Zoning,  deed  and  building 
restrictions. 

200.73  Property  development. 

200.74  Minimum  property  standards. 

200.75  Environmental  quality 
determinations  and  standards. 

200.76  Smoke  detectors. 

200.77  Lead-based  paint  poisoning 
prevention. 

200.78  Energy  conservation. 

Mortgage  Provisions 

200.80  Mortgage  form. 

200.81  Disbursement  of  mortgage  proceeds. 

200.82  Maturity. 

200.83  Interest  rate. 

200.84  Payment  requirements. 

200.85  Covenant  against  liens. 

200.86  Covenant  for  fire  and  other  hazard 
insurance. 

200.87  Mortgage  prepayment. 

200.88  Late  charge. 

Cost  Certification 

200.95  Certification  of  cost  requirements. 

200.96  Certificates  of  actual  cost. 

200.97  Adjustments  resulting  from  cost 
certification. 

Endorsement 

200.100  Insurance  endorsement. 

200.101  Mortgagor  lien  certificate. 

Regulation  of  Mortgagors 

200.105  Mortgagor  supervision. 

200.106  Low-income  housing  tax  credits 
and  other  program  assistance. 

Subpart  A — Requirements  For 
Application,  Commitment  and 
Endorsement  Generally  Applicable  to 
Multifamily  and  Health  Care  Facility 
Mortgage  Insurance  Programs 

§200.3  Definitions. 

(a)  The  definitions  "Department', 
"Elderly  person”,  "HUEt',  and 
"Secretary',  as  used  in  this  suhpart  A 
shall  have  the  meanings  given  these 
definitions  in  24  CFR  part  5. 

(h)  The  terms  "first  mortgage”, 
"hospitar',  "maturity  date”, 

"mortgage”,  "mortgagee”,  and  "state”, 
as  used  in  this  subpart  A  shall  have  the 
meaning  given  in  the  section  of  the 
National  Housing  Act  (12  U.S.C.  1701), 
as  amended,  under  which  the  project 
mortgage  is  insured. 

(c)  As  used  in  this  subpart  A: 

Act  means  the  Nationd  Housing  Act, 
(12  U.S.C.  1701)  as  amended. 

Commissioner  means  the  Federal 
Housing  Commissioner. 

FHA  means  the  Federal  Housing 
Administration. 

Insured  mortgage  means  a  mortgage 
which  has  been  insured  by  the 
endorsement  of  the  credit  instrument  by 
the  Commissioner,  or  the 
Commissioner’s  duly  authorized 
representative. 

Project  means  a  property  consisting  of 
site,  improvements  and,  where 


permitted,  equipment  meeting  the 
provisions  of  the  applicable  section  of 
the  Act,  other  applicable  statutes  and 
regulations,  and  terms,  conditions  and 
standards  established  by  the 
Commissioner. 

Eligible  Mortgagor 

§200.5  Eligible  mortgagor. 

The  mortgagor  shall  be  a  natural 
person  or  entity  acceptable  to  the 
Commissioner,  as  limited  by  the 
applicable  section  of  the  Act,  and  shall 
possess  the  powers  necessary  and 
incidental  to  operating  the  project. 

§  200.6  Employer  identification  and  social 
security  numbers. 

The  requirements  set  forth  in  24  CFR 
part  5.  regarding  the  disclosure  and 
verification  of  social  seciuity  numbers 
and  employer  identification  numbers  by 
applicants  and  participants  in  assisted 
mortgage  and  loan  insurance  and  related 
programs,  apply  to  these  programs. 

Eligible  Mortgagee 

§200.10  Lender  requirements. 

The  requirements  set  forth  in  24  CFR 
part  202  regarding  approval, 
recertification,  withdrawal  of  approval, 
termination  of  approval  agreement, 
approval  for  servicing,  report 
requirements  and  conditions  for 
supervised  mortgagees,  nonsupervised 
mortgagees,  investing  mortgagees, 
governmental  institutions,  national 
mortgage  associations,  public  housing 
agencies  and  State  housing  agencies, 
apply  to  these  programs. 

§200.11  Audit  requirements  for  State  and 
local  governments  as  mortgagees. 

Requirements  set  forth  in  24  CFR  part 
44,  Non-Federal  Governmental  Audit 
Requirements,  apply  to  State  and  local 
governments  (as  defined  in  24  CFR  part 
44)  that  receive  mortgage  insiirance  as 
mortgagees. 

Eligible  Mortgage 

§200.15  Maximum  mortgage. 

Mortgages  must  not  exceed  either  the 
statutory  dollar  amount  or  loan  ratio 
limitations  established  by  the  section  of 
the  Act  under  which  the  mortgage  is 
insured,  except  that  the  Commissioner 
may  increase  the  dollar  amoimt 
limitations: 

(a)  By  not  to  exceed  110  percent  in 
any  geographical  area  in  which  the 
Commissioner  finds  that  cost  levels  so 
require;  and 

(b)  By  not  to  exceed  140  percent 
where  the  Commissioner  determines  it 
necessary  on  a  project-by-project  basis. 
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§  200.1 6  Project  mortgage  adjustments 
and  reductions. 

The  principal  amoimt  computed  in 
accordance  with  the  applicable  section 
of  the  Act  for  the  insvired  mortgage  shall 
be  subject  to  additional  adjustments  and 
reductions  in  accordance  with  terms 
and  conditions  established  by  the 
Commissioner. 

§  200.1 7  Mortgage  coverage. 

The  mortgage  shall  cover  the  entire 
property  included  in  the  project. 

§  200.18  Minimum  loan  prohibition. 

A  mortgagee  may  not  require  that  the 
mortgage  exceed  a  minimum  amoimt 
established  by  the  mortgagee,  as  a 
condition  of  providing  a  loem  secured  by 
a  mortgage  insiued  under  this  part. 

Miscellaneous  Project  Mortgage 
Insurance 

§  200.20  Refinancing  insured  mortgages. 

An  existing  insured  mortgage  may  be 
refinanced  piusuant  to  provisions  of 
section  223(a)(7)  of  the  Act  and  such 
terms  and  conditions  established  by  the 
Commissioner. 

§  200.21  Reinsurance  of  Commissioner 
held  mortgages. 

Any  mortgage  assigned  to  the 
Commissioner  in  connection  with 
payment  imder  a  contract  of  mortgage 
insurance,  or  executed  in  connection 
with  a  sale  by  the  Commissioner  of  any 
property  acquired  under  any  section  or 
title  of  the  Act,  may  be  insured  piirsuant 
to  provisions  of  section  223(c)  of  the  Act 
and  such  terms  and  conditions 
established  by  the  Commissioner. 

§  200.22  Operating  loss  loans. 

An  insiired  loan  to  cover  the 
operating  losses  of  a  project  with  an 
existing  Commissioner  insured 
mortgage  may  be  made  in  accordance 
with  provisions  of  section  223(d)  of  the 
Act  and  such  terms  and  conditions 
established  by  the  Commissioner. 

§  200.23  Projects  In  declining 
neighborhoods. 

A  Mortgage  financing  the  repair, 
rehabilitation  or  construction  of  a 
project  located  in  an  older  declining 
urban  area  shall  be  eligible  for  insurance 
pursuant  to  provisions  of  section  223(e) 
of  the  Act  and  such  terms  and 
conditions  established  by  the 
Commissioner. 

§200.24  Existing  projects. 

A  mortgage  financing  the  purchase  or 
refinance  of  an  existing  rental  housing 
project  imder  section  207  of  the  Act,  or 
for  refinancing  the  existing  debt  of  an 
existing  nursing  home,  intermediate 
care  facility,  assisted  living  facility  or 


board  and  care  home,  or  emy 
combination  thereof,  imder  section  232 
of  the  Act,  or  hospital  under  section  242 
of  the  Act  may  be  insured  pursuant  to 
provisions  of  section  223(fi  of  the  Act 
and  such  terms  and  conditions 
established  by  the  Commissioner. 

§  200.25  Supplemeotai  loans. 

A  loan,  advance  of  credit  or  purchase 
of  an  obligation  representing  a  loan  or 
advance  of  credit  made  for  the  purpose 
of  financing  improvements  or  additions 
to  a  project  covered  by  a  mortgage 
insured  under  any  section  of  the  Act  or 
Commissioner  held  mortgage,  or 
equipment  for  a  nursing  home, 
intermediate  care  facility,  board  and 
care  home,  assisted  living  facility, 
hospital  or  group  practices  facility,  may 
be  insured  pursuant  to  the  provisions  of 
section  241  of  the  Act  and  such  terms 
and  conditions  established  by  the 
Commissioner. 

Miscellaneous  Cross  Cutting 
Regulations 

§  200.30  Nondiscrimination  and  equal 
opportunity. 

The  requirements  set  forth  in  24  CFR 
part  5,  and  subparts  I,  J,  and  M  of  this 
part  pertaining  to  nondiscrimination 
and  equal  opportunity,  apply  to  these 
programs. 

§  200.31  Debarment  and  suspension. 

The  requirements  set  forth  in  24  CFR 
part  24,  except  subpart  F,  apply  to  these 
programs. 

§  200.32  Participation  and  compliance 
requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  H,  apply  to  these 
programs. 

§200.33  Labor  standards 

(a)  The  requirements  set  forth  in  29 
CFR  parts  1,  3  and  5  for  compliance 
with  labor  standards  laws  apply  to 
projects  under  these  programs  to  the 
extent  that  labor  standards  apply  as 
provided  in  section  212  of  the  Act, 
provided  that: 

(1)  The  labor  standards  provisions  do 
not  apply  to  projects  insured  under 
sections  207  or  232  pursuant  to  section 
223(f)  of  the  Act;  and 

(2)  Supplemental  loans  under  section 
241  of  the  Act  are  subject  to  the 
provisions  of  section  212  applicable  to 
the  section  or  title  pursuant  to  which 
the  mortgage  covering  the  project  is 
insured  or  pursuant  to  which  the 
original  mortgage  was  insured. 

(b)  The  requirements  set  forth  in  24 
CFR  part  70  apply  to  those  programs 
with  respect  to  which  there  is  a 
statutory  provision  allowing  HUD 


waiver  of  Davis-Bacon  prevailing  wage 
rates  for  volunteers. 

(c)  Project  commitments,  contracts 
and  agreements,  as  determined  by  the 
Commissioner,  and  construction 
contracts  and  subcontracts,  shall 
include  terms,  conditions  and  standards 
for  compliance  with  applicable 
requirements  set  forth  in  29  CFR  parts 
1,  3  and  5  and  section  212  of  the  Act. 

(d)  No  advance  under  a  loan  or 
mortgage  that  is  subject  to  the 
requirements  of  section  212  shall  be 
eligible  for  insurance  unless  there  is 
filed  with  the  application  for  the 
advance  a  certificate  as  required  by  the 
Commissioner  certifying  that  the 
laborers  and  mechanics  employed  in 
construction  of  the  project  have  been 
paid  not  less  than  the  wage  rates 
required  under  section  212. 

§  200.34  Property  and  mortgage 
assessment 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  E,  regarding  the 
mortgagor’s  responsibility  for  making 
those  investigations,  analysis  and 
inspections  it  deems  necessary  for 
protecting  its  interests  in  the  property 
apply  to  these  programs. 

§200.35  Appraisal  standards— 
nondiscrimination  requirements. 

(a)  Nondiscrimination  in  the  selection 
of  appraiser.  In  the  selection  of  an 
appraiser,  there  shall  be  no 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  age, 
or  disability. 

(b)  Nondiscrimination  in  appraisal 
determination.  The  certification 
required  by  the  Uniform  Standards  of 
Professional  Appraisal  Practice  must 
include  a  statement  that  the  racial/ 
ethnic  composition  of  the  neighborhood 
surrounding  the  property  in  no  way 
affected  the  appraisal  determination. 

Fees  and  Charges 

§200.40  HUD  fees.  [Reserved] 

§  200.41  Maximum  mortgagee  fees  and 
charges. 

(a)  Mortgagee  fees  and  charges 
included  in  the  mortgage  must  be  for 
actual  required  services  provided  to  the 
mortgagor  by  the  mortgagee,  and  shall 
not  exceed  common  market  rates  for 
such  services  as  determined  by  the 
Commissioner. 

(b)  Mortgagee  charges  for  prepayment 
of  the  mortgage  and  late  mortgage 
payments  shall  not  exceed  that 
determined  appropriate  by  the 
Commissioner. 
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Commitment  Applications 

§  200.45  Processing  of  applications. 
[Reserved] 

§200.46  Commitment  issuance. 

Upon  approval  of  an  application  for 
insmance,  a  commitment  shall  be 
issued  by  the  Conunissioner  setting 
forth  the  terms  and  conditions  upon 
which  the  mortgage  will  be  insured.  The 
commitment  term  and  any  extension  or 
reopening  of  an  expired  commitment 
shall  be  in  accordance  with  standards 
estabhshed  by  the  Commissioner. 

§200.47  Firm  commitments. 

A  valid  firm  commitment  must  be  in 
effect  at  the  time  the  mortgage 
instrument  is  endorsed. 

(a)  Insurance  upon  completion.  The 
commitment  shall  provide  the  terms 
and  conditions  for  the  insurance  of  the 
mortgage; 

(1)  After  completion  of  construction 
or  substantial  rehabilitation  of  the 
project;  or 

(2)  Upon  completion  of  required 
work,  except  as  deferred  by  the 
Commissioner  in  accordance  with 
terms,  conditions  and  standards 
established  by  the  Commissioner,  for  an 
existing  project  without  substantial 
rehabilitation. 

(b)  Insured  advances.  The 
commitment  shall  provide  for  insurance 
of  the  mortgage  as  provided  in 
paragraph  (a)  of  this  section,  and  for  the 
insmance  of  mortgage  money  advanced 
in  accordance  with  terms  and 
conditions  established  by  the 
Commissioner  during:  construction; 
substantial  rehabiUtation;  or  other  work 
acceptable  to  the  Commissioner. 

Requirements  Incident  to  Insured 
Advances 

§  200.50  Building  loan  agreement 

The  mortgagor  and  mortgagee  must 
execute  a  building  loan  agreement 
approved  by  the  Commissioner,  that  sets 
forth  the  terms  and  conditions  imder 
which  progress  payments  may  be 
advanced  during  construction,  before 
initial  endorsement  of  the  mortgage  for 
insurance. 

§200.51  Mortgagee  certificate. 

The  mortgagee  shall  certify  to  the 
Commissioner  that  it  will  conform  with 
terms  and  conditions  established  by  the 
Commissioner  for  the  mortgagee’s 
control  of  project  funds,  and  other 
incidental  requirements  established  by 
the  Commissioner. 

§  200.52  Construction  contract 

The  form  of  contract  between  the 
mortgagor  and  builder  shall  be  as 
prescribed  by  the  Commissioner  in 


accordance  with  terms  and  conditions 
established  by  the  Commissioner. 

§  200.53  Initial  operating  funds. 

The  mortgagor  shall  deposit  cash  with 
the  mortgagee,  or  in  a  depository 
satisfactory  to  the  mortgagee  and  under 
control  of  the  mortgagee,  in  accordance 
with  terms,  conditions  and  standards 
established  by  the  Commissioner  for: 

(a)  Accruals  for  taxes,  ground  rates, 
mortgage  insurance  premiums,  and 
property  insurance  premiiuns,  during 
the  course  of  construction; 

(b)  Meeting  the  cost  of  equipping  and 
renting  the  project  subsequent  to  its 
completion  in  whole  or  part;  and 

(c)  Allocation  by  the  mortgagee  for 
assessments  required  by  the  terms  of  the 
mortgage  in  an  amount  acceptable  to  the 
Commissioner. 

§  200.54  Project  completion  funding. 

The  mortgagor  shall  deposit  with  the 
mortgagee  cash  deemed  by  the 
Commissioner  to  be  sufficient,  when 
added  to  the  proceeds  of  the  insured 
mortgage,  to  assure  completion  of  the 
project  and  to  pay  the  initial  service 
charge,  carrying  charges,  and  legal  and 
organizational  expenses  incident  to  the 
construction  of  the  project.  The 
Commissioner  may  accept  a  lesser  cash 
deposit  or  an  alternative  to  a  cash 
deposit  in  accordance  with  terms  and 
conditions  established  by  the 
Commissioner,  where  the  required 
funding  is  to  be  provided  by  a  grant  or 
loan  ft'om  a  Federal,  State,  or  local 
government  agency  or  instnunentality, 

(a)  An  agreement  acceptable  to  the  . 
Commissioner  shall  require  that  funds 
provided  by  the  mortgagor  under 
requirements  of  this  section  must  be 
disbursed  in  full  for  project  work, 
material  and  incidental  charges  and 
expenses  before  disbursement  of  any 
mortgage  proceeds,  except; 

(b)  Fimds  provided  by  a  grant  or  loan 
from  a  Federal,  State  or  local 
governmental  agency  or  instrumentality 
xmder  requirements  of  this  section  need 
not  be  fully  disbursed  before  the 
disbursement  of  mortgage  proceeds, 
where  approved  by  the  Commissioner  in 
accordance  with  terms,  conditions  and 
standards  established  by  the 
Commissioner. 

§  200.55  Financing  fees  and  charges. 

Fees  and  charges  approved  by  the 
Commissioner  in  excess  of  the  initial 
service  charge  shall  be  deposited  with 
the  mortgagee  in  cash  before  initial 
endorsement,  except  as  otherwise 
preapproved  by  the  Commissioner. 


§  200.56  Assurance  of  completion  for  on¬ 
site  improvements. 

The  mortgagor  shall  furnish  assurance 
of  completion  of  the  project  in  the  form 
and  amount  provided  by  terms, 
conditions  and  standards  established  by 
the  Commissioner. 

General  Requirements 

§  200.60  Assurance  of  completion  for 
offsite  facilities. 

An  assurance  of  completion  for  ofrsite 
utilities,  streets,  and  other  facihties 
required  for  a  buildable  site  shall  be 
provided  in  an  amoimt  and  form 
acceptable  to  the  Conunissioner,  except 
where  a  municipality  or  other  public 
body  has,  in  a  manner  acceptable  to  the 
Commissioner,  agreed  to  install  such 
improvements  without  cost  to  the 
mortgagor. 

§200.61  Tide. 

(a)  Mcuketable  title  to  the  project  must 
be  vested  in  the  mortgagor  as  of  the  date 
the  mortgage  is  filed  for  record. 

(b)  Title  evidence  for  the 
Commissioner’s  examination  shall 
include  a  lender’s  title  insurance  policy, 
which  title  policy  provides  survey 
coverage  based  on  a  survey  acceptable 
to  the  title  company  and  the 
Commissioner;  or  as  the  Commissioner 
may  otherwise  require,  in  accordance 
with  terms,  conditions  and  standards 
established  by  the  Commissioner. 

(c)  Endorsement  of  the  credit 
instrument  for  insurance  shall  evidence 
the  acceptability  of  title  evidence. 

§200.62  Certifications. 

Any  agreement,  undertaking, 
statement  or  certification  required  by 
the  Commissioner  shall  specifically 
state  that  it  has  been  made,  presented, 
and  dehvered  for  the  purpose  of 
influencing  an  official  action  of  the 
FHA,  and  of  the  Commissioner,  and 
may  be  relied  upon  by  the 
Commissioner  as  a  true  statement  of  the 
facts  contained  therein. 

§  200.63  Required  deposits  and  letters  of 
credit 

(a)  Deposits.  Where  the  Commissioner 
requires  the  mortgagor  to  make  a  deposit 
of  cash  or  securities,  such  deposit  shall 
be  with  the  mortgagee  or  a  depository 
acceptable  to  the  mortgagee.  'The  deposit 
shall  be  held  by  the  mortgagee  in  a 
special  account  or  by  the  depository 
rmder  an  appropriate  agreement 
approved  by  the  Commissioner. 

(b)  Letter  of  credit.  Where  the  use  of 
a  letter  of  credit  is  acceptable  to  the 
Commissioner  in  fieu  of  a  deposit  of 
cash  or  securities,  the  letter  of  credit 
shall  be  issued  to  the  mortgagee  by  a 
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banking  institution  and  shall  be 
unconditioned  and  irrevocable: 

(1)  The  mortgagee  of  record  may  not 
be  the  issuer  of  any  letter  of  credit 
without  the  prior  written  consent  of  the 
Commissioner. 

(2)  The  mortgagee  shall  be  responsible 
to  the  Commissioner  for  collection 
under  the  letter  of  credit.  In  the  event 

a  demand  for  payment  thereunder  is  not 
immediately  met,  the  mortgagee  shall 
immediately  provide  a  cash  deposit 
equivalent  to  the  undrawn  balance  of 
the  letter  of  credit. 

Property  Requirements 

§  200.70  Location  and  fee  interest 

The  property  must  be  held  by  an 
eligible  mortgagor,  and  must  conform 
with  requirements  pertaining  to 
property  location  and  fee  or  lease 
interests  of  the  section  of  the  Act  under 
which  the  mortgage  is  insured. 

§200.71  Liens. 

The  project  must  be  free  and  clear  of 
all  liens  other  them  the  insured 
mortgage,  except  that  the  property  may 
be  subject  to  an  inferior  lien  as  provided 
by  terms  and  conditions  established  by 
the  Commissioner  for  an  inferior  lien: 

(a)  Made  or  held  by  a  Federal,  State 
or  local  government  instrumentality; 

(b)  Required  in  connection  with:  an 
operating  loss  loan  insured  pursuant  to 
a  section  223(d]  of  the  Act;  a 
supplemental  loan  insined  pmsuant  to 
section  241  of  the  Act;  or  a  mortgage  to 
purchase  or  refinance  an  existing  project 
pursuant  to  section  223(f)  of  the  Act;  or 

(c)  As  otherwise  provided  by  the 
Commissioner. 

§  200.72  Zoning,  deed  and  building 
restrictions. 

The  project  when  completed  shall  not 
violate  any  material  zoning  or  deed 
restrictions  applicable  to  the  project 
site,  and  shall  comply  with  all 
apphcable  building  and  other 
governmental  codes,  ordinances, 
regulations  and  requirements. 

§200.73  Property  development 

(a)  The  property  shall  be  suitable  and 
principally  designed  for  the  intended 
use,  as  provided  by  the  applicable 
section  of  the  Act  rmder  which  the 
mortgage  is  insured,  and  have  long-term 
marketability.  Design,  construction, 
substantial  rehabilitation  and  repairs 
shall  be  in  accordance  with  standards 
established  hy  the  Commissioner. 

(b)  A  project  may  include  such 
commercial  and  commimity  facilities  as 
the  Commissioner  deems  acceptable. 

(c)  The  improvements  shall  constitute 
a  single  project.  Not  less  than  five  rental 
dwelling  units  or  personal  care  units,  20 


medical  care  beds,  or  50  memufactiued 
home  pads,  shall  be  on  one  site,  except 
that  such  limitations  do  not  apply  to 
group  practice  facilities. 

§  200.74  Minimum  property  standards. 

The  requirements  set  forth  in  subpart 
S  of  this  part  apply  to  these  programs, 
except  for  hospitals  insured  under 
section  242  of  the  Act  and  group 
practice  facilities  insured  imder  title  XI 
of  the  Act. 

§  200.75  Environmental  quality 
determinations  and  standards. 

Requirements  set  forth  in  24  CFR  part 
50,  Protection  and  Enhancement  of 
Environmental  Quality,  24  CFR  part  51, 
Environmental  Criteria  and  Standards, 
24  CFR  part  55,  Implementation  of 
Executive  Order  11988,  Flood  Plain 
Management,  and  as  otherwise  required 
by  the  Commissioner  apply  to  these 
programs. 

§  200.76  Smoke  detectors. 

Smoke  detectors  and  alarm  devices 
must  be  installed  in  accordance  with 
standards  and  criteria  acceptable  to  the 
Commissioner  for  the  protection  of 
occupants  in  any  dwelling  or  facility 
bedroom  or  other  primary  sleeping  area. 

§  200.77  Lead-based  paint  poisoning 
prevention. 

Requirements  set  forth  in  24  CFR  part 
35  apply  to  these  programs. 

§  200.78  Energy  Conservation. 

Construction,  mechanical  equipment, 
and  energy  and  metering  selections 
shall  provide  cost  effective  energy 
conservation  in  accordance  with 
standards  established  by  the 
Commissioner. 

Mortgage  Provisions 

§  200.80  Mortgage  form. 

The  mortgage  shall  be: 

(a)  Executed  on  a  form  approved  by 
the  Commissioner  for  use  in  the 
jurisdiction  in  which  the  property 
securing  the  mortgage  is  situated,  which 
form  shall  not  be  changed  without  the 
prior  written  approval  of  the 
Commissioner. 

(b)  Executed  by  an  eligible  mortgagor. 

(c)  A  first  lien  on  the  property 
securing  the  mortgage,  which  property 
conforms  with  the  property  standards 
prescribed  by  the  Commissioner. 

§  200.81  Disbursement  of  mortgage 
proceeds. 

The  mortgagee  shall  be  obligated,  as  a 
part  of  the  mortgage  transaction,  to 
disburse  the  principal  amoimt  of  the 
mortgage  to  the: 

(a)  Mortgagor  or  mortgagor’s  accoimt; 


(b)  Mortgagor’s  creditors  for  the 
mortgagor’s  accoimt,  subject  to  the 
mortgagor’s  consent. 

§200.82  Maturity. 

The  mortgage  shall  have  a  maturity 
satisfactory  to  the  Commissioner,  and 
shall  contain  complete  amortization  or 
sinking-fund  provisions  satisfactory  to 
the  Commissioner. 

(a)  The  maximum  mortgage  term  may 
not  exceed  the  lesser  of: 

(1)  Any  limits  included  under  the 
applicable  section  of, the  Act. 

(2)  Thirty-five  years  for  existing 
projects,  except  that  the  mortgage  term 
may  be  up  to  40  years  under  terms  and 
conditions  established  by  the 
Commissioner,  and  40  years  for 
proposed  construction  and  substcmtial 
rehabilitation  projects. 

(3)  Seventy-five  percent  of  the 
estimated  remaining  economic  life  of 
the  physical  improvements. 

(b)  The  minimum  mortgage  term  shall 
not  be  less  than  10  years. 

§  200.83  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor. 

(b)  Interest  shall  be  payable  in 
monthly  installments  on  the  principal 
amount  of  the  mortgage  outstanding  on 
the  due  date  of  each  installment. 

(c)  The  amoimt  of  any  increase 
approved  by  the  Commissioner  in  the 
mortgage  amount  between  initial  and 
final  endorsement  in  excess  of  the 
amount  that  the  Commissioner  had 
committed  to  insure  at  initial 
endorsement  shall  bear  interest  at  the 
rate  agreed  upon  by  the  mortgagee  and 
the  mortgagor. 

§  200.84  Payment  requirements. 

The  mortgage  shall  provide  for: 

(a)  A  single  aggregate  payment  each 
month  for  all  pa)anents  to  be  made  by 
the  mortgagor  to  the  mortgagee. 

(b)  The  mortgagor  to  pay  to  the 
mortgagee: 

(1)  Interest  and  principal  on  the  first 
day  of  each  month  in  accordance  with 
an  amortization  plan  agreed  upon  by  the 
mortgagor,  the  mortgagee  and  the 
Commissioner. 

(i)  Date  of  first  payment  to  interest 
shall  be  the  endorsement  date  or,  where 
there  are  insured  advances,  the  initial 
endorsement  date. 

(ii)  Date  of  first  payment  to  principal. 
The  Commissioner  shall  estimate  the 
time  necessary  to  complete  the  project 
and  shall  establish  the  date  of  the  first 
payment  to  principal  so  that  the  lapse 
of  time  between  completion  of  the 
project  and  commencement  of 
amortization  will  not  be  longer  than 
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necessary  to  obtain  sustaining 
occupancy. 

(2)  An  amount  on  each  interest 
payment  date  sufficient  to  accumulate 
in  the  hands  of  the  mortgagee  one 
payment  period  prior  to  its  due  date,  the 
next  annual  mortgage  insmrance 
premium  payable  by  the  mortgagee  to 
the  Commissioner.  Such  payments  shall 
continue  only  so  long  as  the  contract  of 
insurance  shall  remain  in  effect. 

(3)  Equal  monthly  payments  as  will 
amortize  the  ground  rents,  if  any,  and 
the  estimated  amoimt  of  all  taxes,  water 
charges,  special  assessments,  and  fire 
emd  other  hazard  insurance  premiiuns, 
within  a  period  ending  one  month  prior 
to  the  dates  on  which  the  same  become 
delinquent. 

(4)  The  mortgage  shall  further 
provide: 

(i)  That  such  payments  shall  be  held 
by  the  mortgagee,  for  the  purpose  of 
paying  such  items  before  they  become 
delinquent. 

(ii)  For  adjustments  in  case  such 
estimated  amounts  shall  prove  to  be 
more,  or  less,  than  the  actual  amoimts 
so  paid  therefor  by  the  mortgagor. 

(c)  The  mortgagee  to  apply  each 
mortgagor  payment  received  to  the 
following  items  in  the  order  set  forth: 

(1)  Premiiun  charges  under  the 
contract  of  mortgage  insurance. 

(2)  Ground  rents,  taxes,  special 
assessments,  and  fire  and  other  hazard 
insurance  premiiuns. 

(3)  Interest  on  the  mortgage. 

(4)  Amortization  of  the  principal  of 
the  mortgage. 

§  200.85  Covenant  against  liens. 

(a)  The  mortgage  shall  contain  a 
covenant  against  the  creation  by  the 
mortgagor  of  liens  against  the  property 
superior  or  inferior  to  the  lien  of  the 
mortgage  except  for  such  inferior  lien  as 
may  be  approved  by  the  Commissioner 
in  accordance  with  provisions  of 
§200.71;  and 

(b)  A  covenant  against  repayment  of  a 
Commissioner  approved  inferior  lien 
from  mortgage  proceeds  other  than 
surplus  cash  or  residual  receipts,  except 
in  the  case  of  an  inferior  lien  created  by 
an  operating  loss  loan  insured  pursuant 
to  section  223(d)  of  the  Act,  or  a 
supplemental  loan  insured  pursuant  to 
section  241  of  the  Act. 

§  200.86  Covenant  for  fire  and  other 
hazard  insurance. 

The  mortgage  shall  contain  a  covenant 
binding  the  mortgagor  to  maintain  fire 
and  extended  coverage  insurance  on  the 
property  in  accordance  with  terms  and 
conditions  established  by  the 
Commissioner. 


§200.87  Mortgage  prepayment 

(a)  Prepayment  privilege.  Except  as 
provided  in  paragraph  (c)  of  this  section 
or  otherwise  established  by  the 
Commissioner,  the  mortgage  shall 
contain  a  provision  permitting  the 
mortgagor  to  prepay  the  mortgage  in 
whole  or  in  part  upon  any  interest 
payment  date,  after  giving  the  mortgagee 
30  days’  notice  in  writing  in  advance  of 
its  intention  to  so  prepay. 

(b)  Prepayment  charge.  The  mortgage 
may  contain  a  provision  for  such  charge, 
in  the  event  of  prepayment  of  princip^, 
as  may  be  agreed  upon  between  the 
mortgagor  and  the  mortgagee,  subject  to 
the  following: 

(1)  The  mortgagor  shall  be  permitted 
to  prepay  up  to  15  percent  of  the 
original  principal  amount  of  the 
mortgage  in  any  one  calendar  year 
without  any  such  charge. 

(2)  Any  reduction  in  the  original 
principal  amount  of  the  mortgage 
resulting  fi’om  the  certification  of  cost 
which  the  Commissioner  may  require 
shall  not  be  construed  as  a  prepayment 
of  the  mortgage. 

(c)  Prepayment  of  bond-financed  or 
GNMA  securitized  mortgages.  Where  the 
mortgage  is  given  to  secure  GNMA 
mortgage-backed  securities  or  a  loeui 
made  by  a  lender  that  has  obtained  the 
funds  for  the  loan  by  the  issuance  and 
sale  of  bonds  or  bond  anticipation  notes, 
or  both,  the  mortgage  may  contain  a 
prepayment  restriction  and  prepayment 
penalty  charge  acceptable  to  the 
Commissioner  as  to  term,  amount,  and 
conditions. 

(d)  HUD  override  of  prepayment 
restrictions.  In  the  event  of  a  default,  the 
Commissioner  may  override  any 
lockout,  prepayment  penalty  or 
combination  thereof  in  order  to  facilitate 
a  partial  or  full  refinancing  of  the 
mortgaged  property  and  avoid  a  cleiim. 

§  200.88  Late  charge. 

The  mortgage  may  provide  for  the 
collection  by  the  mortgagee  of  a  late 
cheu^e  in  accordeuice  with  terms, 
conditions  and  standards  of  the 
Commissioner  for  each  dollar  of  each 
payment  to  interest  or  principal  more 
than  15  days  in  arrears  to  cover  the 
expense  involved  in  handling 
delinquent  payments.  Late  charges  shall 
be  separately  charged  to  and  collected 
firom  the  mortgagor  and  shall  not  be 
deducted  firom  any  aggregate  monthly 
pa)rment. 

Cost  Certification 

§  200.95  Certification  of  cost 
requirements. 

(a)  Before  initial  endorsement  of  the 
mortgage  for  insurance,  the  mortgagor, 
the  mortgagee,  and  the  Commissioner 


shall  enter  into  an  agreement  in  form 
and  content  satisfactory  to  the 
Commissioner  for  the  purpose  of 
precluding  any  excess  of  mortgage 
proceeds  over  statutory  limitations. 
Under  this  agreement,  the  mortgagor 
shall  disclose  its  relationship  with  the 
builder,  including  any  collateral 
agreement,  and  shall  agree: 

(1)  To  enter  into  a  construction 
contract,  the  terms  of  which  shall 
depend  on  whether  or  not  there  exists 
an  identity  of  interest  between  the 
mortgagor  and  the  builder. 

(2)  To  execute  a  Certificate  of  Actual 
Costs,  upon  completion  of  all  physical 
improvements  on  the  mortgaged 
property. 

(3)  To  apply  in  reduction  of  the 
outstanding  balance  of  the  principal  of 
the  mortgage  any  excess  of  mortgage 
proceeds  over  statutory  limitations 
based  on  actual  cost. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  disclosure  and 
the  requirement  for  a  construction 
contract  shall  not  apply  where  the 
mortgagor  is  the  general  contractor. 

§  200.96  Certificates  of  actual  cost 

(a)  The  mortgagor’s  certificate  of 
actual  cost,  in  a  form  prescribed  by  the 
Commissioner,  shall  be  submitted  upon 
completion  of  the  physical 
improvements  to  the  satisfaction  of  the 
Commissioner  and  before  final 
endorsement,  except  that  in  the  case  of 
an  existing  project  that  does  not  require 
substantial  rehabilitation  and  where  the 
commitment  provides  for  completion  of 
specified  repairs  after  endorsement,  a 
supplemental  certificate  of  actual  cost 
will  be  submitted  covering  the 
completed  costs  of  any  such  repairs. 

The  certificate  shall  show  the  actual 
cost  to  the  mortgagor,  after  deduction  of 
any  kickbacks,  rebates,  trade  discounts, 
or  other  similar  payments  to  the 
mortgagor,  or  to  any  of  its  officers, 
directors,  stockholders,  partners  or  other 
entity  member  ownership,  of 
construction  and  other  costs,  as 
prescribed  by  the  Commissioner. 

(b)  The  Certificate  of  Actual  Cost  shall 
be  verified  by  an  independent  Certified 
Public  Accountant  or  independent 
public  accountant  in  a  manner 
acceptable  to  the  Commissioner. 

(c)  Upon  the  Commissioner’s  approval 
of  the  mortgagor’s  certification  of  actual 
cost  such  certification  shall  be  final  and 
incontestable  except  for  fiaud  or 
material  misrepresentation  on  the  part 
of  the  mortgagor. 

§  200.97  Adjustments  resulting  from  cost 
certification. 

(a)  Fee  simple  site.  Upon  receipt  of  the 
mortgagor’s  certification  of  actual  cost 
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there  shall  be  added  to  the  total  amount 
thereof  the  Commissioner’s  estimate  of 
the  fair  market  value  of  any  Imd 
included  in  the  mortgage  secxuity  and 
owned  by  the  mortgagor  in  fee,  such 
value  being  prior  to  the  construction  of 
the  improvements. 

(b)  Leasehold  site.  In  the  event  the 
land  is  held  imder  a  leasehold  or  other 
interest  less  than  a  fee,  the  cost,  if  any, 
of  acquiring  the  leasehold  or  other 
interest  is  considered  an  allowable 
expense  which  may  be  added  to  actual 
cost  provided  that  in  no  event  shall 
such  amount  be  in  excess  of  the  fair 
market  value  of  such  leasehold  or  other 
interest  exclusive  of  proposed 
improvements. 

(c)  Adjustment.  If  the  amoimt 
calculated  in  accordance  with 
paragraphs  (a)  or  (b)  of  this  section 
exceeds  the  statutory  dollar  amount 
limits  or  loan  ratio  limits  permitted  by 
the  section  of  Act  imder  which  the 
mortgage  is  to  be  insmed,  or  program 
loan  ratio  limits  established  by  the 
Commissioner  in  the  absence  of 
statutory  limits,  the  amount  must  be 
reduced  to  the  applicable  limits  before 
final  endorsement. 

Endorsement 

§  200.1 00  Insurance  endorsement 

The  credit  instrument  shall  be 
initially  and  finally  endorsed 
simultaneously  for  insurance  pursuant 
to  a  commitment  to  insme  upon 
completion.  Where  the  advances  of 
construction  funds  are  to  be  insured 
pursuant  to  a  commitment  for  insmed 
advances,  initial  endorsement  of  the 
credit  instrument  shall  occur  before  any 
mortgage  proceeds  are  insured  and  the 
time  of  final  endorsement  shall  be  as  set 
forth  in  paragraph  (b)  of  this  section. 

(a)  Initial  endorsement.  The 
Commissioner  shall  indicate  the 
insurance  of  the  mortgage  by  endorsing 
the  original  credit  instrument  and 
identi^ng  the  section  of  the  Act  and 
the  regulations  imder  which  the 
mortgage  is  insured  and  the  date  of 
insurance.  ' 

(b)  Final  endorsement.  When  all 
advances  of  mortgage  proceeds  have 
been  made  and  all  the  terms  and 
conditions  of  the  commitment  have 
been  met  to- the  Commissioner’s 
satisfaction  the  Commissioner  shall 
indicate  on  the  original  credit 
instrument  the  total  of  all  advances 
approved  for  insurance  and  again 
endorse  such  instrument. 

(c)  Contract  rights  and  obligations. 
The  Commissioner  and  the  mortgagee  or 
lender  shall  be  bound  from  the  date  of 
initial  endorsement,  whether  the  initial 
and  final  endorsement  occur 


the  Commissioner  as  limited 
distribution  mortgagors. 

Subpart  E— Mortgage  Insurance 
Procedures  and  Processing 


simultaneously  or  are  split,  by  the 
provisions  of  the  Contract  Rights  and 
Obligations  set  forth  in  the  respective 
regulations  for  each  section  of  the  Act, 
as  follows:  Section  207  of  the  Act  (24 
CFR  part  207);  Section  213  of  the  Act 
(24  CFR  part  213);  Section  220  of  the 
Act  (24  CFR  part  220);  Section  221  of 
the  Act  (24  CFR  part  221);  Section  231 
of  the  Act  (24  CFR  part  231);  Section 
232  of  the  Act  (24  CFR  part  232); 

Section  234  of  the  Act  (24  CFR  part 
234);  Section  241  of  the  Act  (24  CFR 
part  241);  Section  242  of  the  Act  (24 
CFR  part  242);  title  XI  of  the  Act  (24 
CFR  part  244). 

§  200.1 01  Mortgagor  lien  certificate. 

The  mortgagor  shall  certify  at  the  final 
endorsement  of  the  mortgage  for 
insurance  as  to  each  of  the  following: 

(d)  That  the  mortgage  is  the  first  lien 
upon  and  covers  the  entire  project, 
including  any  equipment  financed  with 
mortgage  proceeds. 

(b)  That  the  property  upon  which  the 
improvements  have  been  made  or 
constructed  and  the  equipment  financed 
with  mortgage  proceeds  are  free  and 
clear  of  all  liens  other  than  the  insured 
mortgage  and  such  other  liens  as  may  be 
approved  by  the  Commissioner. 

(c)  That  the  certificate  sets  forth  all 
unpaid  obligations  in  connection  with 
the  mortgage  transaction,  the  purchase 
of  the  mortgaged  property,  the 
construction  or  rehabilitation  of  the 
project  or  the  purchase  of  the  equipment 
financed  with  mortgage  proceeds. 

Regulation  of  Mortgagors 

§  200.1 05  Mortgagor  supervision. 

(a)  As  long  as  the  Commissioner  is  the 
insurer  or  holder  of  the  mortgage,  the 
Commissioner  shall  regulate  the 
mortgagor  by  means  of  a  regulatory 
agreement  providing  terms,  conditions 
and  standards  established  by  the 
Commissioner,  or  by  such  other  means 
as  the  Commissioner  may  prescribe. 

(b)  The  Commissioner  may  delegate  to 
the  mortgagee,  or  other  party,  in 
accordance  with  terms,  conditions  and 
standards  established  by  the 
Commissioner  in  any  executed 
Regulatory  Agreement  or  other 
instrumentality  granting  the 
Commissioner  supervision  of  the 
mortgagor. 

§  200.1 06  Low>lncome  housing  tax  credits 
and  other  program  assistance. 

Mortgagors  with  projects  assisted 
through  the  Low-Income  Housing  Tax 
Credit  program  or  receiving  other 
government  assistance  (as  defined  in 
HUB’S  regulations  implementing  the 
HUD  Reform  Act)  may  be  regulated  by 


§§200.140  through  200.144, 200.146 
through  200.152, 200.154,  and  200.155 
[Removed] 

5.  Sections  200.140  through  200.144, 
200.146  through  200.152,  200.154,  and 

200.155,  are  removed. 

5a.  Sections  200.145,  200.153,  and 

200.156,  are  revised  to  read  as  follows: 

§  200.1 45  Property  and  mortgage 
assessment 

(a)  The  mortgagor  is  responsible  for 
making  those  investigations,  analyses 
and  inspections  it  deems  necessary  for 
protecting  its  interests  in  the  property. 

(b)  Any  appraisals,  inspections, 
environmental  assessments,  and 
technical  or  financial  evaluations 
conducted  by  or  for  the  Commissioner 
are  performed  to  determine  the 
maximum  insurable  mortgage,  and  to 
protect  the  Commissioner  and  the  FHA 
insurance  funds.  Such  appraisals, 
inspections,  assessments  and 
evaluations  neither  create  nor  imply  a 
duty  or  obligation  from  HUD  to  the 
mortgagor,  or  to  any  other  party,  and  are 
not  to  be  regarded  as  a  warranty  by  HUT) 
to  the  mortgagor,  or  any  other  party,  of 
the  value  or  condition  of  the  property. 

§  200.1 53  Presentation  of  claim. 

In  the  event  the  insured  lender  is 
entitled  under  the  contract  of  mortgage 
insurance  to  receive  a  claim  settlement, 
the  mortgagee  presents  a  cleiim  for 
insurance  benefits  in  accordance  with 
the  Secretary’s  instructions. 

§  200.1 56  Settlement  of  claims. 

Upon  the  Secretary’s  approval  of  a 
claim,  the  claim  will  be  settled  by 
issuance  of  cash,  debentures  or  both, 
and,  in  certain  cases,  by  issuance  of  a 
certificate  of  claim.  However,  in  the 
event  a  final  claim  is  in  a  negative 
amount,  the  claim  will  be  settled  by  the 
mortgagee’s  payment  of  cash  or 
surrender  of  debentures  at  par  plus 
accrued  interest  to  the  Secretary. 

Subpart  K  [Removed  and  Reserved] 

6.  Subpart  K  is  removed  and  reserved. 

7.  In  subpart  W,  §  200.1301  is  revised 
to  read  as  follows: 

Subpart  W — Administrative  Matters 

§  200.1 301  Additional  Expiring  Programs— 
Savings  Clause. 

No  new  loan  assistance,  additional 
participation,  or  new  loans  are  being 
insured  under  the  programs  listed  in 
this  section.  Any  existing  loan 
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assistance,  ongoing  participation,  or 
insiired  loans  under  these  programs  will 
continue  to  be  governed  by  the 
regulations  in  effect  as  they  existed 
immediately  before  May  1, 1996 
(contained  in  the  April  1, 1995  edition 
of  24  CFR,  parts  200  to  219,  and  p€Uts 
220  to  400).  A  list  of  any  amendments 
to  these  parts  published  after  the  CFR 
revision  date  is  available  from  the  Office 
of  the  Rules  Docket  Clerk,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street  SW.,  Washington, 

DC.  20410. 

Part  215  Rent  Supplement  Payments 
Program 

Part  222  Servicepersons  Mortgage 
Insurance  Program 

Part  237  Special  Mortgage  Insurance 
for  Low  and  Moderate  Income 
Families 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

8.  The  authority  citation  for  part  207 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1701z-ll(e),  1713, 
and  1715b;  42  U.S.C.  3535(d). 

9.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Eligibility  Requirements 

Sgc 

207.1  Eligibility  requirements. 

Subpart  A — Eligibility  Requirements 

§207.1  Eligibility  requirements. 

The  eligibility  requirements  set  forth 
in  24  CFR  part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  insured 
under  section  207  of  the  National 
Housing  Act  (12  U.S.C.  1713),  as 
amended. 

Subpart  B — Contract  Rights  and 
Obiigations 

§§  207.254,  207.260, 207.261, 207.261a, 
207.262,  and  207.270  [Removed] 

9a.  Sections  207.254,  207.260, 

207.261,  207.261a,  207.262,  and  207.270 
are  removed. 

PART  213— CCX>PERATiVE  HOUSING 
MORTGAGE  INSURANCE 

10.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715e:  42 
U.S.C.  3535(d). 

10a.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Eligibility  Requirements— 

Projects 

Soc 

213.1  Eligibility  requirements. 


Subpart  A — Eligibility  Requirements — 
Projects 

§213.1  Eligibility  requirements. 

The  eligibility  requirements  set  forth 
in  24  CFR  part  200,  subpart  A,  apply  to 
mtiltifamily  project  mortgages  insured 
under  section  213  of  the  National 
Housing  Act  (12  U.S.C.  1715e),  as 
amended. 

PART  215— [REMOVED] 

11.  Part  215  is  removed. 

PART  219— FLEXIBLE  SUBSIDY 
PROGRAM  FOR  TROUBLED 
PROJECTS 

12.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715z-la:  42  U.S.C 
3535(d). 

13.  Part  219  is  revised  to  read  as 
follows: 

PART  219— FLEXIBLE  SUBSIDY 
PROGRAM  FOR  TROUBLED 
PROJECTS 

Sec. 

219.1  Program  operations. 

219.2  Savings  provision. 

§219.1  Program  operations. 

Effective  May  1, 1996,' the  Flexible 
Subsidy  Program  for  Troubled  Projects 
will  be  governed  and  operate  imder  the 
statutory  provisions  codified  at  12 
U.S.C.  1715z-la,  tmderthe 
administrative  policies  and  procedures 
contained  in  any  applicable  HUD 
Handbooks,  and  oiiier  administrative 
bulletins  and  notices  as  the  Department 
may  issue  from  time  to  time. 

§  219.2  Savings  provision. 

Part  219,  as  it  existed  immediately 
before  May  1, 1996,  (contained  in  the 
April  1, 1995  edition  of  24  CFR,  parts 
200  to  219)  will  continue  to  govern  the 
rights  and  obligations  of  housing 
owners,  tenants,  and  the  Department  of 
Housing  and  Urban  Development  with 
respect  to  units  and  projects  assisted 
under  the  Flexible  Subsidy  Program  for 
Troubled  Projects  prior  to  May  1, 1996. 
A  list  of  any  amendments  to  this  part 
published  after  the  CFR  revision  date  is 
available  from  the  Office  of  the  Rides 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W,,  Washington,  DC  20410. 


PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

14.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1713, 1715b,  and 
1715k:  42  U.S.C.  3535(d). 

15.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C— Eligibility  Requirements— 
Projects 

Sgc 

220.501  Eligibility  requirements. 

Subpart  C — Eligibility  Requirements— 
Projects 

§  220.501  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
midtifamily  project  mortgages  insured 
imder  section  220  of  the  National 
Housing  Act  (12  U.S.C.  1715k),  as 
amended. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

16.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1707(a).  1715b  and 
1715/;  42  U.S.C  3535(d). 

17.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Eligibiiity  Requirements — 
Moderate  Income  Projects 

Sec. 

221.501  Eligibility  requirements. 

Subpart  C — Eligibility  Requirements — 
Moderate  Income  Projects 

§  221 .501  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  insured 
under  section  221  of  the  National 
Housing  Act  (12  U.S.C.  17151),  as 
amend^. 

PART  222— [REMOVED] 

18.  Part  222  is  removed. 

PART  231— HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

19.  The  authority  citation  for  part  231 
continues  to  read  as  follows: 

Audiority:  12  U.S.C  1715b  and  1715v;  42 
U.S.C  3535(d). 

20.  Subpart  A  is  revised  to  read  as 
follows: 
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Subpart  A — Eligibility  Requirements 

Sec. 

231.1  Eligibility  requirements. 

Subpart  A — Eligibility  Requirements 

§  231 .1  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  instu^d 
under  section  231  of  the  National 
Housing  Act  (12  U.S.C.  1715v),  as 
amended. 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 

INTERMEDIATE  CARE  FACILITIES, 
BOARD  AND  CARE  HOMES,  AND 
ASSISTED  UVING  FACILITIES 

21.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715w,  and 
1715z(9);  42  U.S.C.  3535(d). 

22.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Eligibility  Requirements 

232.1  Eligibility  requirements. 

232.2  License. 

232.3  Bathroom. 

Subpart  A— Eligibility  Requirements 

§232.1  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  insured 
under  section  232  of  the  National 
Housing  Act  (12  U.S.C,  1715w),  as 
amended. 

§232.2  License. 

The  Commissioner  shall  not  instire 
any  mortgage  imder  this  part  unless  the 
facility  is  regulated  by  the  State, 
mmiicipality  or  other  political 
subdivision  in  which  the  facility  is  or  is 
to  be  located,  and  the  appropriate 
agency  for  such  jurisdiction  provides  a 
license,  certificate  or  other  assurances 
the  Commissioner  considers  necessary, 
that  the  facility  complies  with  any 
applicable  State  or  local  standards  and 
requirements  for  such  facility. 

§232.3  Bathroom. 

Not  less  than  one  full  bathroom  must 
be  provided  for  every  four  residents  of 
a  board  and  care  home  or  assisted  living 
facility,  and  bathroom  access  from  any 
bedroom  or  sleeping  area  must  not  pass 
through  a  public  corridor  or  area. 

PART  233— EXPERIMENTAL  HOUSING 
MORTGAGE  INSURANCE 

23.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715x:  42 
U.S.C  3535(d). 


24.  In  §  233.5,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  233.5  Cross-reference. 

(a)  To  be  eligible  for  insurance  imder 
this  subpart,  a  mortgage  or  home 
improvement  loan  shall  meet  the 
eligibility  requirements  for  insurance 
under  parts  203,  213,  220,  221,  234,  235, 
and  237  of  this  chapter. 

it  It  it  it  * 

25.  In  §  233.251,  paragraph  (b) 
introductory  text  is  revised  to  read  as 
follows: 

§  233.251  Cross-reference. 
***** 

(b)  For  purposes  of  this  subpart,  all 
the  references  in  parts  203,  213,  220, 

221,  234,  235  and  237  of  this  chapter  to: 
***** 

26.  Section  233.401  is  revised  to  read 
as  follows: 

§233.401  Cross-reference. 

(a)  Section  235  type  home  mortgages. 
All  of  the  provisions  of  24  CFR  part  235 
concerning  assistance  payments 
pursuant  to  section  235  of  the  Act  (12 
U.S.C.  1715y),  apply  with  full  force  and 
effect  to  a  mortgage  insured  under 
subparts  A  and  B  of  this  part,  if  the 
mortgage  is  insured  as  meeting  the 
eligibility  requirements  of  24  CFR  part 
235. 

(b)  Section  237  type  home  mortgages. 
All  of  the  provisions  of  24  CFR  pcut  237 
concerning  assistance  payments  in 
connection  with  a  mortgage  insured 
under  section  237,  apply  with  full  force 
and  effect  to  a  mortgage  insiu^d  under 
subparts  A  and  B  of  tMs  part,  if  the 
mortgage  is  insured  as  meeting  the 
eligibility  requirements  of  24  CFR  part 
237. 

27.  In  §  233.505,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§233.505  Cross-reference. 

(a)  To  be  eligible  for  insurance  under 
this  subpart,  a  mortgage  or  project 
improvement  loan  sh^l  meet  the 
eligibility  requirements  for  insurance 
under  parts  207,  213,  220,  221,  231,  234, 
235,  or  241  of  this  chapter  except  that: 
***** 

28.  In  §  233.751,  paragraph  (b) 
introductory  text  is  revised  to  read  as 
follows: 

§233.751  Cross-reference. 
***** 

(b)  For  purposes  of  this  subpart,  all 
the  references  in  parts  207,  213,  220, 
221,  231, 232,  234, 235, 236  and  241  of 
this  chapter  to: 

***** 


29.  Section  233.900  is  revised  to  read 
as  follows: 

§  233.900  Cross-reference. 

(a)  Section  235(j)  type  home 
mortgages.  All  of  the  provisions  of  24 
CFR  part  235  concerning  assistance 
payments  pursuant  to  section  235(j)  of 
the  Act  (12  U.S.C.  1701),  apply  with  full 
force  and  effect  to  a  mortgage  insured 
under  subparts  D  and  E  of  this  part,  if 
the  mortgage  is  insured  as  meeting  the 
eligibility  requirements  of  24  CFR  part 

235. 

(b)  Section  236  type  home  mortgages. 
All  of  the  provisions  of  24  CFR  part  236 
concerning  interest  reduction  payments 
pursuant  to  section  236  of  the  Act  (12 
U.S.C.  1701),  apply  with  full  force  and 
effect  to  a  mortgage  insured  under 
subparts  D  and  E  of  this  part,  if  the 
mortgage  is  insured  as  meeting  the 
eligibility  requirements  of  24  CFR  part 

236. 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

30.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715y;  42 
U.S.C.  3535(d).  Section  234.520(a)(2j(ii)  is 
also  issued  under  12  U.S.C.  1707(a). 

31.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Eligibility  Requirements— 
ProjWts — Conversion  Individual  Sales 
Units 

Sec. 

234.501  Eligibility  requirements. 

Subpart  C — Eligibility  Requirements — 
ProjMts— Conversion  Individual  Sales 
Units 

§234.501  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to  blanket 
mortgages  on  condominium  projects 
insured  under  section  234  of  the 
National  Housing  Act  (12  U.S.C.  1715y), 
as  amended. 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

32.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z-l; 
42  U.S.C.  3535(d). 

33.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Eligibility  Requirements  for 
Mortgage  insurance 

Sec. 

236.1  Applicability  and  savings  clause. 
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Subpart  A — Eligibility  Requirements 
for  Mortgage  Insurance 

§  236.1  Applicability  and  savings  clause. 

(a)  Applicability.  This  section 
implements  the  eUgibility  requirements 
for  mortgage  insurance  vmder  the  Rental 
and  Cooperative  Housing  For  Lower 
Income  FamiUes  Program  contained  in 
section  236  of  the  National  Housing  Act 
(12  U.S.C.  1701),  as  amended.  The 
program  authorized  the  Secretary  to 
insure  mortgages  to  support  new 
construction  or  rehabilitation  of  real 
property  to  be  used  primarily  for 
residential  rental  pmrposes.  A 
moratorium  against  issuance  of 
commitments  to  insure  new  mortgages  ' 
imder  section  236  was  imposed  January 
5, 1973.  Section  236(n)  prohibits  the 
insvuance  of  mortgages  imder  section 
236  after  November  30, 1983,  except  to 
permit  the  refinance  of  a  mortgage 
insiued  imder  section  236,  or  to  finance 
pursuant  to  section  236(j)(3),  the 
pimdiase,  by  a  cooperative  or  nonprofit 

-  corporation  or  association,  of  a  project 
assisted  under  section  236. 

(b)  Savings  clause.  Any  mortgage 
approved  by  the  Commissioner  for 
insurance  pursuant  to  sections  236(n) 
and  236(j)(3)  of  the  National  Housing 
Act,  as  amended,  will  be  governed  by 
subpart  A  of  this  part  in  effect 
immediately  before  May  1, 1996 
contained  in  the  April  1, 1995  edition 
of  24  CFR,  parts  220  to  499  and  by 
subparts  B  through  E  of  this  part.  A  fist 
of  any  amendments  to  this  part 
pubUshed  after  the  April  1, 1995  CFR 
revision  date  is  available  from  the  Office 
of  the  Rules  Docket  Clerk,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW,  Wasl^gton, 

DC  20410. 

PART  237— (REMOVED] 

35.  Part  237  is  removed. 

PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

36.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-6: 42 
U.S.C  3535(d). 

37.  Subpart  A  is  revised  to  read  as 
follows: 


Subpart  A — Eligibility  Requirements 

Soc 

241.1  Eligibility  requirements. 

Subpart  A — Eligibility  Requirements 

§241.1  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  insured 
imder  section  241  of  the  National 
Housing  Act  (12  U.S.C.  1715z-6),  as 
amended. 

PART  242-^MORTGAGE  INSURANCE 
FOR  HOSPITALS 

37a.  The  authority  citation  for  part 
242  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  1715n(t).  and 
1715Z-7: 42  U.S.C  3535(d). 

38.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Eligibility  Requirements 

Sec. 

242.1  Eligibility  requirements. 

242.2  License.  ' 

242.3  Eligible  hospital. 

Subpart  A — Eligibility  Requirements 

§242.1  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to 
multifamily  project  mortgages  insured 
under  section  242  of  the  National 
Housing  Act  (12  U.S.C.  1715Z-7),  as 
amended. 

§242.2  License. 

The  Commissioner  shall  not  insure 
any  mortgage  under  this  part  unless  the 
facility  is  regulated  by  the  State, 
municipality  or  other  pohtical 
subdivision  in  which  the  facility  is  or  is 
to  be  located,  and  the  appropriate 
agency  for  such  jurisdiction  provides  a 
license,  certificate  or  other  assurances 
the  Commissioner  considers  necessary, 
that  the  facility  compUes  with  any 
applicable  State  or  local  standards  and 
requirements  for  such  facility. 

§242.3  Eligible  hospital. 

The  hospital  to  be  financed  with  a 
mortgage  insured  under  this  part  shall 
involve  one  of  the  following:  the 
construction  and  equipping  of  a  new 
hospital,  rehabiUtation  of  a  hospital,  the 
addition  of  new  facilities  or  equipment, 
or  the  rehabilitation  or  replacement  of  a 
portion  of  an  existing  hospital  structure. 


PART  244— MORTGAGE  INSURANCE 
FOR  GROUP  PRACTICE  FACILITIES 
(TITLE  XI) 

39.  The  authority  citation  for  part  244 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1749aaa-5;  42 
U.S.C  3535(d). 

40.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Eligibility  Requirements 

Sec. 

244.1  Eligibility  requirements. 

244.2  License. 

Subpart  A — Eligibility  Requirements 

§244.1  Eligibility  requirements. 

The  requirements  set  forth  in  24  CFR 
part  200,  subpart  A,  apply  to  group 
practice  facilities  (title  XI)  of  ffie 
National  Housing  Act  (12  U.S.C. 
1749aaa),  as  amended. 

§244.2  License. 

The  Commissioner  shall  not  insure 
any  mortgage  under  this  part  unless  the 
appropriate  hcensing  agency  for  the 
State,  municipality  or  other  political 
subdivision  in  which  a  project  is  or  is 
to  be  located  provides  such  assurances 
as  the  Commissioner  considers 
necessary  that  the  facihty  will  comply 
with  any  applicable  State  or  local 
standards  and  requirements  for  such 
facilities. 

PART  248— PREPAYMENT  OF  LOW 
INCOME  HOUSING  MORTGAGES 

41.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Audiority:  12  U.S.C  17151  note,  4101  note, 
and  4101-4124;  42  U.S.C  3535(d). 

§248.7  [Removed] 

42.  Section  248.7  is  removed. 

PART  265— [REMOVED] 

43.  Part  265  is  removed. 

PART  267— [REMOVED] 

44.  Part  267  is  removed. 

Dated:  March  15, 1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  96-7488  Filed  3-29-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200, 232,  and  241 

[Docket  No.  FR-3349-F-02] 

RIN  2502-AF74 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  Revision  of  FHA 
Multifamily  Processing  and  Fees 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  FHA 
multifamily  processing  regulations  to: 
increase  processing/commitment  fees; 
recognize  a  feasibility  processing  stage 
for  substantial  rehabilitation  projects 
and  impose  a  fee  for  this  processing: 
require  the  project  sponsor  to  request  a 
preapphcation  conference;  and 
eliminate  the  conditional  commitment 
processing  stage  for  all  but  Section  242 
hospital  mortgages,  and  Section  223(f) 
acquisition/refinancing  mortgages. 
EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Director,  New  Products  Division, 
Office  of  Multifamily  Housing 
Development,  Room  6138,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street  SW.,  Washington, 

DC  20410-8000,  telephone  (202)  708- 
2556.  (This  is  not  a  toll-free  telephone 
nmnber.)  Hearing-  or  speech-impaired 
may  access  this  nmnber  via  H  y  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §  290.45  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2502-0029.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  the  collection 
displays  a  valid  control  number. 

A.  Rule  Description 

This  rule  amends  various  relevant 
parts  of  title  24  of  the  Code  of  Federal 
Regulations  to  effect  the  following 
changes  in  its  processing  procedures  for 
FHA  insurance  of  multif^ily  project 
mortgages.  This  final  rule  is  based  on  a 
proposed  rule  published  on  July  1, 1993 
at  58  FR  35724.  The  section  munbering 


in  this  rule  differs  from  the  proposed 
rule.  This  final  rule  conforms  to  the 
consohdation  of  the  FHA  multifamily 
mortgage  insurance  program  regulations 
set  forth  in  another  final  rule  published 
elsewhere  in  today’s  Federal  Register. 

1.  Increase  in  Processing  Fees 

Multifcunily  mortgage  insurance 
processing  and  commitment  fees 
currently  do  not  cover  expenses 
incurred  by  the  Department.  A  Price 
Waterhouse  study  estimates  that  during 
a  7-year  period  (FY  1985-FY  1991),  fees 
collected  (based  on  $3/$l,000  of  the 
mortgage  amoimt)  covered  only  68 
percent  to  92  percent  of  HUD’s  costs. 
(These  costs  were  basically  local  HUD 
Office  Housing  costs — ^they  did  not 
include  overhead  costs  or  personnel 
outside  of  the  local  HUD  office 
Multifamily  Development  Division.) 

Implementation  of  the  Delegated 
Processing  program  has  resulted  in  an 
even  greater  shortfall.  Under  this 
program,  HUD  pays  outside  contractors 
to  perform  underwriting  services.  Fees 
charged  by  delegated  processors  are 
based  on  their  cost  of  doing  business, 
not  on  a  percentage  of  the  mortgage 
amount.  The  Price  Waterhouse  study, 
although  based  on  a  limited  sample, 
indicated  that  fees  collected  by  HUD 
covered  only  61  percent  of  costs 
incurred.  (Implementation  of  Technical 
Discipline  Contracts  (TDCs),  should 
result  in  similar  deficiencies  in  costs 
versus  fees  collected.) 

Under  this  rule,  HUD  regulations  are 
amended  to  more  adequately  cover  HUD 
costs  by  increasing  the  aggregate  fees  to 
$5/$l,000  (from  the  current  $3/$l,000) 
of  the  mortgage  amoimt.  This  increase 
will  be  within  the  statutory  limitation 
prescribed  in  Section  207(d)  of  the 
National  Housing  Act.  Section  207(d) 
provides  that  appraisal  and  inspection 
charges  “shall  not  aggregate  more  than 
1  per  centum,  of  the  original  principal 
face  amoimt  of  the  mortgage.”  With  the 
exception  of  Section  223(f)  acquisition/ 
refinemcing  mortgages,  inspection  fees 
are  currently  based  on,  and  will  remain 
at,  not  to  exceed  $5/$l,000  of  the 
mortgage  amount.  Consequently,  to 
remain  within  the  statutory  limitation  of 
1  percent,  total  processing/commitment 
fees  cannot  be  increased  by  more  than 
$2/$l,000  (for  a  total  processing/ 
commitment  fee  of  $5/$l,000).  This  rule 
does  not  change  the  fees  related  to 
mortgage  insurance  processing  and 
commitment  for  hospitals  under  Section 
242. 

2.  Feasibility  Processing  Stage  with  Fee 

Feasibility  processing  for  substemtial 
rehabilitation  projects  is  recognized  by 
program  handbooks  as  an  optional 


processing  stage  but  it  is  not  recognized 
by  regulation.  For  this  reason,  HUD  is 
not  able  to  charge  a  processing  fee,  even 
though  feasibility  processing  requires 
substantially  more  effort  than  Site 
Appraisal  and  Market  Analysis  (SAMA) 
processing  for  new  construction 
projects,  which  are  covered  by 
regulation  and  for  which  a  fee  is 
chargeable. 

The  inability  to  charge  a  fee  has 
significantly  contributed  to  the 
processing  deficit  cited  above, 
particularly  when  a  case  drops  out  after 
the  feasibiiity^analysis  is  completed.  In 
such  cases,  HUD  also  loses  the 
opportunity  to  collect  a  fee  for  future 
processing.  Furthermore,  under 
Delegated  Processing  and  Technical 
Discipline  Contracts  (TDCs),  outside 
contractors  must  be  paid,  regardless  of 
whether  HUD  collects  a  fee.  Collecting 
a  fee  to  help  offset  the  costs  of  paying 
the  contractors  is  simply  a  sound 
business  practice. 

Consequently,  this  rule  describes 
feasibility  processing  for  multifamily 
substantial  rehabilitation  projects  and 
reflects  long-held  HUD  pohcy  and 
practice  that  issuance  of  a  feasibility 
letter  is  not  binding  upon  the 
Department.  It  is  a  generally  known  fact 
that,  in  cases  involving  substantial 
rehabihtation,  unanticipated  major 
structural  problems  may  be  found  at  a 
later  stage  and  may  result  in  a  dramatic 
increase  in  the  total  cost  of 
rehabilitation.  Also,  substantial 
rehabilitation  can  involve  complex 
readaptation  of  buildings,  originally 
constructed  for  a  non-residential 
purpose,  that  may  require  major 
architectural  changes  in  the  scope  of  the 
work,  and  consequently,  in  the 
Department’s  conclusions  relative  to  the 
feasibility  of  the  proposed  project.  In 
addition,  substantive  rehabilitation  may 
come  as  a  result  of  having  to  make  the 
multifamily  housing  projects  accessible 
to  persons  with  disabilities.  This  rule 
reflects  current  HUD  policy  in  stating 
that  determinations  found  in  a 
feasibility  letter  are  not  to  be  binding 
upon  the  Department  and  may  be 
changed  in  whole  or  in  part  at  a  later 
time.  The  feasibility  letter  may  even  be 
unilaterally  terminated  by  the 
Commissioner  if  found  necessary. 

3.  Preapplication  Conference 
One  of  the  goals  of  the  Office  of 
Housing  is  to  speed  up  mortgage 
insurance  processing.  Submission  of 
complete,  well-documented 
applications  by  sponsors/mortgagees  is 
essential  to  expeditious  processing. 
Only  if  applications  are  complete,  and 
time  is  not  wasted  by  going  back  to  the 
sponsor/mortgagee,  can  processing  time 
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goals  be  met.  Consequently,  the  rule 
permits  the  local  HUD  Office  to 
determine  if  participation  in  a 
preapplication  conference  is  required  as 
a  condition  to  submission  of  an  initial 
application.  This  requirement  will 
apply  in  all  cases  (except  for  part  242 
insurance  on  hospital  mortgages,  and 
part  241(f)  insurance  on  equity  and 
acquisition  loans)  and  will  include  any 
application  by  a  project  sponsor  for  an 
operating  loss  loan. 

During  the  preapplication  conference, 
sponsors  will  meet  with  the  local  HUD 
Office  staff  to  present  a  project  idea, 
discuss  program  FHEO  requirements 
and  be  advised  of  any  known  market  or 
environmental  concerns.  Contents  of  the 
appUcation,  including  required  exhibits, 
will  be  identified  and  discussed.  In 
addition,  if  the  proposal  is  obviously 
ineligible  for  mortgage  insurance,  the 
sponsor  will  be  so  advised.  If  a  proposal 
appears  eligible,  the  local  HUD  Office 
will  determine  when  an  appUcation  can 
be  expected  so  that  it  can  consider, 
based  on  work  load  and  other  priorities, 
whether  it  might  be  a  candidate  for  in- 
house  processing,  delegated  processing 
or  TDC  contracting. 

4.  Elimination  of  Conditional 
Conunitment  Stage 

To  speed  the  processing  cycle,  the 
rule  eliminates  the  conditional 
commitment  processing  stage  for  all 
appUcations  for  loans  for  acquisition  or 
refinancing  of  existing  constmction 
pursuant  to  Section  223(f).  Sponsors 
have  the  option  of  submitting  an 
application  for  SAMA  (or  feasibility)  or 
fGm  commitment  processing. 

As  is  now  the  case,  the  SAMA  (or 
feasibility)  letter  is  not  a  commitment  to 
insure  the  mortgage,  nor  does  it  bind 
HUD  to  issue  a  firm  commitment  to 
insure.  The  purpose  of  a  firm 
commitment  also  remains  unchanged.  It 
will  be  issued  only  after  completion  of 
technical  processing  and  will  evidence 
HUD’s  approval  of  the  application. 

After  issuing  a  SAMA  letter,  HUD 
technical  staff  will  provide  Uaison 
services  to  the  sponsor’s  design 
architect  in  the  development  of 
preliminary  drawings,  and 
specifications  which  must  be  submitted 
within  a  time  period  set  forth  in  the 
SAMA  letter  with  a  processing  fee  and 
in  a  form  prescribed  by  HUD.  HUD  will 
review  and  comment  on  the  drawings 
and  specifications  which  will  be 
provided  to  the  sponsor  for  use  in 
preparing  the  firm  commitment 
appUcation.  The  fee  will  be  equcd  to 
$1.00  per  $1,000  of  the  mortgage 
amount. 

A  preliminary  work  write-up  and 
outline  specifications  will  be  required 


for  a  feasibility  appUcation.  Final 
docmnents,  including  final  cost 
estimates,  wiU  be  submitted  at  the  firm 
commitment  appUcation  stage. 

5.  AppUcation  Fees 

The  rule  imposes  a  fee  for  feasibiUty 
processing  (which  HUD  has  previously 
performed  without  charge)  and  modifies 
the  overall  existing  fee  structure  which 
currently  requires  an  aggregate  of  $3.00 
per  $1,000  for  all  processing  stages.  The 
modified  fee  structure  imposes  an 
aggregate  fee  of  $5.00  per  $1,000  of 
mortgage  amount,  to  be  distributed 
among  all  processing  stages. 

Substantial  Rehabilitation 

A  fee  of  $3.00  per  $1,000  is  charged 
at  the  feasibiUty  stage  for  substantial 
rehabilitation  projects.  The  balance  of 
$2.00  per  $1,000  will  be  charged  at  the 
firm  commitment  stage. 

New  Construction 

A  fee  of  $1.00  per  $1,000  is  charged 
at  the  SAMA  stage,  $1.00  per  $1,000  for 
the  review  of  plans  and  specifications, 
and  the  balance  of  $3.00  per  $1,000  will 
be  charged  at  the  firm  commitment 
stage. 

Section  223(f)  Loans 

Projects  to  be  acquired  or  refinanced 
pursuant  to  Section  223(f)  will  be 
subject  to  a  conditional  commitment 
processing  fee  of  $3.00  per  $1,000  and 
a  firm  commitment  fee  of  $2.00  per 
$1,000. 

Loan  to  Cover  Operating  Losses 

A  combined  appUcation  and 
commitment  fee  of  $5  per  $1,000  of  the 
loan  amoimt  shall  be  submitted  with  the 
appUcation  for  firm  commitment. 

6.  Update  of  Nondiscrimination 
Provisions 

This  rule  also  updates  the 
nondiscrimination  requirements  in 
§  241.640  to  reflect  current  statutory  and 
regulatory  prohibitions  against 
discrimination  on  the  basis  of  age, 
disability  or  familial  status. 

7.  Change  In  Section  223(f)  Inspection 
Fees 

This  final  rule  contains  a  provision 
not  contained  in  the  proposed  rule 
relating  to  section  223(f)  inspection  fees. 
This  change  is  being  implemented  as  a 
result  of  changing  progreun  experience 
under  the  section  223(f)  refinance 
program. 

The  nature  of  projects  currently  being 
considered  for  Section  223(f)  mortgage 
insurance  is  significantly  different  from 
those  typically  submitted  when  the  fee 
schedule  for  223(f)  projects  was 


promulgated  for  full  and  coinsurance  on 
August  25, 1987.  At  that  time  a  vast 
majority  of  the  projects  were  near  or  at 
the  regulation’s  upper  repair  limits. 
Currently,  HUD  is  receiving  many 
appUcations  for  refinance  to  reduce 
interest  rates  under  the  subject  program, 
where  project  repairs  are  very  nominal. 

The  August  25, 1987,  regulation 
provides  for  a  two-tier  inspection  fee 
schedule.  One  consideration  against 
using  a  single-tier  one  percent 
inspection  fee  rate,  as  was  recognized  at 
the  time  this  regulation  was  first  issued, 
was  that  where  repairs  are  minimal,  the 
fee  would  not  cover  the  actual  cost  of 
making  the  inspection.  This  concern  is 
still  valid.  This  rule  does,  however, 
replace  the  current  rigid  $30  per 
dwelUng  imit  minimum  fee  with 
authority  in  the  Commissioner  to 
establish  a  minimum  project  inspection 
fee.  This  fee  will  be  periodically 
reviewed  and  may  be  adjusted  upward 
or  downward  as  necessary.  Initially,  the 
fee  will  be  administratively  set  at  $500 
since  $500  is  the  apparent  minimum 
rate  that  a  contractor  will  charge  HUD 
for  a  project  inspection  regardless  of  the 
total  work  that  will  have  to  be 
inspected. 

This  change  will  lower  the  inspection 
fees  for  all  projects  larger  than  17 
dwelUng  units  for  which  the  repair  costs 
are  $3,000  per  dwelUng  unit  or  less. 
Furthermore,  for  the  s^e  of  rmiformity 
this  change  is  also  being  incorporated  in 
24  CFR  232.906(d)  covering  inspection 
fees  on  mortgage  insurance  for  nursing 
homes  and  related  faciUties. 

B.  Proposed  Rule  and  Public  Response 

The  E)epartment  received  a  total  of  9 
comments  in  response  to  the  July  1, 
1993,  proposed  rule  (58  FR  35724):  eight 
fit3m  private  mortgage  companies  or 
developers  and  one  from  a  national 
trade  organization.  The  National 
Association  of  Home  Builders. 

Seven  comments  expressed  general 
approval  of  the  rule  but  set  forth 
specific  objections/recommendations. 
Two  commenters  (private  companies) 
expressed  general  opposition  to  the  rule 
but  raised  very  similar  objections/ 
reconunendations  as  those  generally 
approving  of  the  rule. 

The  following  specific  objections/ 
recommendations  were  raised  in 
connection  with  the  rule. 

1.  Increase  in  Processing  Fees.  Five 
commenters  questioned  the  manner  in 
which  the  rule  raises  processing  fees 
across  the  board  on  a  fixed  basis 
without  regard  to  the  wide  variations  in 
types  and  size  of  FHA  appUcations. 

With  respect  to  loan  size  a  number  of 
points  were  raised: 
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a.  FHA  is  now  priced  to  attract  most 
strongly  the  business  on  which  it  loses 
money  in  processing — the  “little”  loans 
which  it  “subsidizes”  by  charging  far 
less  than  the  processing  costs. 

b.  FHA  is  already  now  priced  to  be 
richly  profitable  on  larger  loans,  which 
currently  pay  an  above  market  price  for 
processing  to  the  extent  they  pay  more 
than  about  $20,000. 

c.  A  price  change  to  0.5%  will 
inevitably  drive  away  larger  loem 
business  that  was  profitable,  making  the 
problem  worse. 

d.  A  price  change  to  0.5%  will  leave 
FHA  still  dramatically  underpriced  and 
attractive  to  the  “Uttle”  loans,  on  which 
FHA  will  continue  to  lose  money  in 
processing. 

A  second  objection  is  that  the  cost  of 
processing  varies  greatly  not  only 
because  of  loan  size  but  also  because  of 
loan  type.  A  223(f)  refinancing  request 
is  relatively  easy  to  process  because 
there  is  an  existing  property  with 
demonstrated  rents  and  occupancy.  A 
221(d)  loan  is  inherently  more  difficult. 
The  property  does  not  yet  exist.  Plans 
must  be  reviewed.  Cost  must  be 
reviewed.  Far  greater  judgment  must  be 
brought  to  bear  to  evaluate  what  levels 
can  prudently  anticipated  for  rents, 
expenses,  and  vacancies. 

Clearly,  the  cost  to  FHA  in  processing 
a  223(f)  loan  is  not  the  same  as  that  for 
a  221  (d)  loan.  It  would,  therefore,  be 
reasonable  to  charge  more  for  221(d) 
work  than  for  223(f)  work.  Indeed,  if  the 
underlying  goal  was  to  have  the  cases 
on  which  FHA  presently  loses  money  in 
processing  bear  more  of  their  own  costs, 
it  would  be  entirely  reasonably  to  thus 
differentiate. 

One  basic  recommendation  to  address 
this  situation  would  be  retention  of  the 
current  0.3%  fee  structure  with  the 
addition  of  both  minimum  fees  (so  the 
smaller  loans  cover  more  of  their 
processing  costs,  as  they  would  be 
obliged  to  do  if  using  any  alternative 
financing  source)  and  maximum  fees  (so 
as  to  hmit  the  structural  disincentive 
that  currently  drives  the  larger  and  more 
profitable  business  away  fi-om  FHA  as  a 
source). 

This  would  provide  a  “more  level 
playing  field”  across  the  entire 
spectrum  of  loan  sizes. 

A  similar  dolleir  differentiation  would 
be  made  with  respect  to  refinancing  as 
opposed  to  new  construction  or 
substantial  rehabilitation  mortgages. 

HUD  Response:  HUD  insures 
mortgages  made  by  private  lending 
institutions  to  finance:  the  construction 
or  rehabilitation  of  multifamily  rental 
housing;  the  piux:hase  or  refinance  of 
existing  multifamily  or  nursing  home 
projects;  and  the  construction  or 


rehabilitation  of  mmsing  homes, 
intermediate  care  facilities,  assisted 
living  facilities,  and  board  and  care 
homes.  Mortgage  insurance  is  a 
contingent  Federal  Uabifity  which  is  not 
included  in  computing  the  Federal 
deficit.  However,  it  is  part  of  the 
ongoing  discussion  about  the  deficit. 

The  Federal  Credit  Reform  Act  of  1990 
requires  that  the  budgetary  treatment  of 
all  direct  loan  and  loan  guarantee 
programs  recognize,  at  the  front  end,  the 
net  cost  to  the  Federal  Government 
resulting  fium  these  transactions.  The 
Department  is  required  to  estimate  the 
amoimt  that  it  might  lose  on  all 
multifamily  project  mortgages  it  insures 
and  must  request  “credit  subsidy”  as 
part  of  its  budget  each  Fiscal  Year  (FY) 
to  cover  those  losses.  Beginning  in  FY 
1992,  each  HUD  budget  has  included  a 
request  for  credit  subsidy.  Because  of 
current  budgetary  constraints  credit 
subsidy  dollars  are  a  scarce  resoiuce. 
Large  emd  small  projects  use  up  the 
credit  subsidy  dollars  at  an  equal  rate. 
The  Department  believes  this  provides 
the  level  playing  field  referenced  above. 

A  numrar  of  commenters  indicated 
that  the  fees  charged  on  large  loans 
subsidize  small  loans.  One  commenter 
indicated  that  the  current  market  price 
for  processing  a  loan  was  about  $20,000. 
Other  comments  indicate  that  the 
increased  fee  will  drive  away  larger 
loans  and  HUD  will  continue  to  lose 
money  in  processing.  On  the  surface  it  * 
would  appear  that  the  Department’s  fee 
structiue  is  excessive.  However,  no 
other  financing  source  currently 
matches  all  the  benefits  available  with 
HUD  mortgage  insurance.  For  example, 
the  Section  221(d)(4)  program  provides 
mortgage  insurance  for  the  construction 
loan  and  permanent  loan  (for  up  to  40 
years  with  a  level  annuity  payment 
plan),  a  maximum  mortgage  based  on  90 
percent  of  the  estimated  replacement 
cost,  and  a  nonrecourse  loan.  Further, 
HUD  insurance  is  a  credit  enhancement 
that  provides  access  to  reduced 
financing  costs  and  the  secondary 
market. 

2.  Mandatory  Preapplication 
Conferences 

Five  commenters  took  issue  with 
these  provisions  in  the  rule.  The 
consensus  was  that: 

1.  Preapplication  conferences  should 
never  be  required  (and  should  be 
discouraged  as  a  relatively 
counterproductive  use  of  staff  time)  on 
all  refinancing  transactions.  This  would 
specifically  include  223(a)(7)  and  223(f) 
refinancings. 

2.  Preapplication  conferences  should 
be  optional  at  the  local  HUD  Office  level 
on  new  construction  and  substantial 


rehabiUtation  proposals.  Such 
conferences  are  not  vmiversally 
necessary  and  the  proposed  rule  would 
lumecessarily  restrict  local  HUD  Office 
flexibihty  in  this  matter.  The  result  of 
requiring  conferences  in  all  cases  will 
be  wasteful  and  unneeded  delays  in 
FHA  processing. 

HUD  Response:  As  previously  stated, 
one  of  the  Office  of  Housing’s  goals  is 
to  speed  up  mortgage  insurance 
processing.  The  submission  of  complete 
well-documented  applications  by 
sponsors/mortgagors  is  essential  to 
expeditious  processing.  The  Department 
cannot  process  loans  expeditiously  and 
meet  its  time  goals  if  applications  are 
incomplete,  and  time  is  wasted  hy  going 
back  to  the  sponsor/mortgagor. 

However,  based  on  comments  from 
Industry  and  the  local  HUD  Offices, 

HUD  realizes  that  a  national  solution 
like  a  mandatory  preapplication 
conference  does  not  t^e  into  accoimt 
the  experience  level  of  the  development 
team.  Therefore,  the  Department  has 
modified  the  proposed  regulation  to 
accommodate  differing  levels  of 
sophistication  and  experience.  The  local 
HUD  Office  will  decide,  on  a  case-by¬ 
case  basis,  if  a  preapplication 
conference  is  necessary.  The 
Department,  however,  strongly 
recommends  a  preapplication 
conference  for  all  new  mortgage 
insurance  applications  involving  new 
sponsors/mortgagors. 

3.  Requiring  Technical  Liaison  by  HUD 
Staff 

Two  commenters  said  that  the  rule 
proposal  requiring  HUD  technical  staff 
to  provide  lieuson  services  to  Sponsor’s 
design  architect  in  development  of 
drawings,  specifications,  and  cost 
estimates  is  unrealistic.  They  noted  that 
the  local  HUD  Offices  they  have  dealt 
with  have  generally  lacked  the  staff, 
expertise  and  time  to  commit  to  this 
significant  imdertaking. 

HUD  Response:  Local  HUD  Offices  are 
being  given  the  tools  necessary  to 
commit  to  this  activity.  Previously,  the 
Department  provided  the  local  HUD 
Office  with  delegated  processing  and 
technical  assistance  contracts  to  level 
their  workload.  To  enhemce  the  skill 
level  of  the  local  HUD  Office  staff,  HUD 
is  currently  streamlining  the 
underwriting  process,  developing 
computer  systems  that  will  frw  local 
HUD  Office  staff  from  the  rote  aspects 
of  their  duties,  and  providing  bodi 
formal  and  informal  training.  Therefore, 
the  Department  is  confident  that  the 
local  HUD  Offices  will  be  able  to 
perform  this  task. 
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4.  Efficient  Processing  by  HUD  Staff 

Three  commenters  raised  the  issue  of 
efficient  processing  by  local  HUD  Office 
staff.  Tbe  following  is  an  example  of  a 
typical  comment: 

Although  we  do  not  disagree  with  the 
imposition  of  a  fee  at  the  SAMA  or 
Feasibility  stage,  we  believe  that  those 
applicants  who  are  paying  fees  for  both 
SAMA  or  Feasibility  (as  appropriate)  and 
Finn  Commitment  applications  should,  in 
consideration  of  fees  paid,  obtain  processing 
within  the  time  frames  as  per  the  HUD 
regulations  and  handbooks.  Currently,  this  is 
not  happening;  processing  times  are  now 
indeterminate.  Applicants  have  paid  fees  and 
are  unable  to  obtain  response  from  the  HUD 
Offices  as  to  when  applications  will  be 
processed  and  returned  to  the  Sponsor/ 
applicants,  which  is  unreasonable, 
notwithstanding  of  the  amount  of  fees 
charged.  Such  delays  in  processing  are 
causing  tremendous  carrying  costs  to 
Sponsors,  Architects,  Contractors,  and  HUD 
approved  lenders. 

HUD  Response:  The  Department 
recognizes  that  processing  delays  are 
costly  to  the  Industry  and  to  HUD.  For 
this  reason  the  Department  is 
imdergoing  the  process  of  reinvention 
and  reorganization.  Short  term  measures 
to  reduce  the  workload  were  made 
available  to  local  HUD  Offices  in  the 
form  of  Delegated  Processing  and 
Technical  Assistance  Contracts.  The 
Department  is  cmrently  looking  at  the 
imderwriting  process  to  determine 
which  activities  can  prudently  be 
modified  or  eliminatsd  altogether. 
Ultimately,  the  Multifamily  Production 
Branch  in  the  local  HUD  Office  will 
have  a  more  efficient  operation. 

5.  Site  Appraisal  and  Market  Analysis 
(SAMA) 

Two  commenters  questioned  the  need 
for  a  review  of  preliminary  plans,  etc., 
after  SAMA  approval.  One  made  the 
following  recommendation. 

The  proposed  rule  creates  a  new 
mandatory  processing  step  for  all  sponsors 
who  utilize  the  SAMA  processing  stage.  This 
new  step  would  occur  after  SAMA  approval 
and  would  require  sponsors  to  submit 
preliminary  drawings,  specifications  and  cost 
estimates,  with  a  processing  fee,  to  HUD  for 
review  and  comment.  While  this  step  would 
be  very  useful  to  certain  sponsors  who  desire 
HUD  input  on  these  documents,  it  would 
delay  processing  for  those  projects  with 
designs  that  had  previously  b^n  approved 
by  HUD  and  with  costs  that  the  sponsor  felt 
would  be  acceptable  to  HUD  at  the  firm 
commitment  stage.  Therefore,  we  suggest  that 
this  step  be  optional  at  the  election  of  the 
sponsor. 

HUD  Response:  The  Department 
needs  to  interact  with  the  development 
team  of  a  proposed  project  at  this 
critical  stage.  The  local  HUD  Office’s 


continuous  liaison  during  the  design 
development  is  critical  for  streamlining 
the  underwriting  process.  However, 
based  on  Industry  comments  the 
Department  has  modified  the  process. 
The  local  HUD  Office  will  not  request 
the  owner’s  cost  estimates  nor  will  it 
produce  cost  estimates  during  the 
interim  period.  Of  course,  if  the 
development  team  is  using  a  previously 
approved  design  then  the  loc^  HUD 
Office  input  will  be  greatly  reduced. 

6.  Replace  SAMA  With  Feasibility  Stage 

One  commenter  made  this 
recommendation: 

I  agree  with  your  proposal  to  charge  a  fee 
at  Feasibility  comparable  to  the  required  at 
SAMA.  I  feel  a  better  approach,  however, 
would  be  to  replace  the  SAMA  stage  with 
Feasibility  for  new  construction  as  well.  This 
system,  which  prevailed  in  the  early  1970’s, 
would  give  a  more  detailed  first  look  which 
would,  I  believe,  offer  early  euthanasia  to 
infeasible  projects  and  ex{^ite  processing  of 
those  that  make  it  to  the  Firm  stage. 

HUD  Response:  The  Department 
disagrees  with  this  recommendation 
since  it  would  slow  down  the 
processing  of  proposed  new 
construction  projects  while  at  the  same 
time  increasing  the  sponsor’s  out-of- 
pocket  cost.  SAMA  processing 
establishes  the  land  value  fully 
improved,  the  acceptability  of  the 
proposed  project  site,  the  proposed 
composition,  number  and  size  of  the 
units,  the  market  for  the  munber  of 
proposed  units,  and  the  acceptability  of 
the  proposed  unit  rents.  To  do 
feasibility  processing,  the  sponsor 
would  need  to  supply,  as  part  of  the 
application  package,  drawings  and 
specifications.  The  sponsor  would  incur 
substantial  cost  without  knowing  if 
there  was  a  market  for  the  project.  In 
tvum,  the  Department  would  have  to 
review  the  plans  and  specifications 
before  determining  a  market  exists  for 
the  proposed  project. 

7.  Mortgagee  Has  Option  To  Go  Directly 
to  Final  Processing  Stage 

One  commenter  recommended  that 
the  rule  be  revised  to  set  forth  more 
clearly  this  option  of  the  mortgagee. 

HUD  Response:  The  Department’s 
existing  administrative  policy  permits 
combining  different  stages  of 
processing.  However,  over  the  years 
there  has  been  some  confusion  over  this 
pohcy.  To  clarify  existing  Departmental 
policy,  this  rule  modifies  the  regulations 
to  state  that  at  the  option  of  the  local 
HUD  Office  the  SAMA/Feasibility 
processing  may  be  combined  with  the 
firm  commitment  processing.  However, 
HUD  recommends  this  approach  only  in 


the  case  of  an  experienced  development 
team. 

8.  Charge  Application  Fees  for  Section 
202  Projects 

One  commenter  asked  why 
application  fees  are  not  also  charged  in 
connection  with  Section  202  projects  for 
the  elderly  and  disabled.  The 
commenter  claimed- much  more  time 
and  effort  go  into  the  imderwriting  of 
such  projects. 

HUD  Response:  The  Section  202/811 
Capital  Advance  Program  does  not 
involve  mortgage  insurance.  This 
program  provides  funding  to  nonprofit 
organizations  that  house  the  elderly  and 
persons  with  disabilities,  two  imder- 
served  segments  of  the  general  housing 
population.  Since  the  funding  com^ 
directly  fit)m  the  Department,  there  is 
no  reason  to  charge  any  processing  fees. 
Further,  the  Department  recognizes  that 
the  program  is  labor  intensive  and  bas 
established  a  working  group  to  look  at 
ways  to  streamline  the  program. 

C.  Other  Matters 
Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  economic 
impact  of  this  rule  is  not  significant,  and 
affects  small  and  large  entities  equally. 

Environment 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affect  the 
physic^  condition  of  project  areas  on 
building  sites  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  order.  No 
programmatic  or  policy  changes  result 
from  its  promulgation  which  would 
affect  the  existing  relationship  between 
the  federal  government  and  state  and 
local  government. 
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Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  dees  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  euid 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule  as  those 
policies  and  programs  relate  to  family 
concerns. 

List  of  Subjects 
24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement,  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — ^housing  and 
community  development,  Minimiun 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities. 

Loan  programs — ^health.  Loan 
programs — chousing  and  community 
development.  Mortgage  insurance. 
Nursing  homes.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  241 

Energy  conservation.  Home 
improvement.  Loan  programs — Chousing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  24  CFR  parts  200,  232, 
and  241  are  amended  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-17152-18;  42 
U.S.Q  3535(d). 

2.  The  text  of  §'200.40  is  added  to 
read  as  follows: 

§200.40  HUD  fees. 

The  following  fees  apply  to  mortgages 
to  be  insured  under  this  part. 

(a)  Application  fee — SAMA  letter  (for 
new  construction).  An  appUcation  fee  of 
$1  per  thousand  dollars  of  the  requested 
mortgage  shall  accompany  the 
application  for  a  SAMA  letter.  An 
additional  fee  of  $1  per  thousand  dollars 
of  the  requested  mortgage  amount  shall 


be  charged  for  the  review  of  plans  and 
specifications. 

(b)  Application  fee— feasibility  letter 
(for  substantial  rehabilitation).  An 
application  fee  of  $3  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  the 
application  for  a  feasibility  letter. 

tc)  Application  fee — conditional 
commitment.  For  a  mortgage  being 
insured  imder  section  223(f)  of  the  Act 
(12  U.S.C.  1715n),  an  application- 
commitment  fee  of  $3  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  an  application 
for  conditional  commitment.  For  a 
mortgage  being  insured  imder  section 
242  of  the  Act  (12  U.S.C.  1715z-7),  an 
application  fee  of  $1.50  per  thousand 
dollars  of  the  amoimt  loaned  shall  be 
paid  to  the  Commissioner  at  the  time 
the  hospital  proposal  is  submitted  to  the 
Secretary  of  He^th  and  Hiunan  Services 
for  approval. 

(dj  Application  fee — firm 
commitment:  General.  (1)  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  an  application  for  firm 
commitment  shall  be  accompanied  by 
an  application-commitment  fee  which, 
when  added  to  any  prior  fees  received 
in  connection  with  appUcations  for  a 
SAMA  letter  or  a  feasibility  letter  will 
aggregate  $5  per  thousand  dollars  of  the 
requested  mortgage  amoimt  to  be 
insured.  The  payment  of  an  application- 
commitment  fee  shall  not  be  required  in 
connection  with  an  insured  mortgage 
involving  the  sale  by  the  government  of 
housing  or  property  acquired,  held  or 
contracted  pursuant  to  the  Atomic 
Energy  Community  Act  of  1955  (42 
U.S.C.  2301  et  seq.). 

(2)  Application  fee— firm 
commitment:  Hospitals.  A  firm- 
commitment  fee  which,  when  added  to 
the  application  fee,  shall  aggregate  $3 
per  thousand  dollars  of  the  amount  of 
the  loan  set  forth  in  the  firm 
commitment  shall  be  paid  within  30 
days  after  the  date  of  die  commitment. 

If  the  payment  of  a  commitment  fee  is 
not  received  by  the  Commissioner 
within  30  days  after  the  date  of  issuance 
of  the  commitment,  the  commitment 
shall  expire  on  the  30th  day. 

(e)  Inspection  fee.  (1)  In  general.  The 
firm  commitment  may  provide  for  the 
payment  of  an  inspection  fee  in  an 
amount  not  to  exceed  $5  per  thousand 
dollars  of  the  commitment.  If  an 
inspection  fee  is  required,  it  shall  be 
paid  as  follows: 

(i)  If  the  case  involves  insurance  of 
advances,  at  the  time  of  initial 
endorsement;  or 

(ii)  If  the  case  involves  insurance 
upon  completion,  before  the  date 
construction  is  begun. 


(2)  Existing  projects.  For  a  mortgage 
being  insured  under  section  223(f)  of  the 
Act,  if  the  application  provides  for  the 
completion  of  repairs,  replacements 
and/or  improvements  (repairs),  the 
Commissioner  will  charge  an  inspection 
fee  equal  to  one  percent  (1%)  of  the  cost 
of  the  repairs.  However,  where  the 
Commissioner  determines  the  cost  of 
repairs  is  minimal,  the  Commissioner 
may  establish  a  minimum  Inspection  fee 
that  exceeds  one  percent  of  the  cost  of 
repairs  and  can  periodically  increase  or 
decrease  this  minimum  fee. 

(f)  Fees  on  increases — (1)  In  general. 
Paragraph  (f)(1)  of  this  section  applies  to 
all  applications  except  applications 
involving  hospitals. 

(i)  Increase  in  firm  commitment 
before  endorsement.  An  application, 
filed  before  initial  endorsement  (or 
before  endorsement  in  a  case  involving 
insurance  upon  completion),  for  an 
increase  in  the  amount  of  an 
outstanding  firm  commitment  shall  be 
accompanied  by  a  combined  additional 
application  and  commitnjent  fee.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
requested  increase.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  m  additional  inspection 
fee  shall  be  paid  in  an  amoimt 
computed  at  the  same  dollar  rate  per 
thousand  dollars  of  the  amount  of 
increase  in  commitment  as  was  used  for 
the  inspection  fee  required  in  the 
original  commitment.  When  insurance 
of  advances  is  involved,  the  additional 
inspection  fee  shall  be  paid  at  the  time 
of  initial  endorsement.  When  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
before  the  date  construction  is  begun  or 
if  construction  has  begun,  it  shall  be 
paid  with  the  application  for  increase. 

(ii)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
final  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  a  combined  additional 
application  and  commitment  fee  shall 
accompany  the  application.  This 
combined  additional  fee  shall  be  in  an 
amount  which  will  aggregate  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  accompany  the  application  in 
an  amount  not  to  exceed  the  $5  per 
thousand  dollars  of  the  amount  of  the 
increase  requested. 

(iii)  Loan  to  cover  operating  losses.  In 
connection  with  a  loan  to  cover 
operating  losses  (see  §  200.22),  a 
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combined  application  and  commitment 
fee  of  $5  per  thousand  dollars  of  the 
amount  of  the  loan  applied  for  shall  be 
submitted  with  the  application  for  a 
finn  commitment.  No  inspection  fee 
shall  be  required. 

(2)  Hospitals.  Paragraph  (f)(2)  of  this 
section  applies  to  appUcations  in 
connection  with  a  mortgage  to  be 
insured  under  section  242  of  the  Act. 

(i)  Increase  in  commitment  prior  to 
endorsement.  Upon  an  application,  filed 
prior  to  initial  endorsement  (or  prior  to 
endorsement  in  a  case  involving 
insurance  upon  completion),  for  an 
increase  in  die  amount  of  an 
outstanding  commitment,  an  additional 
application  fee  of  $1.50  per  thousand 
dollars  computed  on  the  amount  of  the 
increase  requested  shdl  accompany  the 
application.  Any  increase  in  the  amount 
of  a  commitment  shall  be  subject  to  the 
payment  of  an  additional  commitment 
fee  which,  when  added  to  the  additional 
application  fee,  will  aggregate  $3  per 
thousand  dollars  of  the  amoimt  of  the 
increase.  The  additional  commitment 
fee  shall  be  paid  within  30  days  after  the 
date  of  the  amended  commitment.  If  the 
additional  commitment  fee  is  not  paid 
within  30  days,  the  commitment  for  the 
increased  amount  will  expire  and  the 
previous  commitment  will  be  reinstated. 
If  an  inspection  fee  was  required  in  the 
original  commitment,  an  additional 
inspection  fee  shall  be  paid  in  an 
amoimt  not  to  exceed  $5  per  thousand 
dollars  of  the  amoimt  of  increase  in 
commitment.  Where  insurance  of 
advances  is  involved,  the  additional 
inspection  fee  shall  be  paid  at  the  time 
of  initial  endorsement.  Where  insurance 
upon  completion  is  involved,  the 
additional  inspection  fee  shall  be  paid 
prior  to  the  date  construction  is  b^un 
or  within  30  days  after  the  date  of  the 
issuance  of  the  amended  commitment,  if 
construction  has  begun. 

(ii)  Increase  in  mortgage  between 
initial  and  final  endorsement.  Upon  an 
application,  filed  between  initial  and 
fbial  endorsement,  for  an  increase  in  the 
amount  of  the  mortgage,  either  by 
amendment  or  by  substitution  of  a  new 
mortgage,  an  additional  application  fee 
of  $1.50  per  thousand  dollars  computed 
on  the  amount  of  the  increase  requested 
shall  accompany  the  application.  The 
approval  of  any  increase  in  the  amount 
of  the  mortgage  shall  be  subject  to  the 
payment  of  an  additional  commitment 
fee  which,  when  added  to  the  additional 
application  fee,  will  aggregate  $3  per 
thousand  dollars  of  the  amount  of  the 
increase  granted.  If  an  inspection  fee 
was  required  in  the  original 
commitment,  an  additional  inspection 
fee  shall  be  paid  in  an  amount  not  to 
exceed  $5  per  thousand  dollars  of  the 


amount  of  the  increase  granted.  The 
additional  commitment  and  inspection 
fees  shall  be  paid  within  30  days  after 
the  increase  is  granted. 

(g)  Reopening  of  expired 
commitments.  An  expired  commitment 
may  be  reopened  if  a  request  for 
reopening  is  received  by  the 
Conunissioner  within  90  days  of  the 
expiration  of  the  commitment.  The 
reopening  request  shall  be  accompanied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
conunitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a 
new  application,  accompanied  by  the 
required  application  and  commitment 
fee,  must  be  submitted. 

(h)  Transfer  fee.  Upon  application  for 
approval  of  a  transfer  of  physical  assets 
or  the  substitution  of  mortgagors,  a 
transfer  fee  of  50  cents  per  thousand 
dollars  shall  be  paid  on  the  original  face 
amount  of  the  mortgage  in  all  cases, 
except  that  a  transfer  fee  shall  not  be 
paid  where  both  parties  to  the  transfer 
transaction  are  nonprofit  organizations. 

(i)  Refund  of  fees.  If  the  amount  of  the 
commitment  issued  or  increase  in 
mortgage  granted  is  less  than  the 
amount  applied  for,  the  Commissioner 
shall  refund  the  excess  amount  of  the 
application  and  commitment  fees 
submitted  by  the  applicant.  If  an 
application  is  rejected  before  it  is 
assigned  for  processing,  or  in  such  other 
instances  as  the  Conunissioner  may 
determine,  the  entire  application  and 
commitment  fee  or  any  portion  thereof 
may  be  returned  to  the  applicant. 
Commitment,  inspection  and  reopening 
fees  may  be  refunded,  in  whole  or  in 
part,  if  it  is  determined  by  the 
Commissioner  that  there  is  a  lack  of 
need  for  the  housing  or  that  the 
construction  or  financing  of  the  project 
has  been  prevented  because  of 
condemnation  proceedings  or  other 
legal  action  taken  by  a  governmental 
b(^y  or  public  agency,  or  in  such  other 
instances  as  the  Conunissioner  may 
determine.  A  transfer  fee  may  be 
refunded  only  in  such  instances  as  the 
Commissioner  may  determine. 

(j)  Fees  not  required.  The  payment  of 
an  application,  commitment,  inspection, 
or  reopening  fee  shall  not  be  required  in 
cormection  with  the  insurance  of  a 
mortgage  involving  the  sale  by  the 
Secretary  of  any  property  acquired 
under  any  section  or  title  of  the  Act. 

3.  The  text  of  §  200.45  is  added  to 
read  as  follows; 

§  200.45  Processing  of  applications. 

(a)  Preapplication  conference.  Except 
for  mortgages  insured  under  section 
241(f)  or  242  of  the  Act,  the  local  HUD 


Office  will  determine  whether 
participation  in  such  a  conference  is 
requir^  as  a  condition  to  submission  of 
an  initial  application  for  either  a  site 
appraisal  and  market  analysis  (SAMA) 
letter  (for  new  construction),  a 
feasibility  letter  (for  substantial 
rehabilitation),  or  for  a  firm 
commitment.  The  project  sponsor  may 
elect  (after  the  preapplication 
conference  if  required)  to  submit  an 
appUcation  for  a  SAMA  or  a  feasibility 
letter  (as  appropriate),  or  for  a  firm 
commitment  for  insurance  depending 
upon  the  completeness  of  the  drawings, 
specifications  and  other  required 
exhibits.  An  appUcation  for  a  SAMA  or 
feeisibiUty  letter  may  be  submitted  by 
the  project  sponsor.  An  appUcation  for 
a  film  commitment  for  insurance  must 
be  submitted  by  both  the  project 
sponsor  and  an  approved  mortgagee. 
AppUcations  shall  be  submitted  to  the 
lo^  HUD  Office  on  HUD-approved 
forms.  No  appUcation  wiU  be 
considered  unless  accompanied  by  all 
exhibits  required  by  the  form  and 
program  handbooks.  At  the  option  of  the 
local  HUD  Office,  the  SAMA/FeasibiUty 
letter  stage  of  processing  can  be  - 
combined  with  the  firm  commitment 
st^e  of  processing. 

(b)  Firm  commitment  requirement.  An 
application  for  a  firm  commitment  must 
be  made  by  an  approved  mortgagee  for 
any  project  for  wMch  a  mortgagor  seeks 
mortgage  insurance  under  the  Act. 

(c)  Staged  applications.  Staged 
appUcations  leading  to  an  appUcation 
for  firm  commitment  shaU  made  as 
determined  appropriate  by  the 
Commissioner,  and  in  accordance  with 
such  terms  and  conditions  estabUshed 
by  the  Commissioner.  The  intermediate 
stages  to  firm  commitment  may  include 
a  site  appraisal  and  mariiet  analysis 
(SAMA)  letter  stage  or  a  feasibility  letter 
stage  and  a  conditional  commitment. 
The  conditional  commitment  stage 
appUes  only  to  mortgages  to  be  insured 
pursuant  to  section  223(f)  of  the  Act. 

(d)  Effect  of  SAMA  letter,  feasibility 
letter,  and  firm  commitment — (1)  SAMA 
letter,  (i)  The  issuance  of  a  SAMA  letter 
indicates  completion  of  the  site 
appraisal  and  market  analysis  stage  to 
determine  initial  acceptahiUty  of  the  site 
and  recognition  of  a  specific  market 
need.  The  SAMA  letter  is  not  a 
commitment  to  insure  a  mortgage  for  the 
proposed  project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
commitment  to  insure.  The  SAMA  letter 
precedes  the  later  submission  of 
acceptable  plans  and  specifications  for 
the  proposed  project  and  is  limited  to 
advising  the  applicant  as  to  the 
following  determinations  of  the 
Commissioner,  which  shall  not  be 
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changed  to  the  detriment  of  an 
appUcant,  if  the  application  for  a  firm 
commitment  is  received  before 
expiration  of  the  SAMA  letter: 

(A)  The  land  value  fully  improved 
(with  off-site  improvements  installed); 

(B)  The  acceptability  of  the  proposed 
project  site,  the  proposed  composition, 
niimber  and  size  of  the  units  and  the 
market  for  the  niunber  of  proposed 
units.  Where  the  application  is  not 
acceptable  as  submitted,  but  can  be 
made  acceptable  by  a  change  in  the 
niunber,  size,  or  composition  of  the 
units,  the  SAMA  letter  may  establish  the 
specific  lesser  number  of  units  which 
would  be  acceptable  and  any  acceptable 
alternative  plan  for  the  composition  and 
size  of  imits;  and 

(C)  The  acceptability  of  the  imit  rents 
proposed.  Where  rent  levels  are 
unacceptable,  the  SAMA  letter  may 
establi^  specific  rents  which  are 
acceptable. 

(ii)  After  receiving  a  SAMA  letter,  the 
sponsor  shall  submit  design  dravdngs 
and  specifications  in  a  timefiame 
prescribed  by  the  Commissioner.  The 
Commissioner  will  review  and  comment 
on  design  development  and  the 
drawings  and  specifications.  The 
comments  will  be  provided  to  the 
sponsor  for  use  in  preparing  a  firm 
commitment  application. 

(2)  Feasibility  letter.  The  issuance  of 
a  feasibility  letter  indicates  approval  of 
the  preliminary  work  write-up  and 
outline  specifications  and  completion  of 
technical  processing  involving  the 
estimated  rehabilitation  cost  of  the 
project,  the  “as  is”  value  of  the  site,  the 
detailed  estimates  of  operating  expenses 
and  taxes,  the  specific  unit  rents,  the 
vacancy  allowance,  and  the  estimated 
mortgage  amount.  The  issuance  of  a 
feasibility  letter  is  not  a  commitment  to 
insure  a  mortgage  for  the  proposed 
project  and  does  not  bind  the 
Commissioner  to  issue  a  firm 
conunitment  to  insure.  Determinations 
found  in  a  feasibility  letter  are  not  to  be 
binding  upon  the  Department  and  may 
be  changed  in  whole  or  in  part  at  any 
later  point  in  time.  The  letter  may  even 
be  unilaterally  terminated  by  the 
Commissioner  if  found  necessary. 

(3)  Conditional  commitment.  The 
issuance  of  a  Section  223(f)  conditional 
commitment  indicates  completion  of 
technical  processing  involving  the 
estimated  value  of  the  property,  the 
detailed  estimates  of  rents,  o|>erating 
expenses  and  taxes  and  an  estimated 
mortgage  amount. 

(e)  Term  of  SAMA  letter,  feasibility 
letter,  and  conditional  commitment.  A 
SAMA  letter,  a  feasibility  letter,  and  a 
conditional  commitment  shall  be 


effective  for  whatever  term  is  specified 
in  the  respective  letter  or  commitment. 

(f)  Rejection  of  an  application.  A 
significant  deviation  in  an  application 
from  the  Conunissioner’s  terms  or 
conditions  in  an  earlier  stage 
application  commitment  or  agreement 
shall  be  grounds  for  rejection.  The  fees 
paid  to  such  date  shall  be  considered  as 
having  been  earned  notwithstanding 
such  rejection.  (Approved  by  the  Office 
of  Management  and  Budget  under 
control  number  2502-0029.) 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 

INTERMEDIATE  CARE  FACILITIES, 
BOARD  AND  CARE  HOMES,  AND 
ASSISTED  UVING  FACILITIES. 

4.  The  authority  citation  24  CFR  part 
232  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715w;  42 
U.S.C  3535(d). 

5.  Section  232.906  is  revised  to  read 
as  follows: 

§  232.906  Processing  of  applications  and 
required  fees. 

(a)  Processing  of  applications.  The 
local  HUD  Office  will  determine 
whether  participation  in  a 
preapplication  conference  is  required  as 
a  conffition  to  submission  of  an  initial 
application  for  either  a  conditional  or 
fbrm  commitment.  After  the 
preapplication  conference  an 
application  for  a  conditional  or  firm 
commitment  for  insurance  of  a  mortgage 
on  a  project  shall  be  submitted  by  the 
sponsor  and  an  approved  mortgagee. 
Such  application  shall  be  submitted  to 
the  local  HUD  Office  on  a  HUD 
approved  form.  An  application  may,  at 
the  option  of  the  applicant,  be 
submitted  for  a  firm  commitment 
omitting  the  conditional  commitment 
stage.  No  application  shall  be 
considered  unless  accompanied  by  all 
exhibits  required  by  the  form  and 
program  handbooks.  An  application 
may  be  made  for  a  commitment  which 
provides  for  the  insurance  of  the 
mortgage  upon  completion  of  any 
improvements  or  for  a  commitment 
which  provides,  in  accordance  with 
standees  established  by  the 
Commissioner,  for  the  completing  of 
specified  repairs  and  improvements 
after  endorsement. 

(b)  Application  fee — conditional 
commitment.  An  application- 
commitment  fee  of  $3  per  thousand 
dollars  of  the  requested  mortgage 
amount  shall  accompany  em  application 
for  conditional  commitment. 

(c)  Application  fee — firm 
commitment.  An  application  for  firm 
commitment  shall  be  accompanied  by 


an  application-commitment  fee  of  $5 
per  ffiousand  dollars  of  the  requested 
mortgage  amount  to  be  insured  less  any 
amount  previously  received  for  a 
conditional  commitment. 

(d)  Inspection  fee.  Where  an 
application  provides  for  the  completion 
of  repairs,  replacements  and/or 
improvements  (repairs),  the 
Commissioner  will  charge  an  inspection 
fee  equal  to  one  percent  (1%)  of  the  cost 
of  the  repairs.  However,  where  the 
Commissioner  determines  the  cost  of 
repairs  is  minimal,  the  Commissioner 
may  establish  a  minimum  inspection  fee 
that  exceeds  one  percent  of  the  cost  of 
repairs  and  can  periodically  increase  or 
decrease  this  minimum  fee. 

(e)  Cross-reference.  The  provisions  of 
paragraphs  (f)(1)  (Fee  on  increases),  (g) 
(Reopening  of  expired  commitments), 

(h)  (Transfer  fee),  (i)  (Refund  of  fees), 
and  (j)  (Fees  not  required)  of  §  200.40  of 
this  chapter  apply  to  applications 
submitted  under  subpart  E  of  this  part. 

PART  241—  SUPPLEMENTARY 
RNANCING  FOR  INSURED  PROJECT 
MORTGAGES 

6.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority.  12  U.S.C.  1715b,  17152-6;  42 
U.S.Q  3535(d). 

7.  Section  241.505  is  revised  to  read 
as  follows. 

$241 .505  Processing  of  applications  and 
required  fees. 

(a)  Preapplication  conference.  The 
local  HUD  Office  will  determine 
whether  participation  in  a 
preapplication  conference  is  required  as 
a  conffition  to  submission  of  an  initial 
application  for  a  firm  commitment  for 
insurance  of  an  energy  savings 
improvement  loan  on  a  project.  An 
application  for  a  firm  commitment  for 
insurance  must  be  submitted  by  both 
the  project  sponsor  and  an  approved 
lender.  AppUcations  shall  be  submitted 
to  the  local  HUD  Office  on  HUD- 
approved  forms.  No  application  will  be 
considered  imless  accompanied  by  all 
exhibits  required  by  the  form  and 
program  handbooks. 

(b)  Application  for  firm  commitment. 
An  application  for  a  firm  conunitment 
shall  be  accompanied  by  the  payment  of 
an  application  fee  of  $5  per  thousand 
doll^  of  the  requested  loan  amount  to 
be  insured. 

(c)  Cross-reference.  The  provisions  of 
paragraphs  (e)  (Inspection  fee),  (f)(1) 
(Fee  on  increases),  (g)  (Reopening  of 
expired  commitments),  (i)  (Refund  of 
fees),  and  (j)  (Fees  not  required)  of 

§  200.40  of  this  chapter  apply  to 
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applications  submitted  imder  subpart  E 
of  this  part. 

8.  Section  241.510  is  revised  to  read 
as  follows: 

§241.510  Commitments 

(a)  Firm  Commitment.  The  issuance  of 
a  firm  commitment  indicates  the 
Commissioner’s  approval  of  the 
application  for  insurance  and  sets  forth 
the  terms  and  conditions  upon  which 
the  loan  will  be  insured. 

(b)  Types  affirm  commitment.  (1) 
Where  the  amount  of  the  loan  is 
$250,000  or  more,  the  firm  commitment 
may  provide  for  the  insmrance  of 
advances  of  lotm  money  made  dming 
construction  or  may  provide  for  the 
insurance  of  the  loan  after  completion  of 
the  improvements. 

(2)  Where  the  amoimt  of  the  loan  is 
less  than  $250,000,  the  firm 
commitment  shall  provide  for  insurance 
of  the  loan  after  completion  of  the 
improvements. 

(c)  Term  of  commitment.  (1)  A  firm 
commitment  to  insiue  advances  shall  be 
effective  for  a- period  of  not  more  than 
60  days  from  the  day  of  issuance. 

(2)  A  firm  commitment  to  insure  upon 
completion  shall  be  effective  for  a 
designated  term  within  which  the 
borrower  is  reqviired  to  begin 
construction,  and  if  construction  is 
begim  as  required,  the  commitment 
shall  be  effective  for  such  additional 
period,  estimated  by  the  Commissioner, 
as  will  allow  for  completion  of 
construction. 


(3)  The  term  of  a  firm  commitment 
may  be  extended  in  such  a  manner  as 
the  Commissioner  may  prescribe. 

9.  Section  241.640  is  revised  to  read 
as  follows: 

§  241 .640  Employment  discrimination 
prohibited. 

Any  contract  or  subcontract  executed 
for  the  performance  of  constructing  the 
improvements  to  the  project  shall 
provide  that  there  sh^  be  no 
discrimination  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex,  familial  status, 
disability,  age,  or  national  origin. 

10.  Section  241.1015  is  revised  to  read 
as  follows: 

§  241 .1 01 5  Processing  of  applications  and 
required  fees. 

(a)  Application.  An  application  for  the 
issuance  of  a  firm  commitment  for 
insurance  of  an  equity  or  acquisition 
loan  on  a  project  shaU  be  submitted  by 
an  approved  lender  and  by  the  owner  or 
purchaser  of  the  project  to  the 
Commissioner  on  a  form  prescribed  by 
the  Commissioner.  No  application  sh^l 
be  considered  unless  the  exhibits  called 
for  by  such  forms  are  furnished. 

(b)  Commitment  Fees.  An  application 
for  a  firm  commitment  shall  be 
accompanied  by  the  parent  of  an 
application-commitment  fee  of  $5.00 
per  thousand  dollars  of  the  requested 
loan  amoimt  to  be  insured. 

11.  Section  241.1020  is  revised  to  read 
as  follows: 


§241.1020  Commitments. 

(a)  Firm  Commitment.  The  issuance  of 
a  film  commitment  indicates  the 
Commissioner’s  approval  of  the 
application  for  insurance  and  sets  forth 
the  t«ms  and  conditions  upon  which 
the  equity  or  acquisition  loan  will  be 
insured.  The  firm  commitment  may 
provide  for  the  insurance  of  advances  of 
the  equity  or  acquisition  loan 
immediately  upon  endorsement  of  the 
note. 

(b)  Term  of  Commitment.  (1)  A  firm 
commitment  is  effective  for  whatever 
term  is  specified  in  the  text  of  the 
commitment. 

(2)  'The  term  of  a  firm  commitment 
may  be  extended  in  such  manner  as  the 
Commissioner  may  prescribe. 

(c)  Reopening  of  expired 
commitments.  An  expired  firm 
commitment  may  be  reopened  if  a 
request  for  reopening  is  received  by  the 
Commissioner  within  90  days  of  the 
expiration  of  the  commitment.  'The 
reopening  request  shall  be  accom{>anied 
by  a  fee  of  50  cents  per  thousand  dollars 
of  the  amount  of  the  expired 
commitment.  If  the  reopening  request  is 
not  received  by  the  Commissioner 
within  the  required  90-day  period,  a 
new  application,  accompanied  by  the 
requii^  application  and  commitment 
fee,  must  ^  submitted. 

Date:  March  22, 1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  96-7640  Filed  3-29-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Toxic  Substances  and 
Disease  Registry 

[ATSDR-106] 

Update  on  the  Status  of  the  SuF>erfund 
Substance-Specific  Applied  Research 
Program 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  em  update  on 
the  status  of  ATSDR’s  continuing  effort 
to  implement  the  Substance-Specific 
Applied  Research  Program  (SSARP). 
Authorized  by  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(Superfund)  or  CERCLA,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604  (i)),  this  research  program 
was  initiated  on  October  17, 1991.  At 
that  time,  a  list  of  priority  data  needs  for 
38  priority  hazardous  substances  was 
annoimced  in  the  Federal  Register  (56 
FR  52178).  The  list  was  subsequently 
revised  based  on  public  comments  and 
published  in  final  form  on  November 
16, 1992  (57  FR  54150). 

The  38  substances,  each  of  which  is 
found  on  ATSDR’s  List  of  Priority 
Hazardous  Substances,  are  aldrin/ 
dieldrin,  arsenic,  benzene,  berylliiun, 
cadmium,  carbon  tetrachloride, 
chloroethane,  chloroform,  chromium, 
cyanide,  p,p’-DDT,DDE,DDD,  di(2- 
ethylhexyl)  phthalate,  lead,  mercury, 
methylene  chloride,  nickel, 
polychlorinated  biphenyl  compounds 
(PCBs),  polycyclic  aromatic 
hydrocarbons  (PAHs — includes  15 
substances),  selenium, 
tetrachloroethylene,  toluene, 
trichloroethylene,  vinyl  chloride,  and 
zinc  (56  FR  52166,  October  17, 1991). 

Priority  data  needs  for  12  additional 
priority  hazardous  substances  were 
recently  identified  and  are  also  being 
announced  in  a  Fixleral  Register  Notice. 
The  12  substances,  each  of  which  is 
included  in  ATSDR’s  List  of  Priority 
Hazardous  Substances,  are  chlordane, 
1,2-dibromo-  3-chloropropane,  di-n- 
butyl  phthalate,  disulfoton,  endrin 
(includes  endrin  aldehyde),  endosulfan 
(alpha-,  beta-,  and  endosulfan  sulfate), 
heptachlor  (includes  heptachlor 
epoxide),  hexachlorobutadiene, 
hexachlorocyclohexane  (alpha-,  beta-, 
delta-  and  gamma-),  manganese, 
methoxychlor,  and  toxaphene. 


This  Notice  also  serves  as  a 
continuous  call  for  voluntary  research 
proposals.  Private-sector  organizations 
may  volimteer  to  conduct  research  to 
address  specific  priority  data  needs  by 
indicating  their  interest  through 
submission  of  a  research  proposal  to 
ATSDR  (see  ADDRESSES  section  of  this 
Notice).  A  Tri-Agency  Superfund 
Applied  Research  Committee  (TASARC) 
comprised  of  scientists  fi'om  ATSDR, 
the  National  Toxicology  Program  (NTP), 
and  the  Environmental  Protection 
Agency  (EPA)  will  review  all  proposed 
voluntary  research  efforts. 

DATES:  ATSDR  considers  the  volimtary 
research  effort  to  be  important  to  the 
continuing  development  of  the  SSARP. 
Therefore,  the  agency  strongly 
encomages  private-sector  organizations 
to  volunteer  at  any  tim6  to  conduct 
research  to  address  identified  data 
needs  imless  ATSDR  announces  that 
research  has  already  been  initiated  for 
that  specific  data  need. 

ADDRESSES:  Private-sector  organizations 
interested  in  volunteering  to  conduct 
research  may  write  to  Dr.  William 
Qbulas,  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road, 
N.E.,  Mailstop  E-29,  Atlanta,  Georgia 
30333. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Cibulas,  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road, 
N.E.,  Mailstop  E-29,  Atlanta,  Georgia 
30333,  telephone  404-639-6306. 

SUPPLEMENTARY  INFORMATION: 
Background 

CERCLA  as  amended  by  SARA  (42 
U.S.C.  9604(i))  requires  that  ATSDR  (1) 
jointly  with  the  EPA,  develop  and 
prioritize  a  list  of  hazardous  substances 
foimd  at  National  Priorities  List  (NPL) 
sites,  (2)  prepare  toxicological  profiles 
for  these  substances,  and  (3)  assure  the 
initiation  of  a  research  program  to 
address  identified  data  needs  associated 
with  the  substances.  Before  starting 
such  a  program,  ATSDR  will  consider 
recommendations  of  the  Interagency 
Testing  Committee  on  the  type  of 
research  that  should  be  done.  This 
committee  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA). 

On  October  17, 1991,  ATSDR 
annovmced  the  identification  of  the 
priority  data  needs  for  38  priority 
hazardous  substances  (56  FR  52178), 
requested  public  comments,  and  invited 
private-  sector  organizations  to 
volunteer  to  conduct  research  to  address 
specific  priority  data  needs.  On 
November  16, 1992,  the  agency 


pubhshed  a  revised  list  of  117  priority 
data  needs  for  these  priority  hazardous 
substances  (57  FR  54150). 

The  major  goals  of  the  ATSDR  SSARP 
are  (1)  to  address  the  substance-specific 
information  needs  of  the  public  and 
scientific  conmumity,  and  (2)  to  supply 
necessary  information  to  improve  the 
database  to  conduct  comprehensive 
public  health  assessments  of 
populations  living  near  hazardous  waste 
sites.  This  progreun  will  also  provide 
data  that  can  be  generalized  to  other 
substances  or  areas  of  science,  including 
risk  assessment  of  chemicals,  thus 
creating  a  scientific  base  for  addressing 
a  broader  range  of  data  needs. 

In  section  104(i)(5)(D),  CERCLA  states 
that  it  is  the  sense  of  Congress  that  the 
costs  for  conducting  this  research 
program  be  borne  by  the  manufacturers 
and  processors  of  the  hazardous 
substances  under  TSCA  and  by 
registrants  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  of  1972  (FIFRA),  or  by  cost  recovery 
from  responsible  parties  under  CERCLA. 
To  execute  this  statutory  intent,  ATSDR 
developed  a  plan  whereby  parts  of  the 
SSARP  are  being  conducted  via 
regulatory  mechanisms  (TSCA/FIFRA), 
private-sector  voluntarism,  and  through 
the  direct  use  of  CERCLA  funds. 

The  TASARC,  comprised  of  scientists 
from  ATSDR,  NTP,  and  the  EPA  has 
been  set  up: 

(1)  To  advise  on  the  assignment  of 
priorities  on  mechanisms  for  addressing 
data  needs; 

(2)  To  coordinate  Isnowledge  of 
research  activities  to  avoid  duplication 
of  research  in  other  programs  and  imder 
other  authorities; 

(3)  To  advise  on  issues  of  science 
related  to  substance-specific  data  needs; 
and 

(4)  To  maintain  a  scheduled  forum 
that  provides  an  overall  review  of  the 
ATSDR  SSARP. 

The  TASARC  has  met  six  times  since 
the  SSARP  began.  This  Notice  is  an 
update  on  the  status  of  ATSDR’s  efforts 
to  implement  the  SSARP,  focusing  on 
ongoing  activities  relevant  to  test-rule 
development  under  TSCA/FIFRA, 
private-sector  voluntarism,  and  the 
direct  use  of  CERCLA  funds. 

Additional  data  needs  are  being 
addressed  through  an  interagency 
agreement  with  NTP,  by  ATSDR’s  Great 
L^es  Human  Health  Effects  Research 
Program,  and  other  agency  programs.  To 
date,  a  total  of  63  research  needs 
associated  with  38  ATSDR  priority 
hazardous  substances  (including  15 
polycyclic  aromatic  hydrocarbons)  are 
being  addressed  via  these  mechanisms 
(Table  1). 
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ATSDR  believes  that  these  priority 
data  needs  will  remain  on  the  agency’s 
list  imtil  ongoing  studies  to  address 
them  have  been  completed,  peer- 
reviewed,  and  accepted  by  ATSDR. 
However,  priority  data  needs  could  be 
deleted  horn  the  Ust  (Table  1)  if  upon 
re-evaluation  of  the  existing  datal^se, 
the  agency  determines  that  additional 
studies  are  no  longer  needed.  Three 
recent  examples  follow.  ATSDR,  in 
consultation  with  the  TASARC,  re¬ 
evaluated  the  database  for  acute 
inhalation  toxicity  for  vinyl  chloride 
and  determined  no  additional  data  are 
needed  at  this  time  (Table  1).  With 
regard  to  the  priority  data  need  for  oral 
developmental  toxicity  studies  for 
tetrachloroethylene  (PERC),  ATSDR 
recently  re-evaluated  the  database 
during  the  update  of  the  toxicological 
profile  for  this  substance.  ATSDR 
concluded  that  the  database  was 
sufficient  to  derive  a  minimal  risk  level 
(MRL)  for  acute  oral  exposure  based  on 
a  developmental  toxicity  study. 
Although  ATSDR  believes  that 
additional  developmental  data  would  be 
useful  to  more  fully  characterize  the 
effects  and  increeise  the  confidence  level 
of  the  MRL,  the  agency  now  believes 
that  this  data  is  more  appropriately 
classified  as  a  data  need  rather  than  a 
priority  data  need.  Therefore,  this 
priority  data  need  has  also  been  deleted 
from  the  list  (Table  1).  Similarly,  the 
priority  data  need  for  additional  acute 
oral  studies  for  trichloroethylene  has 
been  reclassified  as  a  data  need  and 
thus  deleted  fi-om  the  list  (Table  1) 
because  an  MRL  was  derived  during  the 
updating  of  the  toxicological  profile. 
Conversely,  additional  priority  data 
needs  could  be  included  in  the  ATSDR 
list  based  on  assessment  by  agency 
programs  (See  Section  F,  “Other  ATSDR 
Programs,”  which  discusses  exposure 
subregistries). 

A.  TSCA/FIFRA 

In  developing  and  implementing  the 
Substance-Specific  Applied  Reseai^ 
Program,  ATSDR,  NTP,  and  EPA  have 
established  procedures  to  identify 
priority  data  needs  of  mutual  interest  to 
Federal  programs.  These  data  needs  are 
being  addressed  through  a  program  of 
toxicologic  testing  imder  TSCA.  This 
research  will  be  conducted  according  to 
established  TSCA  procedures  and 
guidelines.  Generally,  this  testing  will 
address  more  than  one  Federal 
program’s  need.  Following  review  and 
endorsement  by  the  TASARC  oversight 
committee  during  fiscal  year  (FY)  1993, 
of  the  117  priority  data  needs  for  38 
substances,  approximately  60  priority 
data  needs  were  referred  to  the  EPA 
imder  TSCA/FIFRA  authorities. 


During  1994,  EPA  added  11  ATSDR 
substances  (and  associated  26  priority 
data  needs)  to  its  master  testing  list,  the 
first  step  in  test-rule  development  \mder 
TSCA,  Section  4  (59  FR  11434,  March 
10, 1994).  On  September  30, 1994,  EPA 
published  a  Federal  Register  Notice 
soliciting  testing  proposals  from 
industry  to  addi^  the  priority  data 
needs  identified  for  ATSDR’s  priority 
hazardous  substances  (59  FR  49934). 
Although  no  manufactiurers  or 
processors  of  these  substances  came 
forward  with  testing  proposals,  several 
industry  groups  responded  by 
submitting  proposals  to  address  some  of 
the  data  needs  via  ATSDR’s  volimtary 
research  program  described  in  detail  in 
Section  B,  “Mvate-Sector 
Volimtarism.”  The  priority  data  needs 
currently  being  addressed  by  TSCA/ 
FIFRA  are  Usted  in  Table  2. 

ATSDR  shared  its  priority  data  needs 
for  these  substances  with  other  Federal 
agencies  and  programs.  On  several 
occasions  when  ATSDR  identified 
priority  data  needs  for  oral  exposure, 
other  agencies  needed  inhalation  data. 

In  response,  ATSDR  is  considering 
proposals  to  conduct  inhalation  studies 
in  conjimction  with  physiologically 
based  pharmacokinetic  (PBPK)  studies 
in  lieu  of  oral  bioassays.  ATSDR  expects 
that  inhalation  data  derived  fiinm  these 
studies  can  be  used  with  PBPK 
modeling  to  address  its  oral  toxicity 
data  needs. 

Table  2  includes  the  priority  data 
needs  for  three  metals,  i.e.,  beryllium, 
chromium  and  mercury.  However,  the 
specific  forms  of  the  metals  to  be  tested 
are  yet  to  be  determined.  The  TASARC 
has  established  a  workgroup  to  address 
this  issue.  The  workgroup  will  also 
consider  the  needs  of  other  Federal 
agencies  and  EPA  programs.  'The  EPA 
will  solicit  testing  proposals  for  these 
three  metals  at  a  later  date. 

B.  Private-Sector  Voluntarism 

As  part  of  the  SSARP,  on  February  7, 
1992,  ATSDR  initially  announced  a  set 
of  proposed  procedures  for  conducting 
voluntary  research  (56  FR  4758). 
Revisions  based  on  public  comments 
were  published  on  November  16, 1992 
(57  FR  54160).  Private-sector 
organizations  were  encouraged  to 
vohmteer  to  conduct  research  to  address 
these  specific  priority  data  needs. 

ATSDR  has  oeen  pursuing  voluntary 
research  interests  with  three  private- 
sector  organizations:  the  General 
Electric  Company  (GE),  the  Halogenated 
Solvents  Industry  Alliance  (HSIA),  and 
the  Chemical  Manufacturers  Association 
(CMA).  Preliminary  discussions  are 
being  held  with  a  fourth  organization, 
the  Shell  Oil  Company.  Through  Ae 


volimtary  research  efforts  of  these 
organizations,  data  needs  for  two  classes 
of  substances  (PCB  compounds  and 
volatile  organic  compounds)  are  being 
addressed  (Table  2).  To  date,  two 
memoranda  of  imderstanding  (MOU) 
have  been  signed  by  ATSDR  and  the 
interested  parties.  A  third  MOU  is  under 
development. 

General  Electric  Company  (GE) 

On  February  8, 1995,  ATSDR  entered 
into  an  MOU  wi^  GE.  This  was  the  first 
time  a  private-sector  organization 
volunteered  to  conduct  research  to 
address  ATSDR’s  data  needs  identified 
in  its  SSARP.  The  MOU  with  GE  covers 
the  following  three  studies  on  PCBs: 

*  Project  1,  “An  assessment  of  the 
chronic  toxicity  and  oncogenicity  of 
Aroclor-1016,  Aroclor-1242,  Aroclor- 
1254,  and  Aroclor-1260  administered  in 
diet  to  rats,”  was  initiated  on  February 
8, 1993. 

*  Project  2,  “MetaboUte  detection  as 
a  tool  for  the  determination  of  naturally 
occurring  aerobic  PCB  biodegradation,” 
was  initiated  on  January  2, 1995. 

*  Project  3,  “PCB  congener  analyses,” 
was  initiated  on  February  8, 1993. 

While  the  above  studies  do  not 
address  ATSDR’s  priority  data  needs  for 
PCBs,  the  three  projects  will  address 
some  of  the  agency’s  data  needs  for 
these  substances.  Specifically,  although 
ATSDR  has  identified  bioassays  via  the 
inhalation  and  dermal  routes  as  data 
needs  for  PCBs,  agency  scientists 
beheve  information  gained  via  GE’s  oral 
bioassay  (Project  1)  is  pertinent  to 
understanding  the  toxicity  of  PCBs. 
Furthermore,  first-pass  metabolism  does 
not  appear  to  play  a  key  role  for  these 
substances.  Therefore,  toxicity 
information  to  be  obtained  from  the  GE 
oral  bioassay  is  expected  to  be  relevant 
to  the  inhalation  and  dermal  routes. 

ATSDR  has  identified  PCB 
degradation  in  sediment  as  a  data  need. 
Additional  environmental  fate 
information  is  needed  to  estimate 
exposure  to  PCBs  under  various 
conditions  of  environmental  release  in 
order  to  plan  and  conduct  follow-up 
exposure  and  health  studies.  Therefore, 
Project  2  will  address  ATSDR’s  data 
need  for  the  environmental  fate  of  PCBs. 

Although  ATSDR  has  not  identified 
PCB  congener  analyses  (Project  3)  as  a 
data  need,  agency  scientists  believe  that 
the  toxicokinetics  data  (using  selected 
tissues  fi’om  Project  1)  may  provide 
important  knowledge  about  the 
correlation  of  health  effects  with 
relevant  PCB  congeners. 
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Halogenated  Solvents  Industry  Alliance 
(HSIA) 

On  April  4, 1995,  ATSDR  entered  into 
an  MOD  with  HSIA  covering  studies  to 
address  three  ATSDR  priority  toxicity 
data  needs  for  methylene  chloride.  The 
studies  consist  of  acute-  and 
subchronic-duration,  and 
developmental  toxicity  via  oral 
exposure.  The  data  will  be  obtained  by 
using  PBPK  modeling.  These  studies 
were  initiated  on  May  23, 1995. 

HSIA  has  also  proposed  to  conduct  a 
28-day  immunopathology  assessment 
for  methylene  chloride  via  oral 
exposure,  a  priority  data  need  identified 
by  ATSDR.  The  agency  expects  to 
receive  a  study  protocol  from  HSIA  for 
peer  review  in  the  neeu  futxu«. 

Currently,  HSIA  and  ATSDR  continue 
to  discuss  voluntary  research  efforts  for 
trichloroethylene  (TCE)  and 
tetrachloroethylene  (PERC). 

With  regard  to  TCE,  ATSDR  has 
recently  reclassified  the  priority  data 
need  for  acute  oral  data  to  a  data  need, 
(see  Background  section  of  this  Notice). 
The  agency  is  continuing  its  discussion 
with  HSIA  to  assess  the  possibility  of 
conducting  a  study  or  utilizing 
benchmark  dose  modeling  to  address 
this  data  need.  As  for  immunopathology 
data,  HSIA  proposed  to  first  review  the 
existing  data  for  TCE.  If  the  data  are 
inadequate  and  the  methylene  chloride 
immimopathology  study  mentioned 
above  has  provided  meaningful 
information,  HSIA  would  then  conduct 
a  similar  study  for  TCE. 

Regarding  the  priority  data  needs  for 
PERC,  HSIA  plans  to  obtain  the  oral 
neurotoxicity  data  called  for  by  the 
agency  by  PBPK  modeling.  The  database 
to  be  used  for  modeling  will  include  the 
HSIA-sponsored  inhalation 
neurotoxicity  study  recently  approved 
by  EPA.  EPA  and  ATSDR  scientists 
recently  reviewed  and  accepted  the 
HSIA-sponsored  reproductive  toxicity 
study  of  PERC  via  inhalation.  HSIA 
proposed  to  address  ATSDR’s  priority 
data  need  for  oral  reproductive  data 
using  PBPK  modeling.  As  for  ATSDR’s 
priority  data  need  for  immimopathology 
data,  HSIA  would  follow  the  same 
procedures  as  for  TCE  (described 
above). 

Finally,  with  regard  to  ATSDR’s  data 
need  for  oral  developmental  toxicity 
studies  for  PERC  (see  Background 
section  of  this  Notice),  ATSDR  is 
continuing  its  discussion  with  HSIA  to 
obtain  this  data  via  PBPK  modeling 
once  the  EPA-required  inhalation 
developmental  toxicity  study  has  been 
completed. 


Chemical  Manufacturers  Association 
(CMA) 

During  FY  1995,  the  CMA  submitted 
a  study  protocol  addressing  two  ATSDR 
priority  data  needs  for  vinyl  chloride, 
specifically,  inhalation  reproductive 
and  developmental  toxicity  studies  in 
rats. 

ATSDR  accepted  the  study  protocol  as 
a  candidate  for  voluntary  research  based 
on  ATSDR  peer  reviews  and  CMA’s 
satisfactory  response  to  the  peer 
reviewers’  comments.  ATSDR  expects  to 
finalize  an  MOU  with  CMA  covering 
this  study  in  the  near  future. 

EPA  no  longer  requires  inhalation 
neurological  data  for  vinyl  chloride  as 
originally  stated  in  its  solicitation 
Notice  (59  FR  49934,  September  30, 
1994).  Its  decision  is  based  on  a  recent 
reevaluation  of  the  database. 

C.  CERCLA-Funded  Research  (Minority 
Health  Professions  Foundation  Research 
Program) 

During  FY  1992,  ATSDR  announced  a 
$4  million  cooperative  agreement 
program  with  the  Minority  Health 
Professions  Foundation  (MHPF)  to 
support  substance-specific 
investigations.  This  cooperative  venture 
is  supported  by  the  direct  use  of 
CERCLA  funds.  About  $4  million  was 
allocated  annually  for  FYs  1993  to  1995 
to  continue  this  research  program  that 
ends  in  September  1997. 

Currently,  9  priority  data  needs  for  21 
priority  hazardous  substances 
(including  15  PAHs)  in  the  SSARP  are 
being  addressed  by  the  MHPF 
institutions  throu^  this  program.  Also, 
the  MHPF  research  program  will 
address  13  other  substance-specific  data 
needs  identified  in  the  ATSDR 
toxicological  profiles  concerning 
exposures  and  related  health  effects.  To 
date,  more  than  20  abstracts  have  been 
presented  at  scientific  meetings,  4 
manuscripts  have  been  published  in 
peer-reviewed  journals,  and  7 
manuscripts  are  in  preparation.  The 
institutions  receiving  awards  and  their 
respective  research  projects  are  listed  in 
Table  2. 

A  not-for-profit  501(c)(3)  organization, 
the  MHPF  comprises  11  minority  health 
professions  schools.  Its  primary  mission 
is  to  research  the  health  problems  that 
disproportionately  affect  poor  and 
minority  citizens.  The  purposes  of  the 
ATSDR-MHPF  cooperative  agreement 
are  (1)  to  initiate  research  to  address 
ATSDR-identified  data  needs  for 
priority  hazardous  substances,  and  (2)  to 
enhance  existing  disciplinary  capacities 
to  conduct  research  in  environmental 
health  at  MHPF  member  institutions. 

The  areas  of  research  at  MHPF 
institutions  include  those  related  to 


broad  areas  of  toxicology  and 
environmental  health  science.  Some 
MHPF  members  are  conducting  health 
studies  of  minority  groups  exposed  to 
ATSDR’s  priority  hazardous  substances. 

D.  National  Toxicology  Program  (NTP) 

ATSDR  maintains  an  interagency 
agreement  (lAG)  with  NTP  to  conduct 
toxicologic  testing  of  substances 
identified  at  NPL  sites.  The  studies 
determine  levels  of  exposure  that 
present  a  significant  risk  to  humans  of 
acute,  subchronic,  and  chronic  health 
effects.  Often  these  studies  include  an 
assessment  of  the  substance’s  ability  to 
cause  Ccmcer,  reproductive  toxicity,  and 
birth  defects.  The  results  of  these 
studies  are  used  by  regulatory  agencies 
such  as  the  Food  and  Drug 
Administration  and  EPA,  various 
environmental  and  industrial  groups, 
and  ATSDR  to  improve  the  ability  to 
conduct  public  health  assessments  at 
NPL  sites. 

Under  this  agreement,  one  toxicity 
priority  data  need  identified  in  the 
SSARP  (immunotoxicology  study  of 
carbon  tetrachloride)  is  being  addressed. 

An  area  of  ongoing  researdi  by  the 
NTP  is  to  study  the  bioavailahility  of 
PCBs  in  soil,  a  priority  data  need  for 
ATSDR.  Therefore,  NTP  research  may 
also  potentially  address  this  ATSDR 
priority  data  need. 

During  FY  1993,  the  existing  lAG  was 
modified  to  include  toxicity  studies  of 
ATSDR’s  priority  hazardous  substances 
via  application  of  structure-activity 
relationship  (SAR)  techniques  and 
PBPK  modeling.  NTP  indicated  future 
plans  for  SAR  modeling  for 
reproductive  and  immunologic 
endpoints.  ATSDR  is  continuing  to 
work  closely  with  NTP  as  the  agency 
has  identified  many  reproductive  and 
immunologic  data  needs  for  the  38 
priority  hazardous  substances.  As 
discussed  in  Section  A,  “TSCA/FIFRA,” 
ATSDR  will  consider  using  PBPK 
modeling  to  address  data  needs  when 
models  are  well  developed  and 
validated.  Therefore,  ATSDR  will 
continue  to  work  closely  with  NTP  in  its 
efforts  to  refine  the  models. 

E.  Great  Lakes  Human  Health  Effects 
Research  Program 

Some  of  the  priority  data  needs 
identified  in  the  SSARP  have  been 
independently  identified  as  research 
needs  through  the  ATSDR  Great  Lakes 
Human  Health  Effects  Research 
Program,  a  separate  research  program. 
To  date,  12  priority  data  needs  for  19 
priority  hazardous  substances 
(including  15  PAHs)  identified  in  the 
SSARP  are  being  addressed  through  this 
program.  'The  institutions  receiving 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Notices 


14423 


awards  and  their  respective  studies  are 
listed  in  Table  2. 

The  Great  Lakes  Critical  Programs  Act 
of  1990  mandated  that  EPA,  in 
consultation  with  ATSDR,  prepare  a 
report  that  assesses  the  adverse  effects* 
of  pollutants  in  the  Great  Lakes  system 
on  the  health  of  individuals  in  the  Great 
Lakes  states.  This  report  was  recently 
transmitted  to  the  Congress  by  the  EPA 
Administrator. 

In  support  of  this  directive,  ATSDR 
received  funds  to  carry  out  research. 

The  ATSDR-supported  research  projects 
focus  on  at-risk  populations  to  further 
define  the  hmnan  health  consequences 
of  exposure  to  persistently  toxic 
substances  in  the  Great  L^es  basin.  The 
research  activities  include  but  are  not 
limited  to  the  following: 

(1)  Characterizing  exposure  and 
determining  the  profiles  and  levels  of 
Great  Lakes  contaminants  in  biologic 
tissues  and  fluids  in  at-risk  populations; 

(2)  Identifying  sensitive  and  specific 
human  reproductive/developmental 
endpoints  and  correlating  them  to 
exposure  to  Great  Lakes  contaminants; 

(3)  Determining  the  short-  and  long¬ 
term  risk(s)  of  adverse  health  effects  in 
progeny  whose  parents  were  exposed  to 
Great  Lakes  contaminants; 

(4)  Investigating  the  feasibifity  of 
establishing  registries  and  surveillance 
cohorts  in  the  Great  Lakes  region;  and 

(5)  Establishing  a  chemical  mixtures 
database  with  emphasis  on  tissue  and 
blood  levels  in  order  to  identify  new 
cohorts,  conduct  surveillance  and 
health  effects  studies,  and  establish 
registries  and  surveillance  cohorts. 

During  FY  1992,  ATSDR  announced  a 
$2  million  grant  program  to  conduct 
research  on  the  impact  on  people’s 
health  fi'om  eating  contaminated  fish 
finm  the  Great  Lakes  region.  On 
September  30, 1992,  ATSDR  announced 
9  awards  under  this  program. 

In  FY  1993,  about  $3  million  was 
allocated  to  support  the  continuation  of 
the  research  projects  conducted  at  the  9 
institutions  originally  funded  during  FY 


1992.  In  addition,  ATSDR  awarded  one 
new  grant  to  the  Michigan  Department 
of  Public  Health  to  design,  establish, 
and  operate  a  professionally  creditable, 
interlaboratory  quahty  assurance/ 
quality  control  program  for  the  ATSDR 
Great  Lakes  Human  Health  Effects 
Research  Program.  Additional  funding 
of  $3  million  and  $4  million  for  FYs 
1994  and  1995,  respectively,  was 
allocated  to  continue  support  of  the  10 
research  projects. 

Ehiring  FY  1994,  ATSDR  held  a  Great 
Lakes  Research  Symposium  in  Detroit, 
Michigan.  The  proceedings  of  the 
symposiiun  will  be  published  in  the 
Journal  of  Toxicology  and  Industrial 
Health  in  the  near  future. 

Other  ATSDR  Programs 

In  its  role  as  a  public  health  agency 
addressing  environmental  health,  when 
appropriate,  ATSDR  may  collect  human 
data  to  validate  substance-specific 
exposure  and  toxicity  findings. 
Information  on  levels  of  contaminants 
in  humans  has  been  identified  and 
remains  as  a  priority  data  need  for  37  of 
the  38  priority  substances  (Table  1). 
ATSDR  will  obtain  this  information 
through  exposure  and  health  effects 
studies,  and  through  establishing  and 
using  substance-s{)ecific  subregistries  of 
people  within  the  agency’s  National 
Exposure  Registry  who  have  potentially 
been  exposed  to  these  substances. 

The  list  of  38  priority  hazardous 
substances  in  the  SSARP  was  forwarded 
to  ATSDR’s  Exposure  and  Disease 
Registry  Branch  (EDRB),  Division  of 
Health  Studies,  for  consideration  as 
potential  candidates  for  subregistries  of 
exposed  persons,  based  on  criteria 
described  in  its  1988  document, 
“Policies  and  Procedures  for 
Establishing  a  National  Registry  of 
Persons  Exposed  to  Hazardous 
Substances.’’ 

To  date,  ATSDR  has  selected  benzene, 
chromium,  and  trichloroethylene  as 
primary  contaminants  to  establish 
subregistries  in  the  National  Exposvue 


Registry.  However,  aldrin/dieldrin, 
carixm  tetrachloride,  chloroethane, 
chloroform,  cyanide,  p,p’-  DDT,  DDE. 
DDD,  di(2-ethylhexyl)phthalate, 
mercury,  methylene  chloride,  PAHs, 
selenium,  tetrachloroethylene,  and  vinyl 
chloride  remain  in  the  candidate  pool. 
They  will  be  considered  for  selection  as 
primary  contaminants  during  each 
selection  process  (Table  1). 

Since  the  publication  of  the  ATSDR 
March  10, 1994,  Federal  Register  Notice 
(59  FR  11434),  EDRB  has  re-evaluated 
the  databases  and  included  nickel, 

PCBs,  toluene,  and  zinc  in  the  candidate 
pool  for  consideration  during  each 
selection  process  (Table  1).  However, 
arsenic,  beryllium,  cadmium,  and  lead 
are  not  considered  to  be  in  the  pool  of 
candidate  substances  for  an  exposvue 
registry  at  this  time.  This  decision  will 
be  re-evaluated  as  more  information  on 
the  chemicals  and  exposure  sites 
become  available. 

Finally,  the  need  to  collect,  evaluate, 
and  interpret  environmental  data  fit>m 
contaminated  media  around  hazardous 
waste  sites  remains  a  priority  data  need 
for  all  38  priority  hazardous  substances 
by  ATSDR.  However,  agency  scientists 
realize  that  a  substantial  amount  of  this 
information  has  already  been  collected 
through  individual  State  programs  and 
the  EPA’s  CERCLA  activities;  therefore, 
ATSDR  will  evaluate  the  extant 
information  fiom  these  programs  to 
characterize  better  the  need  for 
additional  site-specific  information. 

The  results  of  the  research  conducted 
via  the  SSARP  will  be  used  for  public 
health  assessments  and  to  reassess 
ATSDR’s  substance-specific  priority 
data  needs.  The  agency  expects  to  re¬ 
evaluate  the  priority  data  needs  for 
priority  hazardous  substances  every 
three  years. 

Dated:  March  26, 1996. 

Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry . 


Table  1  .-Substance-Specific  Priority  Data  Needs  (PDN)  Currently  Being  Addressed  Under  ATSDR’s 

Applied  Research  Programs 


Substance 

PDN  ID 

PDN  description 

Pro- 

grams<'> 

Mfichani«tir  stirliAs  on  the  neurotoxic  effflots  of  lood . . . 

M 

■ 

Analytical  methods  for  tissue  levels. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex- 

M,G 

posed  workers. 

Arsenic . 

2A 

Comparative  toxicokinetic  stukes  to  determine  if  an  appropriate  arvmal  species  can  be  identified  ... 

2B 

Half-lives  in  surface  water,  groundwater. 

2C 

Bioavailability  from  soil. 

2D 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populations,  such  as  ex- 

posed  workers 

M,  G 

Mercury . 

3A 

Multigeneration  reproductive  toxicity  study  via  oral  exposure . 

3B 

Dose-response  data  in  animals  for  chronic-duration  oral  exposure . 

E 
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Table  1.— Substance-Specific  Priority  Data  Needs  (PDN)  Currently  Being  Addressed  Under  ATSDR’s 

Applied  Research  Programs— Continued 


Pro¬ 
grams  (') 


Vinyl  Chloride 


Cadmium 


Chloroform 


Trichloro-ethyl- 

ene. 


PDN  description 


Immunotoxicology  battery  of  tests  via  oral  exposure  . 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxj  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  . 

Dose-response  data  in  animais  for  acute-duration  inhalation  exposure . 

Multigeneration  reproductive  toxicity  study  via  inhaiation  . 

Dose-response  data  in  animals  for  chronic-duration  inhalation  exposure. 

Mitigation  of  vinyl  chloride-induced  toxicity. 

2-species  developmental  toxicity  study  via  inhaiation . 

Exposure  leveis  in  humans  iiving  near  hazardous  waste  sites  arvJ  other  populations,  such  as  ex¬ 
posed  workers 

Potential  candidate  for  subregistry  of  exposed  persons  . 

Dose-response  data  in  animals  for  acute-  arxl  intermediate-duration  oral  exposure.  The  subchronic 
study  should  include  an  exterxied  reproductive  organ  histopathology. 

2-species  developmental  toxicity  study  via  oral  exposure  . 

Neurotoxicoiogy  battery  of  tests  via  orai  exposure  . 

Epidemiologic  studies  on  the  health  effects  of  benzene  (Special  emphasis  endpoints  include 
immunotoxicity). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex- 
<  posed  workers. 

Analytical  methods  for  biological  tissues  and  fluids  and  environmentai  media. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  popuiations,  such  as  ex¬ 
posed  workers. 

Dose-response  data  in  animais  for  acute-  and  interntediate-duration  oral  exposures  . 

Biodegradation  of  PCBs  in  water,  bioavailability  of  PCBs  in  air,  water  and  soil 
Dose-response  data  in  animais  for  acote-  arxj  intermediate-duration  inhaiation  exposures.  The 
subchronic  study  should  include  exterxjed  reproductive  organ  histopathoiogy 
Epidemiologic  studies  on  the  health  effects  of  PCBs  (Special  emphasis  endpoints  inciude 
immunotoxicity,  gastrointestinal  toxicity,  iiver,  kidney,  thyroid  toxicity,  reproductive/developmental 
toxicity). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  carxlidate  for  sidxegistry  of  exposed  persons  . 

Chronic  toxicity  arxj  oncogenicity  via  ori  exposure  . 

Aerobic  PCB  biodegradation  in  sediment . . . 

PCB  congener  analysis . . . 

Dose-response  data  in  animals  for  intermediate-duration  oral  exposure.  * 

Epidemiologic  stucKes  on  the  health  effects  of  chloroform  (Special  emphasis  endpoints  include  can¬ 
cer,  rreurotoxicity,  reproductive  arxj  developmental  toxicity,  hepatotoxicity,  arxj  renal  toxicity) 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers 

Potential  carxjkJate  for  subregistry  of  exposed  persons  . 

Dose-response  data  in  animals  for  intermediate  duration  oral  exposures.  The  subchronic  study 
should  include  extended  reproductive  organ  histopathology  arxJ  immurxjpathology. 

2-Species  developmental  toxicity  study  via  inhalation  or  oral  exposure 

Mechanistic  studies  on  PAHs,  on  how  mixtures  of  PAHs  can  influerx^  the  ultimate  activation  of 
PAHs,  and  on  how  PAHs  affect  rapidly  proliferating  tissues 
Dose-response  data  in  animals  for  acute-  and  intermediate-duration  inhalation  exposures.  The 
subchronic  study  should  include  extended  reproductive  organ  histopathology  and 
immunopathology. 

Epidemiologic  studies  on  the  health  effects  of  PAHs  (Special  emphasis  erx^nts  include  cancer, 
dermal,  hemdymphatic,  and  hepatic). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxj  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  .  A 

Dose-response  data  in  animals  for  acute-  duration  oral  exposure . . .  0<2) 

Neurotoxicoiogy  battery  of  tests  via  the  oral  route .  M 

Immunotoxicology  battery  of  tests  via  the  oral  route .  Vw 

Epidemiologic  studies  on  the  health  effects  of  trichloroethylene  (Special  emphasis  endpoints  in¬ 
clude  cancer,  hepatotoxicity,  renal  toxicity,  developmental  toxicity,  and  neurotoxicity). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

Dose-response  data  in  animals  for  chronic-duration  oral  exposure. 

Comparative  toxicokinetic  study  (across  routes/species). 

Bioavailability  eind  bioaccurrujlation  from  soil. 

Epidemiologic  studies  on  the  health  effects  of  DDT,  DDD  and  DDE  (Special  emphasis  endpoints 
include  immunotoxicity,  reproductive  and  developnriental  toxicity). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 
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Table  1.— Substance-Specific  Priority  Data  Needs  (PDN)  Currently  Being  Addressed  Under  ATSDR's 

Applied  Research  Programs— Continued 


Substance 

PDN  ID 

PDN  description 

Pro¬ 

grams 

11F 

Potential  carxJidate  for  subre^stry  of  exposed  persons  _ _ _ _ 

A.G 

Chromium . 

12A  . 

Dose-response  data  in  aramals  for  acute-duration  exposure  to  chromium  (VO  and  (III)  via  oral  ex- 

E 

12B 

posure  and  for  intermerfiate-duration  exposure  to  chromium  (VI)  via  oral  exposure. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure  to  chromium  (III)  and  (VI) _ 

E 

12C 

lmmurx>toxicology  battery  of  tests  foHowing  oral  exposure  to  chromium  (III)  aiiKl  (VI) . . . 

E 

12D 

12E 

2-Species  developmental  toxicity  study  via  oral  exposure  to  chromium  (III)  and  (VI) 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populations,  such  as  ex- 

Tetrachloro- 

13A 

posed  workers. 

Dose-response  data  in  animals  for  acute-duration  oral  exposure,  includirig  neuropathology  and  de- 

V«») 

ethylene. 

13B 

meanor,  and  imnrHjnopathology. 

Muttigeneration  reproductive  toxicity  study  via  oral  exposure . 

V«») 

13C 

13D 

Dose-response  data  in  animals  for  chronic-duration  oral  exposive,  including  neuropathology  arxJ 
demeanor,  and  immunopathology 

2-Species  developmental  toxicity  study  via  oral  exposure . 

Om 

13E 

13F 

Exposure  levels  in  humans  livinig  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons 

A 

Akjrin/Dieldrin  ... 

14A 

Dose-response  data  in  animals  for  intermedate-duration  oral  exposure. 

14B 

14C 

14D 

Bioavailability  from  soil. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  . 

A 

Cyanide  . 

15A 

Dose-response  data  in  animals  (or  acute-  arxl  intermedate-duration  exposures  via  inhalation.  The 

E 

15B 

subchronic  study  should  irrclude  exterxJed  reproductive  organ  histopathoiogy  arxl  evaluation  of 
neurobehavkxal  arxl  neuropathdogicai  erxlpoints. 

2-Species  developmental  toxicity  study  via  oral  exposure . 

E 

15C 

Evaluation  of  the  envirorxnental  fate  of  cyanide  in  soil . 

E 

15D 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex- 

15E 

posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  . 

A 

Carbon  Tetra- 

16A 

Dose-response  data  in  anirr^  for  chronic  or^  exposure.  The  study  should  include  exterxled  re- 

chloride. 

16B 

productive  organ  and  nervous  tissue  (arxl  demearxx)  histopathoiogy. 

Immunotoxicology  battery  of  tests  via  oral  exposure. 

NTP 

16C 

16D 

16E 

Heilf-iife  in  soil. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  carxlidate  for  subregistry  of  exposed  persons  . 

A 

Beryllium . 

17A 

Dose-response  data  in  animals  for  acute-  arxl  intermedate-djration  inhalation  exposures.  The 

E 

17B 

subchronic  study  should  include  exterxled  reproductive  organ  histopathoiogy. 

2-Species  developmental  toxicity  study  via  inhedation  exposure . . . — 

E 

17C 

Envirorxrrental  fate  in  air;  factors  affecting  bioavialability  in  air  . . . . . 

E 

17D 

17E 

Analytical  methods  to  determine  environmental  speciation. 

Imnxjnotoxicology  battery  of  tests  following  oral  exposure . 

E 

Toluene  . 

17F 

18A 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

Dose-response  data  in  animals  for  acute-  arxl  intermediate-duration  oral  exposures.  The 

E 

18B 

subchronic  study  should  include  an  exterxled  histopathologic  evaluation  of  the  immurre  system. 
Comparative  toxicokinetic  studies  (Characterization  of  absorption,  distribution,  arxl  excretion  via 

E 

18C 

oral  exposure). 

Neurotoxicology  battery  of  tests  via  oral  exposure . 

M 

18D 

18E 

18F 

Mechanism  of  toluene-induced  neurotoxicity. 

Exposure  levels  in  hunrans  living  near  hazardous  waste  sites  arxl  other  populatiorrs,  such  as  ex¬ 
posed  workers. 

Potential  carxlidate  for  subregistry  of  exposed  persons  . 

A  (3) 

Nickel . 

19A 

Epidemiologic  studies  on  the  health  effects  of  nickel  (Special  emphasis  erxlpoints  include  repro- 

19B 

19C 

ductive  toxicity). 

2-Species  developmental  toxicity  study  via  the  oral  route. 

Dose-response  data  in  animals  for  acute-  arxl  intermediate-duration  oral  exposures. 

19D 

19E 

19F 

19G 

Neurotoxicology  battery  of  tests  via  oral  exposure. 

Bioavailability  of  nickel  from  soil. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populations,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  . 

A  (3) 

Methylene  Chio- 

20A 

Dose-response  data  in  animals  for  acute-  arxl  intermediate-duration  oral  exposure.  The  sub-chrorv 

V<3j6) 

ride. 

20B 

ic  study  should  include  extended  reproductive  organ  histopathoiogy,  neuropathology  arxl  de- 
mearxK,  and  immunopathology. 

2-Species  developmental  toxicity  study  via  the  oral  route  . . . 

V(S) 

20C 

20D 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  arxl  other  populatiorrs,  such  as  ex¬ 
posed  workers. 

Potential  candidate  for  subregistry  of  exposed  persons  . 

A 
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Table  1  .-Substance-Specific  Priority  Data  Needs  (PDN)  Currently  Being  Addressed  Under  ATSDR’s 

Applied  Research  Programs— Continued 


Substance 

PDN  ID 

PDN  description 

Pro¬ 
grams  (') 

Zinc . 

21A 

21B 

21C 

21 D 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral  exposures.  The  sub¬ 
chronic  study  should  include  an  extended  histopathologic  evaluation  of  the  immunologic  and 
neurologic  systems. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure. 

Cardnogen'icity  testing  (2-year  bioassay)  via  oral  exposure. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

M  ' 

21 E 

Potential  candidate  for  subregistry  of  exposed  persons. 

AW 

DEHP . 

22A 

22B 

22C 

Epidemiologic  studies  on  the  health  effects  of  DEHP  (Special  emphasis  endpoints  include  cancer). 
Dose-response  data  in  animals  for  acute-  arxf  intermediate-duration  oral  exposures.  The 
subchronic  study  should  include  an  extended  histopathologic  evaluation  of  the  immunologic  and 
neurologic  systems. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure. 

22D 

22E 

Comparative  toxic^netic  studies  (Studies  designed  to  examine  how  primates  metabolize  arxf  dis¬ 
tribute  DEHP  as  compared  to  rodents  via  oral  exposure). 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  ex¬ 
posed  workers. 

E 

22F 

Potential  carxfidate  for  subregistry  of  exposed  persons  . 

A 

Selenium . 

23A 

23B 

23C 

23D 

Dose-response  data  in  animals  for  acute-duration  oral  exposure. 

ImrTHinotoxicology  battery  of  tests  via  oral  exposure. 

Epidemiologic  studies  on  the  health  effects  of  selenium  (Special  emphasis  endpoints  irxdude  can¬ 
cer,  reproductive  arxf  developmental  toxicity,  hepatotoxicify  and  adverse  skin  effects). 

Exposure  levels  in  humans  livirig  near  hazardbus  waste  sites  arxf  other  populations,  such  as  ex¬ 
posed  workers. 

23E 

Potential  carxfidate  for  subregistry  of  exposed  persons  . 

A 

Chloroethane  .... 

24A 

24B 

Dose-response  data  in  anintals  for  acute-  emd  intermediate-duration  oral  exposures.  The 
subchronic  study  should  irx^lude  an  evaluation  of  immune  and  nervous  system  tissues,  arxf  ex- 
terxfed  reproduc^e  organ  histopathology. 

Dose-response  data  in  animals  for  chronic  inhalation  exposures.  The  study  should  irwiude  an  eval¬ 
uation  of  nervous  system  tissues. 

E 

24C 

Potential  carxfidate  for  subregistry  of  exposed  persons  . 

A 

'  ATSDR  programs  for  addressing  data  needs.  A=ATSDR  Division  of  Health  Studies;  E=Environmental  Protection  Agency-TSCA/FIFRA  testing; 
G^reat  Lakes  Human  Health  Research  Program;  M=Minority  Health  Professions  Foundation  Schools;  NTP=^Natonal  Toxicology  Program; 
V>Voluntary  research;  0=0ther. 

2  No  longer  considered  a  priority  data  need  based  on  recerrt  evaluation  of  the  database  by  ATSDR. 

3  These  substances  have  been  included  in  the  pool  of  candidate  substances  for  subregistry  development  since  the  publication  of  the  Federal 
Register  notice  on  March  10, 1994  (59  FR  11434). 

*  Potentially  to  be  addressed  by  AiSDR’s  Voluntary  Research  Program. 

5  Data  to  be  obtained  by  PBPK  modeling. 

0  Initiation  of  immuiK^thology  stu^  pending  submission  arxj  peer  review  of  study  protocol. 

7  Data  to  be  obtained  from  a  combined  2-generation  reproduction  and  developmental  toxicity  study  in  rats. 

^Not  a  priority  data  need. 


Table  2.— Groups  Addressing  ATSDR  Priority  Data  Needs  (PDN) 


ATSDR  Program 

Firm,  institution,  agerx^y, 
or  Consortium 

Substance 

PDN  ID 

Vnliinterism  . 

Chemical  Manufacturers  Association . , . 

N/inyl  Chloride  . . 

4B,  4E 

7G,  7H,  71 

IOC 

General  Electric  Company  . 

Halogenated  Solvents  Irxfustry  Alliarx%  . 

PCBs  . 

Trichloroethylene . 

Tetrachloroethylene . 

Methylene  chloride . 

13A,  13B 

20A, 20B 

1A 

Mirxxity  Health  Professions 
Fourxfation  Schools. 

Florida  A  &  M  University  . 

Lead  . 

The  King/Drew  Medical  Center  of  the  Charles  R.  Drew  Uni¬ 
versity  of  Medicine  arxf  Science. 

Meharry  MAdir.al  Cnllege  . 

1  ead  . 

1C 

PAHs  . 

9A,  9D 

1C 

Mnretxxise  f^Jvx)l  of  Medicine . 

1  ead  . 

Texas  f^ithem  University  . . .  1 

1  ead  . 

1A 

Triciiloroethylene  . . 

10B 

Toluene  . 

18C 

Tu5ti(egee  University  . 

Mercery  . 

3A 

7inc . 

21A 

Xavier  University  . . 

Ren7ene . 

5B 

Zinc . 

21A 

Great  Lakes  Human  Health 

Michigan  State  University . 

1  ead  . . . 

1C 

Research  Program. 

Mercury  . 

3D 

PCBs  i . 

7F 
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Table  a.-^-GROUPS  Addressing  ATSDR  Priority  Data  Needs  (PDN)— Continued 


ATSDR  Program 

Firm,  institution,  agefK:y, 
or  Consortium 

Substance 

PDN  ID 

DDT . . . 

11D.  11E 

New  York  State  Health  Def>artment . 

Lead  _ _ ......... 

1C 

Mercury  _ 

30 

PCBs  _ 

7F 

State  University  of  New  York  at  Buffalo  . 

1  earf  . 

1C 

Mercury  _ 

3D 

PCBs  _ 

7E,  7F 

DDT  _ _ _ 

11D,  11E 

State  University  of  New  York  at  Oswego  . 

Lead  _ ....... _ .... 

1C 

Mercury  _ 

3A.30 

PCBs  _ _ 

7E.7F 

DDT _ 

11D,  11E 

University  of  Illinois  at  Chicago  . 

1  earf  . . 

1C 

Mercury  _ 

3A.3D 

PCBs  _ 

7E,7F 

DDT _ 

11D,  11E 

University  of  IllirvMS  at  Urhana-Ohampaign . 

Lead  _ ..................... 

1C 

Mercury  _ 

30 

PCBs  _ 

7E,7F 

University  of  Wisrvtnsin — Superior  . 

1  earl  _ 

1C 

Mercury  _ _ _ 

3D 

PCBs  _ 

7A,  7E,  7F 

Wisrvwvtin  Department  of  Health  and  Srtrial  Services  . 

Lead  _ _ 

1C 

Mercury  _ 

3D.3E 

PCBs  _ 

7F 

PAHs  _ 

9E,9F 

DDT _ _ _ 

11D,  11E,  11F 

TSOA/FIFRA  . . . 

Fnvironmental  Prr>tectiryi  Agertry  . . . . 

Mercury  . 

3B 

Mercury  . . 

3C 

Benzene  _ 

5A 

- 

Benzerte  . . . 

5C 

Chromium _ 

12A 

Chromium _ 

12B 

Chromium _ 

12C 

Cyanide  _ 

15A 

Cyanide  _ 

15B 

Cyanide  _ 

15C 

Beryllium _ 

17A 

Beryllium _ 

17B 

Ber^ium . 

17C 

Ber^lium _ 

17E 

Toluene  _ 

18A 

Toluene  _ 

18B 

DEHP  . 

22D 

Chloroethane _ 

24A 

National  Toxicology  Program  . 

National  Institute  of  Environmental  Health  Sciences . 

Carbon  Tetrachloride  _ 

16B 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

tATSDR-1051 

Identification  of  Priority  Data  Needs  for 
12  Priority  Hazardous  Substances 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  U.S. 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Request  for  Public  Comments  on 
the  Identification  of  Priority  Data  Needs 
for  12  Priority  Hazardous  Substances, 
and  an  Ongoing  Call  for  Voluntary 
Research  Proposals. 

SUMMARY:  This  Notice  makes  available 
for  pubhc  comment  tbe  priority  data 
needs  for  12  priority  hazardous 
substances  as  part  of  the  continuing 
development  and  implementation  of  the 
ATSDR  Substance-Specific  Applied 
Research  Program  (SSARP).  The  Notice 
also  serves  as  a  continuous  call  for 
volimtary  research  proposals. 

The  SSARP  is  authorized  by  the 
Comprehensive  Environmental 
Response,  Compensation,  emd  Liability 
Act  of  1980  (Superfund)  or  CERCLA, 
and  amended  by  the  Superfund 
Amendments  and  Reaudiorization  Act 
of  1986  (SARA)  (42  U.S.C.  9604(i)).  This 
research  program  weis  initiated  on 
October  17, 1991.  At  that  time,  a  list  of 
priority  data  needs  for  38  priority 
hazardous  substances  was  announced  in 
the  Federal  Register  (56  FR  52178).  The 
list  was  subsequently  revised  based  on 
public  comments  and  published  in  final 
form  on  November  16, 1992  (57  FR 
54150). 

Twelve  substances  constitute  the 
second  list  of  hazardous  substances  for 
which  priority  data  needs  are  identified 
by  ATSDR.  In  developing  this  list, 
ATSDR  soUcited  input  fi-om  th6 
Environmental  Protection  Agency  (EPA) 
and  the  National  Institute  of 
Environmental  Health  Sciences 
(NBEHS).  The  priority  data  needs 
dociunents  are  available  for  review  by 
writing  to  the  ATSDR  (see  ADDRESSES 
section  of  this  Notice). 

The  exposure  and  toxicity  priority 
data  needs  in  this  Notice  have  been 
identified  firom  information  gaps  via  a 
“Decision  Guide”  that  was  published  in 
the  Federal  Register  on  September  11, 
1989  (54  FR  37618).  The  priority  data 
needs  represent  essential  information  to 
improve  the  database  to  conduct  public 
health  assessments.  Research  to  address 
these  data  needs  will  help  determine  the 
types  or  levels  of  exposure  that  may 
present  significant  risks  of  adverse 


health  effects  in  people  exposed  to  the 
subject  substances. 

Tne  priority  data  needs  identified  in 
this  Notice  reflect  the  opinion  of  the 
agency,  in  consultation  with  other 
Federal  programs,  of  the  resetirch 
needed  pursuant  to  ATSDR’s  authority 
under  CERCLA.  They  do  not  represent 
the  priority  data  needs  for  any  other 
program. 

Consistent  with  section  104(i)(12)  of 
CERCLA  as  amended  (42  U.S.C. 
9604(i)(12)),  nothing  in  this  research 
program  shall  be  construed  to  delay  or 
otherwise  affect  or  impair  the  authority 
of  the  President,  the  Administrator  of 
ATSDR,  or  the  Administrator  of  EPA  to 
exercise  any  authority  regarding  any 
other  provision  of  law,  including  the 
Toxic  Substances  Control  Act  of  1976 
(TSCA)  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  of  1972 
(FIFRA),  or  the  response  and  abatement 
authorities  of  CERCLA. 

In  developing  this  reseeuxih  program, 
ATSDR  has  worked  with  other  Federal 
programs  to  determine  common 
substance-specific  data  needs,  as  well  as 
mechanisms  to  implement  research  that 
may  include  authorities  under  TSCA 
and  FIFRA,  private-sector  volimtarism, 
or  the  direct  use  of  CERCLA  funds. 

When  deciding  the  type  of  research 
that  should  be  done,  ATSDR  considers 
the  recommendations  of  the  Interagency 
Testing  Committee  established  under 
section  4(e)  of  TSCA.  Federally  funded 
projects  that  collect  information  from  10 
or  more  respondents  and  are  funded  by 
cooperative  agreement  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act.  If  the  proposed  project 
involves  research  on  human  subjects, 
the  applicants  must  comply  with 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assm-ance  must  be  provided 
that  the  project  will  be  subject  to  initial 
and  continuing  review  by  the 
appropriate  institutional  review 
committees.  Overall,  data  generated 
from  this  research  program  will  lend 
support  to  others  involved  in  hxunan 
health  assessments  involving  these  12 
substances  (and  related  ones)  by 
providing  additional  scientific 
information  for  the  risk  assessment 
process. 

The  12  substances,  which  are 
included  in  the  ATSDR  Priority  List  of 
Hazardous  Substances  established  by 
ATSDR  and  EPA  (59  FR  9486,  February 
28, 1994),  are: 

*  chlordane 

*  l,2-dibromo-3-chloropropane 

*  di-n-butyl  phthalate 

*  disulfoton 


*  endrin  (includes  endrin  aldehyde) 

*  endosulfan  (alpha-,  beta-,  and 
endosulfem  sulfate) 

*  heptachlor  (includes  heptachlor 
epoxide) 

*  hexachlorobutadiene 

*  hexachlorocyclohexane  (alpha-, 
beta-,  delta-,  and  gamma-) 

*  manganese 

*  methoxychlor 

*  toxaphene. 

The  priority  data  needs  for  these  12 
substances  are  presented  below.  We 
invite  comments  fi’om  the  public  on 
individual  data  needs.  After  considering 
the  comments,  ATSDR  will  publish  the 
final  priority  data  needs  for  each 
substance.  These  priority  data  needs 
will  be  addressed  by  the  mechanisms 
described  in  the  “Implementation  of 
Substance-Specific  AppUed  Research 
Program”  section  of  this  Federal 
Register  Notice. 

This  Notice  also  serves  as  a 
continuous  call  for  voluntary  research 
proposals.  Private-sector  organizations 
may  volunteer  to  conduct  research  to 
address  specific  priority  data  needs  in 
this  Notice  by  indicating  their  interest 
through  submission  of  a  research 
proposal  to  ATSDR  (see  ADDRESSES 
section  of  this  Notice).  A  Tri-Agency 
Superfund  Applied  Research  Committee 
(TASARC)  comprised  of  scientists  firom 
ATSDR,  the  National  Toxicology 
Program  (NTP),  and  EPA  will  review  all 
proposals. 

The  substance-specific  priority  data 
needs  were  based  on,  and  determined 
firom,  information  in  corresponding 
ATSDR  toxicological  profiles. 
Background  teclmical  information  and 
justification  for  the  priority  data  needs 
in  this  Notice  are  in  the  priority  data 
needs  documents.  These  dociunents  are 
available  for  review  by  writing  to 
ATSDR  (see  ADDRESSES  section  of  this 
Notice). 

DATES:  Comments  concerning  this 
Notice  must  be  received  by  July  1, 1996. 
ADDRESSES:  Include  the  docket  control 
niunber  ATSDR— 42  with  comments  on 
this  Notice.  Submit  comments  to  Dr. 
William  Cibulas,  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road, 
N.E.,  Mailstop  E-29,  Atlanta,  Georgia 
30333.  Use  the  same  address  for 
requests  for  priority  data  needs 
documents  and  submission  of  proposals 
to  conduct  voluntary  research. 

Comments  on  this  Notice  will  be 
available  for  public  inspection  at 
ATSDR,  Building  4,  Suite  2400, 
Executive  Park  Drive,  Atlanta,  Georgia 
(not  a  mailing  address),  fi-om  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  for  legal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Cibulas,  Chief,  Research 
Implementation  Branch,  Division  of 
Toxicology,  ATSDR,  1600  Clifton  Road, 
N.E.,  Mailstop  E-29,  Atlanta,  Georgia 
30333,  telephone  404-639-6306. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (Superfund)  or  CERCLA  (42 
U.S.C.  9604  (i)),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604(i)).  requires  that  ATSDR  (1) 
develop  jointly  with  EPA  a  list  of 


hazardous  substances  foimd  at  National 
Priorities  List  (NPL)  sites  (in  order  of 
priority),  (2)  prepare  toxicological 
profiles  of  these  substances,  and  (3) 
assure  the  initiation  of  a  research 
program  to  address  identified  priority 
data  needs  associated  with  the 
substances. 

The  Substance-Specific  Applied 
Research  Program  was  initiated  on 
October  17, 1991.  At  that  time,  a  list  of 
priority  data  needs  for  38  priority 
hazardous  substances  was  annoimced  in 
the  Federal  Register  (56  FR  52178).  The 
list  was  subsequently  revised  based  on 
public  comments  and  published  in  final 
form  on  November  16, 1992  (57  FR 
54150). 


This  ATSDR  SSARP  supplies 
necessary  information  to  improve  the 
database  to  conduct  public  health 
assessments.  This  link  between  research 
and  public  health  assessments,  and  the 
process  for  distilling  priority  data  needs 
for  ranked  hazardous  substances  from 
information  gaps  foimd  in  associated 
ATSDR  toxicological  profiles,  are 
described  in  the  ATSDR  “Decision 
Guide  for  Identifying  Substance-Specific 
Data  Needs  Related  to  Toxicologii^ 
Profiles”  (54  FR  37618,  September  11, 
1989).  Briefly,  this  guide  identified 
categories  of  exposure  and  toxicity  data 
needs  necessary  to  assess  the  four  basic 
steps  to  perform  public  health 
assessments. 


(1) 

(2) 

(3) 


(4) 


Environnwsntal  Pathways 

Human  Contact 

Toxicolcinetics 


Physiologic/Health  Effect 


Exposure  Assessment 


Hazard  Identification/ 
Dose  Response 
Assessment 


The  links  between  the  release  of  a 
hazardous  substance  in  the  environment 
and  the  impact  on  hiunan  health  can 
only  be  fully  determined  when  the 
scientific  underpinnings  for  these  four 
basic  steps  are  Imown.  In  the  absence  of 
these  data,  the  public  health  assessment 
process  must  use  certain  assumptions. 
The  relationships  between  these  four 
steps  and  priority  data  needs  are  as 
follows: 

Exposure  Assessment 
To  meet  its  statutory  mandates, 
ATSDR  must  make  reasonable  scientific 
assessments  based  on  levels  of 
contaminants  foimd  in  the  environment 
around  CERCLA  sites.  To  accomplish 
this  goal,  a  major  objective  of  this 
research  program  is  to  establish  links 
between  levels  of  contaminants  in  the 
environment  and  levels  in  human 
tissues  or  target  organs  that  may  cause 
an  adverse  health  effect.  This  requires 
(1)  the  development  and  validation  of 
sensitive  anal)^cal  methods  for 
measuring  levels  of  contaminants  in 
environmental  media,  (2)  information 
on  background  levels  in  the  general 
environment,  (3)  information  on 


contaminant  levels  at  or  near  hazardous 
waste  sites,  and  (4)  knowledge  of  the 
contaminants’  environmental  fate. 

Relating  environmental  contaminant 
levels  to  human  tissue  concentrations 
requires  (1)  the  development  and 
vafidation  of  sensitive  anedytical 
methods  for  contaminant  detection  in 
human  tissues,  (2)  bioavailability  data, 
(3)  information  on  background  levels  in 
nonexposed  populations,  and  (4) 
information  on  levels  in  tissues  for 
populations  living  at  or  near  hazardous 
waste  sites.  Thus,  a  major  priority  data 
need  for  this  applied  reseanh  program 
will  be  to  collect,  evaluate,  and  interpret 
data  from  hazardous  waste  sites  for  both 
environmental  media  and  human 
tissues,  when  appropriate. 

Hazard  Identification/Dose  Response 
Assessment 

Toxicologic  and  pharmacokinetic 
testing  of  priority  hazardous  substances 
is  necessary  to  identify  target  organs  and 
to  establish  tissue  dosimetry.  This 
information  is  critical  to  complete  the 
association  among  levels  of  these 
substances  in  the  environment,  levels  in 
human  tissues,  and  levels  associated 


with  adverse  health  effects.  Priority  data 
needs  generally  arise  when  information 
is  lacldng  that  identifies  the  most 
sensitive  target  organs  (and  doses 
associated  with  these  effects)  following 
acute,  intermediate,  and  chronic 
exposures  to  each  substance.  These  data 
are  needed  to  establish  dose-response 
relationships,  identify  thresholds  for 
these  effects,  and  to  determine  levels  of 
significant  exposure  to  the  hazardous 
substances  that  are  associated  with 
adverse  health  effects. 

The  identified  health  effect  studies 
are  conducted  via  the  most  relevant 
exposure  route(s)  representative  of 
conditions  at  hazardous  waste  sites. 
ATSDR  will  consider  using 
physiologically  based  pharmacokinetic 
(PBPK)  modeling  to  address  data  needs 
when  models  are  well  developed  and 
validated. 

Once  links  have  been  established 
across  exposure  routes,  levels  in  the 
enviromnent,  and  in  specific  human 
tissues  associated  with  health  effects,  it 
should  be  feasible  to  develop  strategies 
to  lessen  these  effects.  Mechanistic 
studies  can  elucidate  the 
pathophysiology  of  the  health  effects 
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and  should  ultimately  lead  to  the 
development  of  clinical  methods  to 
mitigate  any  adverse  health  effects  horn 
exposure  to  people  living  aroimd 
hazardous  waste  sites. 

ATSDR  scientists  believe  it  is 
important  to  collect  quality  human  data 
to  validate  the  substance-specific 
exposure  and  toxicity  findings  from 
animal  studies  and  equivocal  human 
studies.  This  information  will  come 
from  exposure  and  health  effects  studies 
and  through  the  establishment  of 
subregistries  within  the  framework  of 
ATSDR’s  National  Exposure  Registry. 

Implementation  of  Substance-Specific 
Applied  Research  Program 

In  section  104(i)(5)(D),  CERCLA  states 
that  it  is  the  sense  of  Congress  that  the 
costs  for  conducting  this  research 
program  be  borne  by  the  manufacturers 
and  processors  of  the  hazardous 
substances  under  TSCA  and  by 
registrants  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  of  1972  (FIFRA),  or  by  cost  recovery 
fi’om  responsible  parties  imder  CERCLA. 
To  execute  this  statutory  intent,  ATSDR 
developed  a  plan  whereby  parts  of  the 
SSARP  are  being  conducted  via 
regulatory  mechanisms  (TSCA/FIFRA), 
private-sector  voluntarism,  and  through 
the  direct  use  of  CERCLA  funds. 

CERCLA  also  requires  that  ATSDR 
consider  recommendations  of  the 
Interagency  Testing  Committee  (ITC) 
established  imder  section  4(e)  of  TSCA 
on  the  types  of  research  to  be  done. 
ATSDR  actively  participates  on  this 
committee;  however,  none  of  the 
proposed  12  substances  are  now  on  the 
ITC  priority  testing  list. 

The  mechanisms  for  implementing 
the  SSARP  are  discussed  below.  The 
status  of  the  SSARP  in  addressing 
priority  data  needs  of  the  first  set  of  38 
priority  hazardous  substances  via  these 
mechanisms  was  described  in  a  Federal 
Register  Notice  on  March  10, 1994  (59 
FR  11434).  This  will  be  updated  in  an 
upcoming  Federal  Register  Notice. 

A.  TSCA/FIFRA 

In  developing  and  implementing  the 
SSARP,  ATSDR  and  EPA  established 
procedures  to  identify  priority  data 
needs  of  mutual  interest  to  Federal 
programs.  Generally,  this  begins  before 
or  during  the  finalization  of  the  priority 
data  needs.  These  data  needs  will  be 
addressed  through  a  program  of 
toxicologic  testing  under  TSCA  or 
FIFRA.  This  part  of  the  research  will  be 
conducted  according  to  established 
TSCA/FIFRA  procedures  and 
guidelines.  Generally,  this  testing  will 
fulfill  more  than  one  Federal  program’s 
need. 


B.  Private-Sector  Voluntarism 

As  part  of  the  SSARP,  on  February  7, 
1992,  ATSDR  €umounced  a  set  of 
proposed  procedures  for  conducting 
volimtary  research  (56  FR  4758). 
Revisions  based  on  public  comments 
were  published  on  November  16, 1992 
(57  FR  54160).  ATSDR  strongly 
encourages  private-sector  organizations 
to  propose  research  to  address  data 
needs  at  any  time  until  ATSDR 
announces  that  research  has  already 
been  initiated  for  a  specific  data  need. 
Private-sector  orgemizations  may 
volunteer  to  conduct  research  to  address 
specific  priority  data  needs  identified  in 
this  Notice  by  indicating  their  interest 
through  submission  of  a  research 
proposal. 

The  research  proposal  should  be  a 
brief  statement  (1-2  pages)  that 
addresses  the  priority  data  need(s)  to  be 
filled,  and  the  methods  to  be  used.  The 
TASARC  will  review  these  proposals. 
Based  on  the  review  committee’s 
recommendations,  ATSDR  will 
detennine  which  specific  voluntary 
research  projects  will  be  pursued  (and 
how)  with  the  volunteer  organizations. 
ATSDR  will  enter  into  only  those 
volimtary  research  projects  that  lead  to 
hi^  quality,  peer-reviewed  scientific 
work.  Additional  details  regarding  the 
process  for  voluntary  research  are  in  the 
Federal  Register  Notices  cited  in  this 
section. 

C.  CERCLA  j 

Those  priority  data  needs  that  are  not 
addressed  by  TSCA/FIFRA  or  initial 
voluntarism  will  be  considered  for 
funding  by  ATSDR  through  its  CERCLA 
budget.  A  large  part  of  this  research 
program  is  envisioned  to  be  unique  to 
CERCLA,  for  example,  reseeutjh  on 
substances  not  regulated  by  other 
programs  or  research  needs  specific  to 
public  health  assessments.  Current 
examples  of  the  direct  use  of  CERCLA 
funds  include  interagency  agreements 
with  other  Federal  agencies  ^d 
cooperative  agreements  and  grants  with 
academic  institutions. 

Mechanisms  to  address  these  priority 
data  needs  may  include  a  second  call  for 
voluntarism.  Again,  scientific  peer 
review  of  study  protocols  and  results 
would  occur  for  all  research  conducted 
under  this  auspice. 

Substance-Specific  Priority  Data  Needs 

The  priority  data  needs  are  identified 
in  Table  1.  Unique  identification 
numbers  (2  5 A  through  36H)  are 
assigned  to  the  priority  data  needs  for 
this  list  of  12  priority  hazardous 
substances;  the  initial  list  of  38 
substances  has  identification  numbers 


lA  through  24C  (59  FR  11434,  March 
10, 1994). 

As  previously  stated,  ATSDR  believes 
that  part  of  this  research  will  be  most 
appropriately  conducted  using  CERCLA 
data  and  resources.  Toward  this  end, 
ATSDR  has  identified  particular  data 
needs  that  may  be  implemented  by 
ATSDR  programs.  These  priority  data 
needs  fall  into  both  the  exposure  and 
toxicity  data  needs  categories. 

A  major  exposure  priority  data  need 
for  all  12  substances  will  be  to  collect, 
evaluate,  and  interpret  data  fi-om 
contaminated  media  around  hazardous 
waste  sites.  However,  a  substantial 
amount  of  this  information  has  already 
been  collected  through  individual  State 
programs  and  the  EPA’s  CERCLA 
activities.  ATSDR  scientists  will, 
therefore,  evaluate  the  extant 
information  firom  these  programs  in 
order  to  better  characterize  the  need  for 
additional  site-specific  information. 

ATSDR’s  role  as  a  public  health 
agency  addressing  environmental  health 
is,  when  appropriate,  to  collect  human 
data  to  validate  substance-specific 
exposure  and  toxicity  findings.  ATSDR 
will  obtain  this  information  by 
conducting  exposure  and  health  effects 
studies,  emd  by  establishing  and  using 
substance-specific  subregistries  of 
people  enrolled  in  the  agency’s  National 
Exposure  Registry  who  are  potentially 
exposed  to  these  substances.  When  a 
subregistry  or  a  human  exposure  study 
is  identified  as  a  priority  data  need,  the 
responsible  ATSDR  program  will 
determine  its  feasibility  which  depends 
on  identifying  appropriate  populations 
and  funding.  These  priority  data  needs 
may  be  reclassified  following 
considerations  of  feasibility.  Any 
reclassification  will  be  published  in  the 
Federal  Register. 

ATSDR  acknowledges  that  the 
conduct  of  human  studies  to  determine 
possible  links  between  exposure  to 
hazardous  substances  and  human  health 
effects  may  be  accomplished  other  than 
by  agency  programs  or  under  other 
ATSDR-sponsored  projects.  We 
encourage  private-sector  organizations 
and  other  governmental  programs  to  use 
ATSDR’s  priority  data  needs  to  plan 
their  research  activities,  including 
identifying  appropriate  populations  and 
conducting  studies  to  answer  specific 
human  health  questions. 

Dated;  March  26, 1996. 

Claire  V.  Broome, 

Deputy  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 

BiLUNQ  CODE  4163-70-P 
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Table  1 

Substance-Specific  Priority  Data  Needs  (PDN) 
for  12  Priority  Hazardous  Substances 


Substance 

PDN 

ID 

Priority  Data  Need 

Hexachlorobutadiene 

E 

X 

P 

0 

s 

u 

r 

e 

25A 

Evaluate  existing  data  on  concentrations  of 
hexachlorobutadiene  in  contaminated  environmental 
media  at  hazardous  waste  sites 

25B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  populations,  such  as  exposed  workers 

25C 

Environmental  fate  studies  that  determine  the  extent  to 
which  hexachlorobutadiene  volatilizes  from  soil,  and 
studies  that  determine  the  reactions  and  rates  which  drive 
degradation  in  soil 

25D 

Bioavailability  studies  in  soil  and  plants 

25E 

Potential  candidate  for  subregistry  of  exposed  persons 

T 

0 

X 

' 

c 

i 

t 

y 

25F 

Dose-response  data  in  animals  for  acute-duration  exposure 
via  the  oral  route 

Chlordane 

E 

X 

P 

0 

s 

u 

r 

e 

26A 

Evaluate  existing  data  on  concentrations  of  chlordane  in 
contaminated 'environmental  media  at  hazardous  waste 
sites  1 

26B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  populations  potentially  exposed  to  j 

chlordane  j 

26C 

“I 

Bioavailability  studies  following  ingestion  of  contaminated  j 
media  j 

26D 

Potential  candidate  for  subregistry  of  exposed  persons  1 

T 

0 

X 

i 

c 

i 

t 

y 

26E 

Oral  multigenerational  studies  to  evaluate  reproductive  ' 

toxicity  i 

I 

! 

1 

! 

! 
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Hexachlorocyclohexane  a 
Hexachlorocyclohexane  3 
Hexachlorocyclohexane  6 
Hexachlorocyclohexane  y 

E 

X 

P 

0 

s 

u 

r 

e 

27A 

Evaluate  existing  data  on  concentrations  of  HCH  in 
contaminated  environmental  media  at  hazardous  waste 
sites 

27B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  populations,  such  as  exposed  workers 

27C 

Potential  candidate  for  subregistry  of  exposed  persons 

27D 

Dose-response  data  for  chronic-duration  oral  exposure 

27E 

Mechanistic  studies  on  the  neurotoxicity,  hepatotoxicity, 
reproductive  toxicity  and  immunotoxicity  of 
hexachlorocyclohexane 

Heptachlor 

Heptachlor  epoxide 

1 

f 

1 

• 

28A 

Evaluate  existing  data  on  concentrations  of 
heptachlor/heptachlor  epoxide  in  contaminated 
environmental  media  at  hazardous  waste  sites 

28B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  populations  such  as  exposed  workers 

28C 

Bioavailability  from  contaminated  air,  water,  and  soil  and 
bioaccumulation  potential 

28D 

Potential  candidate  for  subregistry  of  exposed  persons 

T 

0 

X 

i 

c 

i 

t 

y 

28E 

Dose-response  animal  data  for  acute-  and  intermediate- 
duration  oral  exposures,  including  immunopathology 

28F 

Multigeneration  reproductive  toxicity  studies,  via  the  oral 
route  of  exposure 

28G 

2-species  developmental  toxicity  studies  via  the  oral  route 
of  exposure 
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Di-n-butyl  phthalate 

E 

29A 

Evaluate  existing  data  on  the  concentration  of  di-n-butyl 

X 

phthalate  in  contaminated  environmental  media  at 

P 

hazardous  waste  sites 

0 

s 

29B 

Exposure  levels  in  humans  living  near  hazardous  waste 

u 

sites,  and  other  populations  such  as  exposed  workers 

r 

29C 

Environmental  fate  of  di-n-butyl  phthalate  in 

6 

environmental  media 

29D 

1 

Bioavailability  in  contaminated  environmental  media  near  | 

hazardous  waste  sites  | 

29E 

Potential  candidate  for  subregistry  of  exposed  persons  { 

T 

■ 

29F 

Dose-response  data  in  animals  for  acute  duration 

' 

0 

exposure  via  the  oral  route 

X 

i 

29G 

Dose-response  data  in  animals  for  chronic  duration 

c 

exposure  via  the  oral  route 

i 

t 

29H 

Carcinogenicity  studies  via  oral  exposure  I 

y 

291 

In  vivo  genotoxicity  studies  { 

29J 

Immunotoxicology  studies  via  oral  exposure  | 

29K 

Neurotoxicity  studies  via  oral  exposure  1 

Toxaphene 

E 

30A 

Exposure  levels  in  humans  living  in  areas  near  hazardous 

X 

waste  sites  with  toxaphene  and  in  those  individuals  with 

P 

the  potential  to  ingest  it 

0 

s 

30B 

Evaluate  existing  data  on  concentrations  of  toxaphene  in  ! 

u 

contaminated  environmental  media,  particularly  at  1 

r 

hazardous  waste  sites  | 

1 

e 

30C 

Potential  candidate  for  subregistry  of  exposed  persons  | 

! 

1 

T 

30D 

,  1 

Identify  the  long-term  health  consequences  of  exposure  ; 

0 

to  environmental  toxaphene  via  oral  exposure  ! 

i 

30E 

Conduct  additional  chronic  animal  immunotoxicity  studies  | 

c 

via  the  oral  route  of  exposure  | 

i 

t 

30F 

Conduct  additional  chronic  animal  neurotoxicity  studies  | 

y 

via  the  oral  route  of  exposure  | 

! 
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Endosulfan 

Endosutfen  a  ^  j 

Endosulfan  p 

Endosulfan  sulfate 

i 

1 

X 

31A 

Evaluate  existing  data  on  concentrations  of  endosulfan  in 
the  environment,  particularly  hazardous  waste  sites 

a 

31B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  populations,  such  as  exposed  workers 

31C 

Data  on  the  bioavailabiiity  of  endosulfen  from  soil  * 

31 D 

Potential  candidate  for  subregistry  of  exposed  persons 

0 

X 

1 

c 

1 

t 

y 

31 E 

Acute-duration  oral  exposure  studies 

31F  ■ 

Sensitive  end  poirit  neurologic  data  on  the  effects  of  oral 
endosulfan  exposure 

Disulfdton 

£ 

32A 

Evaluate  existing  data  on  concentrations  of  disulfoton  in 

X 

contaminated  environmental  media  at  hazardous  waste 

p 

sites 

0 

s 

32B 

Exposure  levels  of  disulfoton  in  tissues/fluids  for 

u 

populations  living  near  hazardous  waste  sites  and  other 

r 

populations,  such  as  exposed  workers 

e 

32C 

Disulfoton  should  be  considered  as  a  potential  candidate 

for  a  subregistry  of  exposed  persons. 

1 

1^ 

32D 

Immunotoxicology  testing  battery  following  oral  exposure. 
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Endrin 

E 

33A 

Evaluate  existing  data  on  concentration  of  endrin  and  its 

Endrin  aldehyde 

X 

degradation  products  in  contaminated  environmental 

P 

media  at  hazardous  waste  sites 

0 

s 

33B 

Exposure  levels  for  endrin  and  its  degradation  products  in 

u 

humans  living  near  hazardous  waste  sites 

r 

e 

33C 

Accurately  describe  the  environmental  fate.of  endrin, 
including  environmental  breakdown  products  and  rates, 
media  half-lives,  and  chemical  and  physical  properties  of 
the  breakdown  products  that  help  predict  mobility  and 
volatility 

33D 

Potential  candidate  for  subregistry  of  exposed  persons 

T 

33E 

Dose-response  animal  data  for  acute  oral  exposure  to 

0 

X 

endrin 

1 

33F 

Multigeneration  reproductive  toxicity  studies  via  oral 

c 

i 

exposure  to  endrin 

t 

33G 

Accurately  describe  the  toxicokinetics  of  endrin  and  its 

y 

degradation  products  and  identify  the  animal  species  to 
be  used  as  the  most  appropriate  model  for  human 
exposure 

Manganese 

E 

X 

34A 

Evaluate  existing  data  on  concentrations  of  manganese  in 
contaminated  environmental  media  at  hazardous  waste 

P 

sites 

0 

s 

34B 

Exposure  levels  in  humans  living  near  hazardous  waste 

u 

sites  and  other  populations,  such  as  exposed  workers 

r 

e 

34C 

Potential  candidate  for  subregistry  of  exposed  persons 

1 

34D 

Relative  bioavailability  of  different  manganese  1 

compounds  and  bioavailability  of  manganese  from  soil  | 

T 

34E 

Dose-response  data  for  acute-  and  intermediate-duration  1 

0 

oral  exposures  (the  subchronic  study  should  include 

X 

i 

reproductive  histopathology  and  an  evaluation  of 
immunologic  parameters  including  manganese  effects  on 

c 

i 

t 

y 

plaque-forming  cells  (SRBC),  surface  maricers  (D4;D8  ratio), 
and  delayed  hypersensitivity  reactions) 

34F 

Toxicokinetic  studies  on  animals  to  investigate  uptake  and  | 

absorption,  relative  uptake  of  differing  manganese 
compounds,  metabolism  of  manganese,  and  interaction  of 
manganese  with  other  substances  following  oral  exposure 

34G 

Epidemiological  studies  on  the  health  effects  of  manganese  j 

(special  emphasis  end  points  include  neurologic. 

L 

reproductive,  developmental,  immunologic,  and  cancer)  | 
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Methoxychlor 

E 

X 

P 

0 

s 

u 

r 

e 

36A 

Evaluate  existing  data  on  concentrations  of  methoxychlor 
in  contaminated  media,  particularly  at  hazardous  waste 
sites 

35B 

Exposure  levels  of  methoxychlor  and  primary  metabolites 
in  humans  living  near  hazardous  waste  sites  and  in  those 
individuals  with  the  potential  to  ingest  it 

35C 

Evaluate  the  fate,  transport,  and  levels  of  the  degradation 
products  of  methoxychlor  in  soil 

35D 

Potential  candidate  for  subregistry  of  exposed  persons. 

T 

0 

X 

i 

c 

i 

t 

y 

35E 

Evaluate  neurologic  effects  after  long-term  low-level  oral 
exposure 

1 ,2  dibromo-3-chloropropane 

E 

X 

P 

0 

s 

u 

r 

e 

T 

0 

X 

I 

c 

i 

t 

y 

36A 

Evaluate  existing  data  on  concentrations  of  1,2-dibromo- 
3-chloropropane  in  contaminated  environmental  media  at 
hazardous  waste  sited 

36B 

Exposure  levels  in  humans  living  near  hazardous  waste 
sites  and  other  exposed  populations  such  as  exposed 
workers 

36C 

Potential  candidate  for  subregistry  of  exposed  persons 

36D 

Dose-response  data  in  animals  for  acute  duration 
exposure  via  the  oral  route  (including  reproductive  organ 
histopathology) 

36E 

Dose-response  data  in  animals  for  chronic-duration 
exposure  via  the  oral  route  (including  reproductive  organ 
histopathology) 

36F 

Two-species  developmental  toxicity  study  via  oral 
exposure 

36G 

36H 

Immunotoxicology  testing  battery  via  oral  exposure 

Neurotoxicology  testing  battery  via  oral  exposure 

(FR  Doc.  96-7851  Filed  3-29-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  553 
IBOP-1051-P] 

RIN  1120-AA46 

inmate  Personal  Property 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  inmate  personal  property 
to  allow  for  the  standardization  of 
authorized  personal  property  lists  at 
Bureau  institutions  and  to  facilitate 
procedvues  for  the  transportation  of 
personal  property  due  to  inmate  transfer 
or  release.  TMs  amendment  is  intended 
to  provide  for  the  more  efficient  and 
secure  operation  of  the  institution. 

DATES:  Comments  must  be  submitted  by 
May  31, 1996. 

ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  inmate  personal 
property  (28  CFR  part  553,  subpart  B). 

A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  April 
29,  1983  (48  FR  19573). 

Current  regulations  governing  iiunate 
personal  property  specify  that, 
consistent  with  the  mission  of  the 
institution,  each  Warden  shall  identify 
in  writing  that  personal  property  which 
may  be  retained  by  an  inmate  (see  28 
CFR  553.10).  Because  of  variations 
among  institution  lists,  when  inmates 
tremsfer  between  institutions  not  all 
property  authorized  at  the  sending 
institution  may  be  considered 
authorized  at  ffie  receiving  institution. 
Any  unauthorized  property  is  mailed  at 
government  expense  to  another  party  of 
the  inmate’s  choice. 

In  order  to  alleviate  this  problem,  the 
Bureau  is  implementing  a  standardized 
list  of  property  which  would  be 
authorized  for  retention  at  all 
institutions.  The  Warden  retains  the 
discretion  to  authorize  additional  items 
for  retention  at  his  or  her  institution. 
T)rpically,  these  additional  items  will  be 
government-issued  or  perishable.  The 
Biireau  proposes  that  this  standardized 
property  fist  become  fully  implemented 
by  November  1, 1997.  Consequently, 


§  553.10  is  being  amended  to  refer  to  the 
standardized  list  and  to  additions 
authorized  by  the  Warden.  Under  this 
new  procediure,  less  personal  property 
being  transferred  between  institutions 
will  be  subject  to  rejection  by  the 
receiving  institution.  Property 
authorized  for  retention  by  the  Warden 
in  addition  to  the  standardized  list  will 
be  identified  as  such.  Until  full 
implementation  of  this  procedure  (i.e., 
November  1, 1997),  the  Bureau  would 
continue  to  beeu'  the  cost  of  remailing  to 
a  non-Bureau  address  of  the  inmate’s 
choice  any  property  which  would  not  be 
authorized  by  the  receiving  institution. 
After  November  1, 1997,  the  inmate 
would  be  responsible  for  the  cost  of 
such  remailing. 

Both  the  standardized  list  and  the 
additional  items  authorized  by  the 
Warden  may  include  numerical  limits 
on  specific  tjfpes  of  property  (for 
example,  two  pair  of  athletic  shoes). 

Such  nvunerical  limits  reduces  the 
reliance  in  the  previous  regulations  on 
the  amount  of  storage  as  a  determining 
factor  in  the  retention  of  personal 
property  (Lnner  §  553.11(a)(1)  had 
stated  “  Staff  may  allow  an  inmate  to 
retain  that  authorized  property  which 
the  inmate  may  neatly  and  safely  store 
in  the  designated  area”).  Revised 
§  553.11  now  includes  reference  to 
possible  numerical  limitations  along 
with  the  procediires  for  notifying 
inmates  of  such  limits. 

The  provisions  for  storage  space  in 
new  paragraph  (b)  contain  a  clear 
statement  that  authorized  personal 
property  is  to  be  stored  in  the 
designated  area.  Specific  provisions  in 
the  former  regulations  as  to  the 
requirement  to  store  special  purchase 
items,  commissary  items, 
correspondence,  and  reading  materials 
have  been  removed  to  reduce 
redvmdancy.  New  paragraphs  (c) 
through  (h)  now  focus  on  limitations 
other  than  those  imposed  by  space 
constraints.  With  respect  to  clothing, 
new  paragraph  (c)  provides  that  civilian 
clothing  (i.e.,  clothing  not  issued  to  the 
inmate  by  the  Bureau  or  purchased  by 
the  inmate  fix)m  the  commissary) 
ordinarily  is  not  authorized  for  retention 
by  the  inmate.  This  is  in  keeping  with 
the  standardized  list  of  personal 
property.  The  regulations  formerly 
allowed  for  some  variation  (former 
§  553.11(b),  ’’Staff  may  allow  an  inmate 
to  retain  tl^t  clothing,  whether  civilian 
(at  institutions  where  authorized)  or 
institution  .  .  .”).  Under  new  paragraph 
(c),  such  civilian  clothing  possessed  by 
ciirrent  inmates  could  be  retained  no 
later  than  November  1, 1997.  New 
paragraphs  (d)  and  (e)  are  imchanged 
and  are  being  republished  here  for  ease 


of  review.  New  paragraph  (f)  is  merely 
being  redesignated  from  former 
paragraph  (g)  and  is  also  being 
republished  for  ease  of  review. 

Section  553.14  has  been  revised  to 
address  more  completely  procedures  for 
the  shipment  or  disposal  of  property 
due  to  inmate  transfer  and  release.  The 
revised  procedures  allow  for  more 
flexibility  in  shipping  property.  As 
mentioned  above,  imtil  November  1, 
1997,  these  procedures  continue  to 
provide  for  the  remailing,  at  Bureau 
expense,  of  personal  property  not 
authorized  for  retention  by  the  receiving 
institution.  After  that  date,  the  inmate 
would  be  responsible  for  such  costs. 
Because  the  standardized  list  would  be 
fully  implemented  by  that  date,  the 
Bureau  expects  that  there  would  be 
substantially  reduced  need  for  such 
remailings. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  320  First  Street, 
NW.,  HOLC  Room  754,  Washington,  E)C 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  proposed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral  _ 
hearings  are  contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Biueau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96—354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  553 

Prisoners. 

Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Biureau  of 
Prisons  in  28  CFR  0.96(p),  part  553  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

Subchapter  C— Institutional  Management 
PART  553— INMATE  PROPERTY 

1.  The  authority  citation  for  28  CFR 
part  553  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3621, 
3622,  3624,  4001, 4042, 4081,  4082 (Repealed 
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in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  4126,  5006-5024 
(Repealed  October  12, 1984  as  to  offenses 
committed  after  that  date),  5039;  28  U.S.C. 
509,  510;  28  CFR  0.95-0.99. 

2.  Section  553.10  is  amended  by 
revising  the  last  sentence  to  read  as 
follows; 

§  553.10  Purpose  and  scope. 

*  *  *  Consistent  with  the  mission  of 
the  institution,  each  Warden  shall 
identify  in  writing  that  personal 
property  which  may  be  retained  by  an 
inmate  in  addition  to  that  personal 
property  which  has  been  approved  by 
the  Director  for  retention  at  all 
institutions. 

3.  Section  553.11  is  revised  to  read  as 
follows: 

§  553.1 1  Limitations  on  inmate  personai 
property. 

(a)  Numerical  limitations.  Authorized 
personal  property  may  be  subject  to 
numerical  limitations.  The  institution’s 
Admission  eind  Orientation  program 
shall  include  notification  to  the  inmate 
of  any  numerical  limitations  in  effect  at 
the  institution  and  a  current  list  of  any 
numerical  limitations  shall  be  posted  on 
inmate  imit  bulletin  boards. 

(b)  Storage  space.  Staff  shall  set  aside 
space  within  each  housing  area  for  use 
by  an  inmate.  The  designated  area  shall 
include  a  locker  or  other  securable  area 
in  which  the  inmate  is  to  store 
authorized  personal  property.  The 
inmate  shall  be  allowed  to  pim:hase  an 
approved  locking  device  for  personal 
property  storage  in  regular  living  units. 
Staff  may  not  allow  em  inmate  to 
accumulate  materials  to  the  point  where 
the  materials  become  a  fire,  sanitation, 
security,  or  housekeeping  hazard. 

(c)  Clothing.  Civilian  clothing  (i.e., 
clothing  not  issued  to  the  inmate  by  the 
Bureau  or  purchased  by  the  inmate  from 
the  commissary)  ordinarily  is  not 
authorized  for  retention  by  the  inmate. 
Civilian  clothing  which  previously  had 
been  approved  for  retention  may  not  be 
retained  after  November  1, 1997. 
Prerelease  civilian  clothing  for  an 
inmate  may  be  retained  by  staff  in  the 
Receiving  and  Discharge  area  during  the 
last  30  days  of  the  inmate’s 
confinement. 


(d)  Legal  materials.  Staff  may  allow  an 
inmate  to  retain  those  legal  materials 
which  are  necessary  for  an  inmate’s 
legal  actions.  Legal  reference  materials, 
such  as  books,  may  be  retained  if  such 
materials  are  not  available  in  the 
institution  library.  To  ensure  that 
materials  do  not  become  a  fire, 
sanitation,  security,  or  housekeeping 
hazard,  each  institution  may  establish  a 
limit  on  the  eimount  of,  and  storage 
location  for,  legal  materials  in  the 
inmate’s  living  area.  Staff  may  authorize 
additional  storage  space,  on  a 
temporary,  short-term  basis,  to  an 
inmate  who  demonstrates  a  need  for. 
additional  material  in  connection  with 
that  inmate’s  on-going  litigation. 

(e)  Hobbycraft  materials.  Staff  shall 
limit  an  inmate’s  hobby  shop  projects 
within  the  cell  or  living  area  to  those 
projects  which  the  inmate  may  store  in 
designated  personal  property 
containers.  Staff  may  m^e  an  exception 
for  an  item  (for  example,  a  painting) 
where  size  would  prohibit  placing  the 
item  in  a  locker.  This  exception  is  made 
with  the  imderstanding  that  the 
placement  of  the  item  is  at  the  inmate’s 
own  risk.  Staff  shall  require  that  hobby 
shop  items  be  removed  from  the  living 
area  when  completed,  and  be  disposed 
of  in  accordance  with  the  provisions  of 
part  544,  subpart  D. 

(f)  Radios  and  watches.  An  inmate 
may  possess  only  one  approved  radio 
and  one  approved  watch  at  a  time.  The 
inmate  must  be  able  to  demonstrate 
proof  of  ownership.  An  inmate  who 
purchases  a  radio  or  watch  through  a 
Bureau  of  Prisons  commissary  is 
ordinarily  permitted  the  use  of  that 
radio  or  watch  at  any  Bureau  institution 
if  the  inmate  is  later  transferred.  If  the 
inmate  is  not  allowed  to  use  the  radio 
or  watch  at  the  new  institution,  the 
inmate  shall  be  permitted  to  mail,  at  the 
receiving  institution’s  expense,  the 
radio  or  watch  to  a  destination  of  the 
inmate’s  choice.  Where  the  inmate 
refuses  to  provide  a  mailing  address,  the 
radio  and/o'r  watch  may  be  disposed  of 
through  approved  methods,  including 
destruction  of  the  property. 

(g)  Education  program  materials. 
Education  program  materials  or  current 
correspondence  courses  may  be  retained 


even  if  not  stored  as  provided  in 
paragraph  (b)  of  this  section. 

(h)  Personal  photos.  An  inmate  may 
possess  photographs,  subject  to  the 
limitations  of  paragraph  (b)  of  this 
section,  so  long  as  they  are  not 
detrimental  to  personal  safety  or 
security,  or  to  the  good  order  of  the 
institution. 

4.  Section  553.14  is  revised  to  read  as 
follows: 

§  553.14  Inmate  transfer  between 
institutions  and  inmate  release. 

(a)  Except  as  provided  for  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section,  authorized  personal  property 
shall  be  shipped  by  staff  to  the  receiving 
institution. 

(1)  The  Warden  ordinarily  shall  allow 
an  inmate  transferring  to  another 
institution  to  transport  personal  items 
determined  necessary  or  appropriate  by 
staff  and,  if  apphcable,  legal  materials 
for  active  court  cases. 

(2)  The  Warden  may  require  or  allow 
an  inmate  who  is  transferring  to  another 
institution  under  furlough  conditions  to 
transport  all  the  inmate’s  authorized 
personal  property  with  him  or  her. 

(3)  An  inmate  who  is  being  released 
or  who  is  transferring  to  a  Community 
Corrections  Center  may  arrange  to  ship 
personal  property  at  the  inmate’s 
expense.  The  inmate  is  responsible  for 
transporting  any  personal  property  not 
so  shipped. 

(b)  If  the  inmate’s  personal  property  is 
not  authorized  for  retention  by  the 
receiving  institution,  staff  at  the 
receiving  institution  shall  arrange  for 
the  inmate’s  excess  personal  pro|>erty  to 
be  mailed  to  a  non-Bureau  destination 
of  the  inmate’s  choice.  Until  November 
1, 1997,  the  receiving  institution  shall 
bear  the  expense  for  this  mailing.  After 
November  1, 1997,  the  inmate  shall  bear 
the  expense  for  this  mailing. 

(c)  Whenever  the  inmate  refuses  to 
provide  a  mailing  address  for  return  of 
the  property  or,  when  required,  refuses 
to  bear  the  expense  of  mailing  the 
property,  the  property  is  to  be  disposed 
of  through  approved  methods,  including 
destruction  of  the  property. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  321 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  750] 

Regulations  Governing  Payments  by 
Banks  and  Other  Financial  Institutions 
of  United  States  Savings  Bonds  and 
United  States  Savings  Notes  (Freedom 
Shares) 

AGENCY:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  of  the 
Treasury  hereby  publishes,  for 
comment,  a  proposed  rule  amending  the 
regulations  to  update  procedrues  used 
by  the  Bureau  of  the  PubUc  Debt  for 
collecting  debts  owed  by  paying  agents 
of  United  States  Savings  Bonds  and 
Savings  Notes  (collectively  referred  to 
herein  as  savings  bonds  or  bonds). 

These  collection  procediues  are  used 
when  a  pajdng  agent  cannot  be  relieved 
of  Uabihty  for  a  savings  bond 
transaction  and  the  paying  agent  fails  to 
reimbiuse  Public  Debt  in  a  timely 
manner.  Accoimts  designated  or  utiUzed 
by  paying  agents  at  Federal  Reserve 
Banks  for  receiving  settlements  for 
savings  bond  redemptions  are 
inunediately  credited  upon  the  receipt 
of  paid  bonds  with  cash  letters  by 
Federal  Reserve  Banks  or  Branches 
through  the  EZ  CLEAR  system.  These 
immediate  settlements  occm  with  the 
understanding  that  adjustments  to 
correct  errors  may  later  be  necessary. 

This  system  has  expedited  the  process 
of  crediting  the  accounts  paying  agents 
have  designated  or  utiUzed  for  receiving 
savings  bond  transaction  settlements. 
However,  the  system  has  edso  made  it 
more  ciunbersome  for  PubUc  Debt  to 
coUect  monies  from  paying  agents,  not 
reUeved  of  UahiUty,  that  fail  to 
reimburse  PubUc  Debt  in  a  timely 
manner.  This  amendment  will  correct 
this  problem  by  providing  that  paying 
agents  are  deemed  to  have  authorized 
the  debit  of  any  overdue  amount, 
interest,  administrative  cost,  and 
penalty  assessed,  directly  from  the 
agents’  Reserve,  correspondent,  or 
clearing  accounts  designated  or  utiUzed 
at  Federal  Reserve  Banks  or  Branches 
for  settlement  of  redeemed  savings 
bonds. 

DATES:  Comments  must  be  received  on 
or  before  May  1, 1996. 

ADDRESSES:  Comments  should  be  sent 
to:  Department  of  the  Treasury,  Bureau 
of  the  PubUc  Debt,  P.  O.  Box  1328, 


Parkersbtug,  West  Virginia  26106-1328, 
Attention  Debit  Reg.  Group,  Room  507, 
Division  of  Staff  Services.  Comments 
received  will  be  available  for  pubUc 
inspection  and  copying  at  the  Treasury 
Department  Library,  FOIA  Collection, 
Room  5030,  Main  Treasiuy  Building, 

1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Persons  wishing 
to  visit  the  library  should  call  (202) 
622-0990  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  L.  Earnest,  Division  Director, 
Division  of  Staff  Services,  Biureau  of  the 
PubUc  Debt,  (304)  480-6319,  or  Edward 
Gronseth,  Deputy  Chief  Counsel,  Office 
of  the  Chief  Counsel,  Bmeau  of  the 
PubUc  Debt,  (304)  480-5192. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Proposed  Rule  will  update  the 
debt  collection  process  used  by  the 
Bureau  of  the  PubUc  Debt.  This  update 
is  necessitated  by  the  automated 
processing  of  redeemed  savings  bonds 
through  EZ  CLEAR. 

The  collection  procedures  will  apply 
when  a  paying  agent  cannot  be  reUeved 
of  UabiUty  under  31  U.S.C.  3126(a)  for 
a  loss  resulting  from  a  payment  of  a 
savings  bond  pmsuant  to  31  CFR  Part 
321.  No  change  is  being  made  in  the 
procedure  for  assessing  UabiUty  under 
31  U.S.C.  3126(a),  or  in  the  regidations 
with  respect  to  such  UabiUty 
determinations. 

ReUef  of  a  paying  agent  from  UabiUty 
for  a  loss  related  to  the  redemption  of 
a  savings  bond  is  a  determination  made 
imder  authority  of  31  U.S.C.  3126(a). 

When  a  depository  financial 
institution  quaUfies  as  a  savings  bond 
paying  agent,  it  agrees  in  writing  to  be 
bound  by  aU  of  the  provisions  set  out  in 
31  CFR  Part  321  and  the  Appendix,  as 
revised  and  amended,  including  any 
instructions  promulgated  by  Treasmy 
and  its  fiscal  agents. 

Paying  agents  receive  settlements  for 
the  value  of  savings  bonds  redeemed  via 
credits  to  Reserve,  correspondent,  and 
clearing  accounts  with  Federal  Reserve 
Banks,  or  their  Branches. 

n.  Summary  of  Amendments 

Section  321.21  will  refer  to  collection 
procedures  outlined  in  Paragraph  21  of 
the  Appendix  to  this  Part. 

Paragraph  21  of  the  Appendix  to  this 
Part,  will  provide  a  detailed  explanation 
of  the  consequences  of  a  paying  agent’s 
failure  to  make  reimbursement  within 
30  days  of  PubUc  Debt’s  mailing  the  first 
demand  letter,  provided  the  paying 
agent  cannot  be  reUeved  of  UabiUty 
imder  31  U.S.C.  3126(a)  for  an 
erroneous  payment. 


A  paying  agent  receiving  settlement 
for  the  redemption  value  of  redeemed 
savings  bonds  via  credits  to  a  Reserve, 
correspondent,  or  clearing  account  is 
deemed  to  have  authorized  the  Federal 
Reserve  Bank  or  Branch  to  debit  the 
amount  due  from  that  account.  Such 
debits  shall  be  made  if  the  paying  agent 
fails  to  make  timely  reimbursement  or 
submit  new  evidence  sufficient  for 
Public  Debt  to  change  a  determination 
of  UabiUty  within  120  days  of  the 
mailing  of  the  first  demand  letter.  The 
amount  due  from  the  redemption  of  a 
security  for  which  the  paying  agent  is 
not  relieved  of  UahiUty,  imder  31  U.S.C. 
3126(a),  shall  include  the  amount  of  the 
final  loss  resulting  from  the  erroneous 
pa3anent,  interest,  administrative  costs, 
and  penalty  charges. 

A  financial  institution  designated  by 
a  paying  agent  to  receive  settlement  for 
redeemed  savings  bonds  on  behalf  of 
that  paying  agent  via  a  credit  to  a 
Reserve,  correspondent,  or  clearing 
account  with  a  Federal  Reserve  Bank  or 
Branch  is  deemed  to  have  authorized  a 
debit  from  such  account  to  collect  an 
amount  due  from  the  paying  agent.  The 
consequences  of  a  paying  agent’s  failure 
to  make  timely  reimbursement  include 
the  paying  agent’s  being  required  to  pay: 

(a)  Interest  charges  accruing  from  the 
date  the  first  demand  letter  is  mailed  to 
the  date  of  reimbursement,  at  the 
current  vedue  of  funds  rate  published  by 
the  Secretary  of  the  Treasury  annually 
or  quarterly  in  the  Federal  Register; 

(b)  Administrative  costs  (currently 
processing  costs  of  $6.00)  will  be 
assessed,  if  reimbursement  is  not  made 
within  30  days  of  the  date  the  first 
demand  letter  is  mailed; 

(c)  Penalty  charges  in  accordance  with 
31  U.S.C.  3717(e),  if  reimbursement  is 
not  made  within  120  days  of  the  date 
the  first  demand  letter  is  mailed.  When 
assessed,  the  penalty  charge  will  accrue 
and  be  calculated  from  30  days  after  the 
date  the  first  demand  letter  is  mailed  to 
the  date  of  reimbursement. 

Procedural  Requirements 

It  has  been  determined  that  this 
Proposed  Rule  is  not  a  “significant 
regulatory  action,”  pursuant  to 
Executive  Order  12866. 

Although  this  rule  is  being  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  the  rule  relates  to 
matters  of  public  contract,  as  well  as  the 
borrowing  power  and  fiscal  authority  of 
the  United  States.  The  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Proposed  Rules 


14445 


of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  ajraly. 

There  are  no  coUections  of 
information  required  by  this  Proposed 
Rule,  therefore,  the  Paperwork 
Reduction  Act  does  not  apply. 

Conunents:  Consideration  will  be 
given  to  any  written  comments  that  are 
submitted  to  the  Bureau  of  the  Public 
E)ebt.  All  comments  will  be  available  for 
pubhc  inspection  and  copying. 

List  of  Subjects  in  31  CFR  Part  321 

Banks,  Banking,  Bonds,  Government 
securities. 

Dated:  March  26, 1996. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Part  321  of  Title  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  321— PAYMENTS  BY  BANKS 
AND  OTHER  FINANCIAL 
INSTITUTIONS  OF  UNITED  STATES 
SAVINGS  BONDS  AND  UNITED 
STATES  SAVINGS  NOTES  (FREEDOM 
SHARES) 

1.  The  authority  citation  for  Part  321 
is  proposed  to  be  revised  as  follows: 

Authority:  2  U.S.C.  901,  5  U.S.C.  301, 12 
U.S.C.  391,  31  U.S.C.  3105,  31  U.S.C.  3126. 

2.  Section  321.21  is  proposed  to  be 
revised  to  read  as  follows: 

§  321 .21  Replacement  and  recovery  of 
losses. 

(a)  If  a  final  loss  results  from  the 
redemption  of  a  security,  and  the  paying 


agent  redeeming  the  security  is  not 
relieved  of  Uabihty  for  such  loss  tmder 
31  U.S.C.  3126(a),  the  Bureau  of  the 
Public  Debt  will  demand  that  the  paying 
agent  promptly  reimburse  the  United 
States  in  the  amount  of  the  final  loss 
and  will  take  such  other  action  as  may 
be  necessary  to  collect  such  amount  as 
set  out  in  the  procedure  described  in 
Paragraph  21  of  the  Appendix  to  this 
Part. 

(b)  If  a  final  loss  has  resulted  from  the 
redemption  of  a  security,  and  no 
reimbursement  has  been  or  will  be 
made,  the  loss  shall  be  subject  to 
replacement  out  of  the  fund  established 
by  the  Government  Losses  in  Shipment 
Act,  as  amended. 

3.  Subpart  E,  Paragraph  21  of  the 
Appendix  to  this  Part  is  proposed  to  be 
revised  to  read  as  follows: 

Appendix  to  Department  of  the 
Treasury  Circular  No.  750,  Fourth 
Addition 

***** 

21.  Determination  of  liability.  [Sec.  321.18 
and  Sec.  321.21] 

(a)  Upon  completing  the  investigation,  the 
Bureau  of  the  Public  Debt  will  examine  the 
available  information  and  determine  whether 
a  paying  agent  may  be  relieved  of  liability  for 
any  loss  resulting  from  a  payment.  If  the 
paying  agent  cannot  be  relieved  of  liability, 
demand  will  be  made  upon  the  paying  agent 
to  reimbiuse  the  Treasury  promptly.  Any 
amoimt  not  paid  within  30  days  following 
the  mailing  of  the  first  demand  letter  is 
subject  to  the  following  charges. 

(1)  Interest  shall  accrue  from  the  date  the 
first  demand  letter  is  mailed  to  the  date 
reimbursement  is  made.  The  rate  of  interest 
to  be  used  will  be  the  ciurent  value  of  funds 


rate  published  annually  or  quarterly  in  the 
Federal  Registm'  and  in  effect  during  the 
entire  period  in  which  the  remittance  is  late. 

(2)  Administrative  costs  shall  be  assessed 
as  set  out  in  the  first  demand  letter,  if 
reimbursement  is  not  made  within  30  days  of 
the  date  the  first  demand  letter  is  mailed. 

(3)  Penalty  charges  shall  be  assessed,  in 
accordance  with  31  U.S.C  3717(e),  if 
reimbursement  is  not  made  within  120  days 
of  the  date  the  first  demand  letter  is  mailed. 
The  penalty  charge  will  accrue  and  be 
calculated  from  30  days  after  the  date  the 
first  demand  letter  is  mailed  to  the  date  of 
reimbursement. 

(b)  When  a  paying  agent  fails,  within  120 
days  of  the  date  the  first  demand  letter  is 
mailed,  to  make  such  reimbursement  or  to 
submit  new  evidence  sufficient  for  Public 
Debt  to  change  the  determination  of  liability: 
by  virtue  of  the  paying  agent’s  acceptance  of, 
settlement  via  credits  to  a  Reserve, 
correspondent,  or  clearing  accoimt  with  a 
Feder^  Reserve  Bank  or  Branch,  the  agent  is 
deemed  to  have  authorized  the  Federal 
Reserve  Bank  to  debit  the  amount  due  from 
that  qsicoimt  designated  or  utilized  by  the 
agent  at  the  Federal  Reserve  Bank  or  Branch. 
An  institution,  designated  by  a  paying  agent 
to  receive  settlement  on  its  tehdf,  in 
authorizing  such  paying  agent  to  utilize  its 
Reserve,  correspondent,  or  clearing  account 
on  the  books  at  the  Federal  Reserve  Bank 
shall  similarly  be  deemed  to  authorize  such 
debits  from  that  account. 

(c)  Reconsideration  of  a  determination  of 
liability  will  be  made  in  any  case  when  a 
paying  agent  so  requests  and  presents 
additional  evidence  and  information 
regarding  the  transaction. 

[FR  Doc.  96-7880  Filed  3-29-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  4  and  12 

[Docket  No.  FR-3954-F-01] 

RIN  2S01-AC04 

Prohibition  of  Advance  Disclosure  of 
Funding;  Accountability  in  the 
Provision  of  HUD  Assistance 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  streamlines  24  CFR 
parts  4,  regarding  prohibition  of 
advance  disclosure  of  funding 
decisions,  and  12,  regarding 
accountability  in  the  provision  of  HUD 
assistance,  in  the  context  of  HUD’s 
regulatory  reinvention  process  by 
combining  them  into  a  single,  revised 
part  4  and  removing  imnecessary  and 
repetitious  language. 

EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Santa  Anna,  Assistant  General 
Covmsel,  Ethics  Law  Division,  at  (202) 
708-3815,  or  Sam  E.  Hutchinson, 
Associate  General  Coimsel,  Office  of 
Hiunan  Resources  Law,  (202)  708-2947; 
451  Seventh  Street,  SW.,  Washington, 

DC  20810.  Heeuing  or  speech-impaired 
individuals  may  call  HUD’s  TDD 
niunber  (202)  708—3259.  (Telephone 
munbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §§  4.7  and 
4.9  have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2510- 
0011.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

n.  Background — Regulatory 
Reinvention 

Consistent  with  Executive  Order 
12866  and  President  Clinton’s 
memorandmn  of  March  4, 1995  to  all 
Federal  Departments  and  Agencies  on 
regulatory  reinvention,  HUD  has 
reviewed  all  its  regulations  to  determine 
whether  certain  regulations  can  be 
eliminated,  streamlined,  or  consolidated 
with  other  regrilations.  In  keeping  with 
the  President’s  mandate  to  reinvent  and 
reform  regulations,  the  Department  is 
streamlining  parts  4  and  12.  These  parts 


have  been  re-drafted  to  eliminate  text 
that  only  repeats  statutory  language,  or 
provisions  that  are  advisory  or  non¬ 
exclusive,  such  as  lists  of  examples. 

One  goal  of  reinventing  regulations  is 
to  remove  rule  text  that  repeats  statutory 
language.  Besides  resulting  in 
considerable  streamlining  of 
regulations,  such  a  practice  will  remove 
the  problems  that  result  when  a  rule 
that  repeats  the  language  of  a  statute 
becomes  inconsistent  with  new 
statutory  amendments.  The  final  rule 
promulgated  here  does  not,  therefore, 
repeat  any  statutory  language;  it 
contains  only  those  provisions  that  are 
necessary  for  clarification  of  the 
statutory  procedures,  or  provisions  that 
address  those  areas  that  give  the 
Secretary  discretion  to  act. 

The  remaining  regulatory  text  is 
further  pruned  to  eliminate  provisions 
that  are  advisory  or  non-exclusive.  For 
exfunple,  the  term  “assistance”  in  §  4.5, 
Definitions,  of  the  cmrent  rule,  includes 
a  long  list  of  programs  that  provide  for 
the  competitive  ffistribution  of 
assistance.  Since  such  a  list  is  subject  to 
change,  it  is  not  likely  to  remain  current 
and  is  therefore  being  removed  from  the 
rule. 

The  same  procedmes  described  above 
(the  removal  of:  statutory  language,  lists 
subject  to  change,  and  text  that  is  only 
advisory)  are  applied  to  part  12,  leaving 
a  streamlined  rule  that  retains  only  the 
regulatory  provisions  that  do  not  repeat 
the  statutory  requirements,  which 
remain  in  efiect. 

Both  parts  4  and  12  are  substantially 
restructxned  by  this  rule.  All  of  the 
subparts  in  the  cmrent  versions  of  both 
parts  are  eliminated,  and  the  remaining 
provisions  of  part  4  are  designated  as 
subpart  B  of  the  revised  part  4.  The 
remaining  provisions  of  part  12  are 
redesignated  as  subpart  A  of  part  4,  and 
part  12  is  removed.  Each  subpart  cites 
the  statutory  provision  being  interpreted 
and  imder  which  it  is  authorized 
(subpart  A  of  part  4  vmder  section  102 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  [HUD 
Reform  Act);  subpart  B  of  part  4  imder 
section  103  of  the  HUD  Reform  Act). 
However,  the  changes  made  by  this  rule 
are  only  structmal  and  not  substantive; 
the  implementation  of  the  HUD  Reform 
Act  remains  consistent  with  its 
implementation  before  the  changes 
made  by  this  rule. 

HI.  Findings  and  Certifications 
Justification  for  Final  Rulemaking 

The  Department  has  determined  that 
this  rule  should  be  adopted  without  the 
delay  occasioned  by  requiring  prior 
notice  and  comment.  'Tffis  final  rule 


only  makes  a  number  of  streamlining 
changes  to  existing  provisions,  as 
discussed  above  in  section  11.  of  this 
preamble.  As  such,  prior  notice  and 
comment  are  imnecessary  imder  24  CFR 
Part  10. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  ffie 
environmental  effect  of  the  regulations 
being  amended. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C,  605(b)),  has  reviewed  this 
rule  before  publication  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  the  parts  eunended  by  this  rule 
are  streamlined  but  not  substantively 
changed. 

Executive  Order  12612,  Federalism 

HUD  has  determined,  in  accordance 
with  Executive  Order  12612, 

Federalism,  that  this  rule  will  not  have 
a  substantial,  direct  effect  on  the  States 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  or 
responsibilities  among  the  various 
levels  of  government,  since  the  rule 
merely  streamlines  the  affected  parts 
without  substantively  changing  them.  ^ 

Executive  Order  12606,  The  Family 

HUD  has  determined  that  this  rule 
will  not  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  Executive  Order  12606,  The  Family, 
because  no  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

List  of  Subjects 
24  CFR  Part  4 

Administrative  practice  and 
procediue;  Government  employees. 
Grant  programs — Chousing  and 
community  development. 

Investigations,  Loan  programs — housing 
and  community  development.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  12 

Administrative  practice  and 
procediue.  Grant  programs — ^housing 
and  community  development,  Loan 
programs — chousing  and  community 
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development.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  imder  the  authority  of 
42  U.S.C.  3535(d),  for  the  reasons  stated 
in  the  preamble,  24  CFR  subtitle  A  is 
amended  as  follows: 

1.  Part  4  is  revised  to  read  as  follows: 

PART  4-HUD  REFORM  ACT 

Subpart  A-— Accountability  in  the  Provision 
of  HUO  Assistance 

Sgc 

4.1  Purpose. 

4.3  Definitions. 

4.5  Notice  and  documentation  of  assistance 
subject  to  Section  102(a). 

4.7  Notice  of  funding  decisions. 

4.9  Disclosure  requirements  for  assistance 
subject  to  Section  102(b). 

4.11  Updating  of  disclosure. 

4.13  Limitation  of  assistance  subject  to 
Section  102(d). 

Subpart  B — Prohibition  of  Advance 
Disclosure  of  Funding  Decisions 

4.20  Purpose. 

4.22  De^idons. 

4.24  Scope. 

4.26  Permissible  and  impermissible 
disclosures. 

4.28  Civil  penalties. 

4.30  Procedure  upon  discovery  of  a 
violation. 

4.32  Investigation  by  Office  of  Inspector 
General. 

4.34  Review  of  Inspector  General’s  report 
by  the  Ethics  Law  Division. 

4.36  Action  by  the  Ethics  Law  Division. 

4.38  Administrative  remedies. 

Authority:  42  U.S.C.  3535(d),  3537a,  3545. 

Subpart  A— Accountability  in  the 
Provision  of  HUD  Assistance 

§4.1  Purpose. 

The  provisions  of  this  subpart  A  are 
authorized  tmder  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989)  (42  U.S.C.  3537a)  (hereinafter. 
Section  102).  Both  the  provisions  of 
Section  102  and  this  subpart  A  apply  for 
the  purposes  of  Section  102.  Section  102 
contains  a  munber  of  provisions 
designed  to  ensure  greater 
accountability  and  integrity  in  the  way 
in  which  the  Department  makes 
assistance  available  under  certain  of  its 
programs. 

§4.3  Definitions. 

Applicant  includes  a  person  whose 
application  for  assistance  must  be 
submitted  to  HUD  for  any  purpose 
including  approval,  environmental 
review,  or  rent  determination. 

Assistance  under  any  program  or 
discretionary  fund  administered  by  the 
Secretary  is  subject  to  Section  102(a), 
and  means  any  assistance,  imder  any 


program  administered  by  the 
Department,  that  provides  by  statute, 
regulation  or  otherwise  for  the 
competitive  distribution  of  funding. 

Assistance  within  the  jurisdiction  of 
the  Department  is  subject  to  Section 
102(b),  and  means  any  contract,  grant, 
loan,  cooperative  agreement,  or  other 
form  of  assistance,  including  the 
insurance  or  guarantee  of  a  loan  or 
mortgage,  that  is  provided  with  respect 
to  a  specific  project  or  activity  under  a 
program  administered  by  the 
Department,  whether  or  not  it  is 
awarded  through  a  competitive  process. 

Assistance  within  the  jurisdiction  of 
the  Department  to  any  housing  project 
is  subject  to  Section  102(d),  and  means: 

(1)  Assistance  which  is  provided 
directly  by  HUD  to  any  person  or  entity, 
but  not  to  subrecipients.  It  includes 
assistance  for  the  acquisition, 
rehabilitation,  operation  conversion, 
modernization,  renovation,  or 
demolition  of  any  property  containing 
five  or  more  dwelling  units  that  is  to  be 
used  primarily  for  residential  purposes. 
It  includes  assistance  to  independent 
group  residences,  board  and  care 
facilities,  group  homes  and  transitional 
housing  but  does  not  include  primarily 
nonresidential  facilities  such  as 
intermediate  care  facilities,  nursing 
homes  and  hospitals.  It  also  includes 
any  change  requested  by  a  recipient  in 
the  amoimt  of  assistance  previously 
provided,  except  changes  resiilting  from 
annual  adjustments  in  Section  8  rents 
imder  Section  8(c)(2)(A)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437f); 

(2)  Assistance  to  residential  rental 
property  receiving  a  tax  credit  under 
Federal,  State  or  local  law. 

(3)  For  purposes  of  this  definition, 
assistance  includes  assistance  resulting 
fiem  annual  adjustments  in  Section  8 
rents  under  Section  8(c)(2)(A)  of  the 
United  States  Housing  Act  of  1937, 
unless  the  initial  assistance  was  made 
available  before  April  15, 1991,  and  no 
other  assistance  subject  to  this  subpart 
A  was  made  available  on  or  after  that 
date. 

Housing  project  means: 

(1)  Property  containing  five  or  more 
dwelling  units  that  is  to  be  used  for 
primarily  residential  purposes, 
including  (but  not  limited  to)  living 
arrangements  such  as  independent 
group  residences,  board  and  care 
facilities,  group  homes,  and  transitional 
housing,  but  excluding  facilities  that 
provide  primarily  non-residential 
services,  such  as  intermediate  care 
facilities,  musing  homes,  and  hospitals. 

(2)  Residential  rental  property 
receiving  a  tax  credit  imder  Federal, 
State,  or  local  law. 


Interested  party  means  any  person 
involved  in  the  application  for 
assistance,  or  in  the  planning, 
development  or  implementation  of  the 
project  or  activity  for  which  assistance 
is  sought  and  any  other  person  who  has 
a  pecuniary  interest  exceeding  the  lower 
of  $50,000  or  10  percent  in  the  project 
or  activity  for  which  assistance  is 
sought. 

Selection  criteria  includes,  in 
addition  to  any  objective  measures  of 
housing  and  other  need,  project  merit, 
or  efficient  use  of  resources,  the  weight 
or  relative  importance  of  each  pubh^ed 
selection  criterion  as  well  as  any  other 
factors  that  may  affect  the  selection  of 
recipients. 

§  4.5  Notice  and  documentation  of 
assistance  subject  to  Section  102(a). 

(a)  Notice.  Before  the  Department 
solicits  an  apphcation  for  assistance 
subject  to  Section  102(a),  it  will  pubUsh 
a  Notice  in  the  Federal  Register 
describing  application  procedures.  Not 
less  than  30  calendar  days  before  the 
deadline  by  which  apphcations  must  be 
submitted,  the  Department  will  publish 
selection  criteria  in  the  Federal 
Register. 

(b)  Documentation  of  decisions.  HUD 
will  make  available  for  pubUc 
inspection,  for  at  least  five  (5)  years,  and 
be^nning  not  less  than  30  calendars 
days  after  it  provides  the  assistance,  all 
documentation  and  other  information 
regarding  the  basis  for  the  funding 
decision  with  respect  to  each 
apphcation  submitted  to  HUD  for 
assistance.  HUD  will  also  make 
available  any  written  indication  of 
support  that  it  received  from  any 
apphcant.  Recipients  of  HUD  assistance 
must  ensure,  in  accordance  with  HUD 
guidance,  the  pubhc  availabiUty  of 
similar  information  submitted  by 
subrecipients  of  HUD  assistance. 

§4.7  Notice  of  funding  decisions. 

HUD  will  publish  a  Notice  in  the 
Federal  Register  at  least  quarterly  to 
notify  the  pubhc  of  all  decisions  made 
by  the  Department  to  provide: 

(a)  Assistance  subject  to  Section 
102(a);  and 

(b)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non¬ 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

§  4.9  Disclosure  requirements  for 
assistance  subject  to  Section  102(b). 

(a)  Receipt  and  reasonable 
expectation  of  receipt.  (1)  In 
determining  the  threshold  of 
apphcabihty  of  Section  102(b),  an 
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applicant  will  be  deemed  to  have 
received  or  to  have  a  reasonable 
expectation  of  receiving: 

(1)  The  total  amount  of  assistance 
received  during  the  Federal  fiscal  year 
during  which  the  application  was 
submitted; 

(ii)  The  total  amount  of  assistance 
requested  for  the  fiscal  year  in  which 
any  pending  application,  including  the 
ciurent  application,  was  submitted;  and 

(iii)  For  the  fiscal  year  described  in 
paragraph  (a)(l)(ii)  of  this  section,  the 
total  amount  of  assistance  from  the 
Eiepeirtment  or  any  other  entity  that  is 
likely  to  be  made  available  on  a  formula 
basis  or  in  the  form  of  program  income 
as  defined  in  24  CFR  part  85. 

(2)  In  the  case  of  assistance  that  will 
be  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based 
assistance  imder  Section  8  of  the  United 
States  Housing  Act  of  1937),  all  amoimts 
that  are  to  be  provided  over  the  term  of 
the  contract,  irrespective  of  when  they 
are  to  be  received. 

(b)  Content  of  disclosure.  Applicants 
that  receive  or  can  reasonably  be 
expected  to  receive,  as  defined  in 
paragraph  (a)  of  this  section,  an 
aggregate  amoimt  of  assistance  that  is  in 
excess  of  $200,000  must  disclose  the 
following  information: 

(1)  Other  governmental  assistance  that 
is  or  is  expected  to  be  made  available, 
based  upon  a  reasonable  assessment  of 
the  circiunstances,  with  respect  to  the 
project  or  activities  for  which  the 
assistance  is  sought; 

(2)  The  neune  and  pecvmiary  interest 
of  any  interested  party;  and 

(3)  A  report  of  the  expected  soim:es 
and  uses  of  funds  for  the  project  or 
activity  which  is  the  subject  of  the 
application,  including  governmental 
and  non-govemmental  soiurces  of  funds 
and  private  capital  resulting  firom  tax 
benefits. 

(c)  In  the  case  of  mortgage  insurance 
imder  24  CFR  subtitle  B,  chapter  H,  the 
mortgagor  is  responsible  for  making  the 
disclosures  required  imder  Section 
102(b)  and  this  section,  and  the 
mortgagee  is  responsible  for  furnishing 
the  mortgagor’s  disclosures  to  the 
Department. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2510-0011.) 

§  4.1 1  Updating  of  disclosure. 

(a)  Ehuing  the  period  in  which  an 
application  for  assistance  covered  imder 
Siection  102(b)  is  pending,  or  in  which 
such  assistance  is  being  provided,  the 
applicant  must  report  to  the 
Department,  or  to  the  State  or  unit  of 
general  local  government,  as 
appropriate: 


(1)  Any  information  referred  to  in 
Section  102(b)  that  the  applicant  should 
have  disclosed  with  respect  to  the 
application,  but  did  not  disclose; 

(2)  Any  information  referred  to  in 
Section  102(b)  that  initially  arose  after 
the  time  for  making  disclosures  under 
that  subsection,  including  the  name  and 
pecuniary  interest  of  any  person  who 
did  not  have  a  pecuniary  interest  in  the 
project  or  activity  that  exceeded  the 
threshold  in  Section  102(b)  at  the  time 
of  the  application,  but  that  subsequently 
exceeded  the  threshold. 

(b)  With  regard  to  changes  in 
information  ffiat  was  disclosed  under 
Sections  102(b)  or  102(c): 

(1)  For  programs  administered  by  the 
Assistant  Secretary  for  Community 
Planning  and  Development: 

(1)  Any  change  in  other  government 
assistance  covered  by  Section  102(b) 
that  exceeds  the  amount  of  all  assistcmce 
that  was  previously  disclosed  by  the 
lesser  of  $250,000  or  10  percent  of  the 
assistance; 

(ii)  Any  change  in  the  expected 
sources  or  uses  of  funds  that  exceed  the 
amount  of  all  previously  disclosed 
sources  or  uses  by  the  lesser  of  $250,000 
or  10  percent  of  previously  disclosed 
sources; 

(2)  For  all  other  programs: 

(i)  Any  change  in  other  government 
assistance  under  Section  102(b)(1)  that 
exceeds  the  amount  of  assistance  that 
was  previously  disclosed; 

(ii)  Any  change  in  the  pecimiary 
interest  of  any  person  under  Section 
102(b)(2)  that  exceeds  the  amount  of  all 
previously  disclosed  interests  by  the 
lesser  of  $50,000  or  10  percent  of  such 
interest; 

(iii)  For  all  projects  receiving  a  tax 
credit  under  Federal,  Sate  or  local  law, 
any  change  in  the  expected  soiurces  or 
uses  of  funds  that  were  previously 
disclosed; 

(iv)  For  all  other  projects: 

(A)  Any  change  in  the  expected 
source  of  funds  firom  a  single  source  that 
exceeds  the  lesser  of  the  amount 
previously  disclosed  for  that  source  of 
funds  by  $250,000  or  10  percent  of  the 
funds  previously  disclosed  for  that 
source; 

(B)  Any  chemge  in  the  expected 
sources  of  funds  from  all  sources 
previously  disclosed  that  exceeds  the 
lesser  of  $250,000  or  10  percent  of  the 
amounts  previously  disclosed  from  all 
sources  of  funds; 

(C)  Any  change  in  a  single  expected 
use  of  funds  that  exceeds  the  lesser  of 
$250,000  or  10  percent  of  the  previously 
disclosed  use; 

(D)  Any  change  in  the  use  of  all  funds 
that  exceeds  the  lesser  of  $250,000  or  10 


percent  of  the  previously  disclosed  uses 
for  all  funds. 

(c)  Period  of  coverage.  For  purposes  of 
updating  of  Section  102(c),  an 
application  for  assistance  will  be 
considered  to  be  pending  from  the  time 
the  application  is  submitted  until  the 
Department  communicates  its  decision 
with  respect  to  the  selection  of  the 
applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2510-0011.) 

§  4.1 3  Limitation  of  assistance  subject  to 
Section  102(d). 

(a)  In  making  the  certification  for 
assistance  subject  to  Section  102(d),  the 
Secretary  will  consider  the  aggregate 
amount  of  assistance  from  the 
Department  and  firom  other  sources  that 
is  necessary  to  ensure  the  feasibility  of 
the  assisted  activity.  The  Secretary  will 
take  into  account  all  factors  relevant  to 
feasibihty,  which  may  include,  but  are 
not  limited  to,  past  rates  of  returns  for 
owners,  sponsors,  and  investors;  the 
long-term  needs  of  the  project  and  its 
tenants;  and  the  usual  and  customary 
fees  charged  in  carrying  out  the  assisted 
activity. 

(b)  If  the  Department  determines  that 
the  aggregate  of  assistance  within  the 
jurisdiction  of  the  Department  to  a 
housing  project  firom  the  Department 
and  from  other  governmental  sources 
exceeds  the  amount  that  the  Secretary 
determines  is  necessary  to  make  the 
assisted  activity  feasible,  the 
Department  will  consider  all  options 
available  to  enable  it  to  make  the 
required  certification,  including 
reductions  in  the  amount  of  Section  8 
subsidies.  The  Department  also  may 
impose  a  dollar-for-dollar,  or  equivalent, 
reduction  in  the  amount  of  HUD 
assistance  to  offset  the  amount  of  other 
government  assistance.  In  grant 
programs,  this  could  result  in  a 
reduction  of  any  grant  amounts  not  yet 
drawn  down.  The  Department  may 
make  these  adjustments  inunediately,  or 
in  conjunction  with  servicing  actions 
anticipated  to  occur  in  the  near  future 
(e.g.,  in  conjunction  with  the  next 
annual  adjustment  of  Section  8  rents). 

(c)  If  an  applicant  does  not  meet  the 
$200,000  disclosure  requirement  in 

§  4.7(b),  an  applicant  must  certify 
whether  there  is,  or  is  expected  to  be 
made,  available  with  respect  to  the 
housing  project  any  other  governmental 
assistance.  The  Department  may  also 
require  any  applicant  subject  to  this 
subpart  A  to  submit  such  a  certification 
in  conjunction  with  the  Department’s 
processing  of  any  subsequent  servicing 
action  on  that  project.  If  there  is  other 
government  assistance  for  purposes  of 
the  two  preceding  sentences,  Ae 
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applicant  must  submit  such  information 
as  the  Department  deems  necessary  to 
make  the  certification  and  subsequent 
adjustments  imder  Section  102(d). 

(d)  The  certification  under  Section 
102(d)  shall  be  retained  in  the  official 
file  for  the  housing  project. 

Subpart  B — Prohibition  of  Advance 
Disciosure  of  Funding  Decisions 

§4.20  Purpose. 

The  provisions  of  this  subpart  B  are 
authorized  under  section  103  of  the 
Depfirtment  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 

L.  101-235,  approved  December  15, 
1989)  (42  U.S.C.  3537a)  (hereinafter. 
Section  103).  Both  the  provisions  of 
Section  103  and  this  subpart  B  apply  for 
the  purposes  of  Section  103.  Section  103 
proscribes  direct  or  indirect 
communication  of  certain  information 
during  the  selection'f^rocess  by  HUD 
employees  to  persons  within  or  outside 
of  the  Department  who  are  not 
authorized  to  receive  that  information. 
The  pvupose  of  the  proscription  is  to 
preclude  giving  an  unfair  advantage  to 
applicants  who  would  receive 
information  not  available  to  other 
applicants  or  to  the  public.  Section  103 
also  authorizes  the  Department  to 
impose  a  civil  money  penalty  on  a  HUD 
employee  who  knowingly  discloses 
protected  information,  if  such  a 
violation  of  Section  103  is  material,  and 
authorizes  the  Department  to  sanction 
the  person  who  received  information 
improperly  by,  among  other  things, 
denying  assistance  to  that  person. 

§4.22  Definitions. 

Application  means  a  written  request 
for  assistance  regardless  of  whether  the 
request  is  in  proper  form  or  format. 

Assistance  does  not  include  any 
contract  (e.g.,  a  procmemeut  contract) 
that  is  subject  to  the  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  ch.  1). 

Disclose  means  providing  information 
directly  or  indirectly  to  a  person 
throu^  any  means  of  communication. 

Employee  includes  persons  employed 
on  a  full-time,  part-time,  or  temporary 
basis,  and  special  government 
employees  as  defined  in  18  U.S.C.  202. 
The  term  applies  whether  or  not  the 
employee  is  denoted  as  an  officer  of  the 
Department.  “Employee”  is  to  be 
construed  broadly  to  include  persons 
who  are  retained  on  a  contractual  or 
consultative  basis  imder  an  Office  of 
Human  Resources  appointment. 
However,  “employee”  does  not  include 
an  independent  contractor,  e.g.,  a  firm 
or  individual  working  under  the 
authority  of  a  procurement  contract. 


Material  or  materially  means  in  some 
influential  or  substantial  respect  or 
having  to  do  more  with  substance  than 
with  form. 

Person  means  an  individual, 
corporation,  company,  association, 
authority,  firm,  partnership,  society. 
State,  local  government,  or  any  other 
organization  or  group  of  people. 

Selection  process  means  the  period 
with  respect  to  a  selection  for  assistance 
that  begins  when  the  HUD  official 
responsible  for  awarding  the  assistance 
involved,  or  his  or  her  designee,  makes 
a  written  request  (which  includes  the 
selection  criteria  to  be  used  in  providing 
the  assistance)  to  the  Office  of  General 
Counsel  (OGC)  to  prepare  the  NOFA, 
solicitation,  or  request  for  applications 
for  assistance  for  publication  in  the 
Federal  Register.  The  period  includes 
the  evaluation  of  applications,  and 
concludes  with  the  announcement  of 
the  selection  of  recipients  of  assistance. 

§4.24  Scope. 

(a)  Coverage.  The  prohibitions  against 
improper  disclosure  of  covered 
selection  information  apply  to  any 
person  who  is  an  employee  of  the 
Department.  In  addition,  the 
Department  will  require  any  other 
person  who  participates  at  the  invitation 
of  the  Department  in  the  selection 
process  to  sign  a  certification  that  he  or 
she  will  be  bound  by  the  provisions  of 
this  part. 

(b)  Applicability.  The  prohibitions 
contained  in  this  part  apply  to  conduct 
occurring  on  or  after  June  12, 1991. 

§  4.26  Permissible  and  Impermissible 
disclosures. 

(a)  Notwithstanding  the  provisions  of 
Section  103,  an  employee  is  permitted 
to  disclose  information  during  the 
selection  process  with  respect  to: 

(1)  The  requirements  of  a  HUD 
program  or  programs,  including 
unpublished  policy  statements  and  the 
provision  of  technical  assistance 
concerning  program  requirements, 
provided  ffiat  the  requirements  or 
statements  are  disclosed  on  a  uniform 
basis  to  any  applicant  or  potential 
applicant.  For  purposes  of  this  part,  the 
term  “technical  assistance”  includes 
such  activities  as  explaining  and 
responding  to  questions  about  program 
regulations,  defining  terms  in  an 
application  package,  and  providing 
other  forms  of  technical  guidance  diat 
may  be  described  in  a  NOFA.  The  term 
“technical  assistance”  also  includes 
identification  of  those  parts  of  an 
application  that  need  substantive 
improvement,  but  this  term  does  not 
include  advising  the  applicant  how  to 
make  those  improvements. 


(2)  The  dates  by  which  particular 
decisions  in  the  selection  process  will 
be  made; 

(3)  Any  information  which  has  been 
publish^  in  the  Federal  Register  in  a 
NOFA  or  otherwise; 

(4)  Any  information  which  has  been 
made  public  through  means  other  than 
the  Federal  Register, 

(5)  An  officim  audit,  inquiry  or 
investigation,  if  the  disclosure  is  made 
to  an  auditor  or  investigator  authorized 
by  the  HUD  Inspector  General  to 
conduct  the  audit  or  investiration; 

(6)  Legal  activities,  inclumng 
litigation,  if  the  disclosure  is  made  to  an 
attorney  who  is  representing  or  is 
otherwise  responsible  to  the  Department 
in  connection  with  the  activities;  or 

(7)  Procedures  that  are  required  to  be 
performed  to  process  an  application, 
e.g.,  environmental  or  budget  reviews, 
and  technical  assistance  fiem  experts  in 
fields  who  are  regularly  employ^  by 
other  government  agencies,  provided 
that  the  agency  with  which  the  expert 
is  employed  or  associated  is  not  an 
applicant  for  HUD  assistance  during  the 
pending  funding  cycle. 

(b)  An  authorized  employee,  during 
the  selection  process,  may  contact  an 
applicant  for  the  purpose  of: 

(1)  Communication  of  the  applicant’s 
failure  to  qualify,  after  a  preliminary 
review  for  eligibility  and  completeness 
with  respect  to  his  or  her  application, 
and  the  reasons  for  the  failure  to  qualify, 
or  the  fact  of  the  applicant’s  failure  to 
be  determined  to  be  technically 
acceptable  after  a  full  review;  or 

(2)  Clarification  of  the  terms  of  the 
applicant’s  application.  A  clarification, 
for  the  purpose  of  this  paragraph  (b), 
may  include  a  request  for  additional 
information  consistent  with  regulatory 
requirements.  . 

(c)  Prohibition  of  advance  disclosure 
of  funding  decisions.  During  the 
selection  process  an  employee  shall  not 
knowingly  disclose  any  covered 
selection  information  regarding  the 
selection  process  to  any  person  other 
than  an  employee  authorized  to  receive 
that  information. 

(1)  The  following  disclosures  of 
information  are,  at  any  time  during  the 
selection  process,  a  violation  of  Section 
103: 

(1)  Information  regarding  any 
applicant’s  relative  standing; 

(ii)  The  amoimt  of  assistance 
requested  by  any  applicant; 

(iii)  Any  information  contained  in  an 
application; 

(2)  The  following  disclosures  of 
information,  before  the  deadline  for  the 
submission  of  applications,  shall  be  a 
violation  of  Section  103: 

(i)  The  identity  of  any  applicant;  and 
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(ii)  The  number  of  applicants. 

§  4.28  Civit  penalties. 

Whenever  any  employee  knowingly 
and  materially  violates  the  prohibition 
in  Section  103,  the  Department  may 
impose  a  civil  money  penalty  on  the 
employee  in  accordance  with  the 
provisions  of  24  CFR  part  30. 

§4.30  Procedure  upon  discovery  of  a 
violation. 

(a)  In  general.  When  an  alleged 
violation  of  Section  103  or  this  subpart 
B  comes  to  the  attention  of  any  person, 
including  an  employee,  he  or  she  may 
either: 

(1)  Contact  the  HUD  Ethics  Law 
Division  to  provide  information  about 
the  alleged  violation;  or 

(2)  Contact  the  HITO  Office  of' 
Inspector  General  to  request  an  inquiry 
or  investigation  into  the  matter. 

(b)  Ethics  Law  Division.  When  the 
Ethics  Law  Division  receives 
information  concerning  an  alleged  * 
violation  of  Section  103,  it  shall  refer 
the  matter  to  the  Inspector  General 
stating  the  facts  of  the  alleged  violation 
and  requesting  that  the  Inspector 
General  make  an  inquiry  or 
investigation  into  the  matter. 

(c)  Inspector  General.  When  the 
Inspector  General  receives  information 
concerning  an  alleged  violation  of 
Section  103  or  this  subpeirt  B,  he  or  she 
shall  notify  the  Ethics  Law  Division 
when  the  Inspector  General  begins  an 
inquiry  or  intrestigation  into  the  matter. 

(d)  Protection  of  employee 
complainants.  (1)  No  official  of  the 
Ethics  Law  Division,  after  receipt  of 
information  from  an  employee  stating 
the  facts  of  an  alleged  violation  of  this 
part,  shall  disclose  the  identity  of  the 
employee  without  the  consent  of  that 
employee.  The  Inspector  General,  after 
receipt  of  information  stating  the  facts  of 
an  alleged  violation  of  this  peirt,  shall 
not  disclose  the  identity  of  the 
employee  who  provided  the  information 
without  the  consent  of  that  employee, 
unless  the  Inspector  General  determines 
that  disclosure  of  the  employee’s 
identity  is  unavoidable  during  the 
coiuse  of  an  investigation.  However,  any 
employee  who  knowingly  reports  a  false 
alleged  violation  of  this  part  is  not  so 
protected  and  may  be  subject  to 
disciplinary  action. 

(2)  Any  employee  who  has  authority 
to  take,  direct  others  to  take, 
recommend  or  approve  a  personnel 
action  is  prohibited  from  threatening, 
taking,  failing  to  take,  recommending,  or 
approving  any  personnel  action  as 
reprisal  against  another  employee  for 
providing  information  to  investigating 
officials. 


§  4.32  Investigation  by  Office  of  Inspector 
General. 

The  Office  of  Inspector  General  shall 
review  every  alleged  violation  of 
Section  103.  If  after  a  review  the  Office 
of  Inspector  General  determines  that 
further  investigation  is  not  warranted,  it 
shall  notify  the  Ethics  Law  Division  of 
that  determination.  If,  after  a  review,  the 
Office  of  Inspector  General  determines 
that  additional  investigation  is 
warranted,  it  shall  conduct  the 
investigation  and  upon  completion 
issue  a  report  of  the  investigation  to  the 
Ethics  Law  Division  as  to  each  alleged 
violation. 

§  4.34  Review  of  Inspector  General's 
report  by  the  Ethics  Law  Division. 

After  receipt  of  the  Inspector 
General’s  report,  the  Ethics  Law 
Division  shall  review  the  facts  and 
circiunstances  of  the  alleged  violations. 
In  addition,  the  Ethics  Law  Division 
may: 

(a)  Return  the  report  to  the  Inspector 
General  with  a  request  for  further 
investigation; 

(b)  Discuss  the  violation  with  the 
employee  alleged  to  have  committed  the 
violation;  or 

(c)  Interview  any  other  person, 
including  employees  who  it  believes 
will  be  helpful  in  furnishing 
information  relevant  to  the  inquiry. 

§  4.36  Action  by  the  Ethics  Law  Division. 

(a)  After  review  of  the  Inspector 
General’s  report,  the  Ethics  Law 
Division  shall  determine  whether  or  not 
there  is  sufficient  information  providing 
a  reasonable  basis  to  believe  that  a 
violation  of  Section  103  or  this  subpart 
B  has  occurred. 

(b)  If  the  Ethics  Law  Division 
determines  that  there  is  no  reasonable 
basis  to  beUeve  that  a  violation  of 
Section  103  or  this  subpart  B  has 
occurred,  it  shall  close  the  matter  and 
send  its  determination  to  the  Office  of 
Inspector  General. 

(c)  If  the  Ethics  Law  Division 
determines  that  there  is  sufficient 
information  to  provide  a  reasonable 
basis  to  beUeve  that  a  violation  of 
Section  103  or  this  subpart  B  has 
occurred,  it  shall: 

(1)  Send  its  determination  to  the 
Office  of  Inspector  General;  and 

(2)  Refer  the  matter  to  the  appropriate 
official  for  review  as  to  whether  to 
impose  a  civil  money  penalty  in 
accordance  with  24  CFR  part  30; 
provided,  however,  that  the  Ethics  Law 
Division  shall  not  make  a  civil  money 
penalty  recommendation  unless  it  finds 
the  violation  to  have  been  knowing  and 
material.  The  decision  to  impose  a  civil 
money  penalty  in  a  particular  matter 


may  be  made  only  upon  referral  from 
the  Ethics  Law  Division. 

(d)  In  determining  whether  a  violation 
is  material,  the  Ethics  Law  Division 
shall  consider  the  following  factors,  as 
applicable: 

(1)  The  content  of  the  disclosure  and 
its  significance  to  the  person  to  whom 
the  disclosure  was  made; 

(2)  The  time  during  the  selection 
process  when  the  disclosure  was  made; 

(3)  The  person  to  whom  the 
disclosure  was  made; 

(4)  The  dollm  amoimt  of  assistance 
requested  by  the  person  to  whom  the 
disclosure  was  made; 

(5)  The  dollar  amount  of  assistance 
available  for  a  given  competition  or 
program; 

(6)  The  benefit,  if  any,  received  or 
expected  by  the  employee,  the 
employee’s  relatives  or  friends,  or  any 
other  person  with  whom  the  employee 
is  affiliated; 

(7)  The  potential  injury  to  the 
Department. 

(e)  If  the  Ethics  Law  Division 
determines  that  there  is  sufficient 
information  to  provide  a  reasonable 
basis  to  believe  that  a  violation  of 
Section  103  or  this  subpart  B  has 
occurred,  it  may,  in  addition  to  referring 
the  matter  under  24  CFR  part  30,  refer 
the  matter  to  an  appropriate  HUD 
official  for  consideration  of  any  other 
available  disciplinary  action.  Any 
referral  authorized  by  this  paragraph  (e) 
shall  be  reported  to  ffie  Inspestor 
General  and  may  be  reported  to  the 
employee’s  supervisor. 

§4.38  Administrative  remedies. 

(a)  If  the  Department  receives  or 
obtains  information  providing  a 
reasonable  basis  to  believe  that  a 
violation  of  Section  103  has  occurred, 
the  Department  may  impose  a  sanction, 
as  determined  to  be  appropriate,  upon 
an  applicant  for  or  a  recipient  of 
assistance  who  has  received  covered 
selection  information. 

(b)  In  determining  whether  a  sanction 
is  appropriate  and  if  so  which  sanction 
or  sanctions  should  be  sought,  the 
Secretary  shall  give  consideration  to  the 
applicant’s  conduct  with  respect  to  the 
violation.  In  so  doing,  the  Secretary 
shall  consider  the  factors  listed  at 

§  4.36(d),  as  well  as  any  history  of  prior 
violations  in  emy  HUD  program,  the 
benefits  received  or  expected, 
deterrence  of  future  violations  and  the 
extent  of  any  complicity  in  the 
violation. 

(c)  The  Secretary  may  impose  a 
sanction  authorized  by  this  section 
whether  or  not  the  Ethics  Law  Division 
refers  a  case  under  24  CFR  part  30,  and 
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whether  or  not  a  civil  money  penalty  is 
imposed. 

PART  12— {REMOVED] 

2.  Part  12  is  removed. 

Dated:  March  27, 1996. 

Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  96-7921  Filed  3-29-96;  8:45  am) 


Monday 
April  1,  1996 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  811 

[Docket  No.  FR-4985-F-01] 

RIN:  2S02-AG64 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner;  Regulatory 
Reinvention;  Tax  Exemption  of 
Obligations  of  Public  Housing 
Agencies  and  Related  Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD’s 
regulations  governing  the  tax  exemption 
of  obligations  of  public  housing 
agencies.  In  an  effort  to  implement  the 
President’s  regulatory  reform  initiative, 
this  rule  will  streamline  these 
regulations  by  eliminating  provisions 
that  are  redundant  of  statutes  or 
otherwise  unnecessary.  Further,  on 
April  20, 1995  (60  FR  19695),  HUD 
published  a  rule  proposing  to  amend 
these  regulations  to  codify  the 
guidelines  which  have  governed  Section 
8  bond  refundings.  This  rule  finalizes 
the  policies  and  procedures  set  forth  in 
the  April  20, 1995  proposed  rule,  and 
discusses  the  issues  raised  by  public 
comments  submitted  on  the  proposed 
rule.  The  rule  also  makes  a  clarifying 
amendment  to  the  existing  regulations. 
EFFECTIVE  DATE:  May  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mitchell,  Director,  Financial 
Services  Division,  Department  of 
Housing  and  Urban  Development,  470 
L’Enfant  Plaza  East,  room  3120, 
Washington,  E)C  20024,  telephone 
number  (202)  708-7450,  ext.  125  (this  is 
not  a  toll-free  nvunber).  For  hearing-  and 
speech-impai^  persons,  this  number 
may  be  accessed  via  TDD  by  calling  the 
Federal  Information  Relay  ^rvice  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Part  81 1  and  the  President’s 
Regulatory  Reinvention  Initiative 

On  March  4, 1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  As  part  of  this  review,  HUD 


ex£unined  its  regulations  at  24  CFR  part 
811,  which  govern  the  tax  exemption  of 
obligations  of  public  housing  agencies. 
HUD  has  determined  that  24  CFR  part 
811  can  be  improved  and  streamlined 
by  eliminating  unnecessary  provisions. 

Several  provisions  in  part  811  repeat 
statutory  language  from  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437  et  seq.).  ft  is  unnecessary  to  repeat 
statutory  requirements  in  the  Code  of 
Federal  Regulations,  since  these 
requirements  are  otherwise  fully 
accessible  and  binding.  Furthermore, 
regulatory  provisions  which  reiterate 
statutory  language,  must  be  amended 
each  time  Congress  amends  the  statute. 
Therefore,  this  final  rule  removes 
redundant  statutory  language  and 
replaces  it  with  a  citation  to  the  specific 
statutory  section. 

Some  provisions  in  part  811  are  now 
obsolete.  For  instance,  this  rule  removes 
obsolete  provisions  that  were  designed 
for  the  original  construction  or 
substantial  rehabilitation  of  subsidized 
Section  8  rental  housing.  Further,  the 
program  described  in  subpart  B  of  part 
811,  concerning  the  purchase  of  GNMA 
guaranteed  mortgage-backed  secirrities 
vdth  tax  exempt  obligations,  has  never 
been  implemented  by  HUD. 

Accordingly,  this  fin€d  rule  removes 
subpart  B. 

Lastly,  some  provisions  in  part  811 
are  not  regulatory  requirements.  For 
example,  several  sections  in  the 
regulations  contain  nonbinding 
guidance  or  explanations.  While  this 
information  is  very  helpful  to  HUD’s 
clients,  HUD  will  more  appropriately 
provide  this  information  though 
handbook  guidance  or  other  materials 
rather  than  maintain  it  in  title  24  of  the 
Code  of  Federal  Regulations. 

B.  The  April  20, 1995  Proposed  Rule 

1.  Proposed  Amendments  Made  by  the 
April  20, 1995  Rule 

On  April  20, 1995  (60  FR  19695), 

HUD  published  for  public  comment  a 
rule  proposing  to  amend  24  CFR  part 
811  to  codify  the  guidelines  that  have 
governed  Section  8  bond  refundings. 

HUD’s  regulations  at  24  CFR  part  811, 
subpart  A  govern  HUD’s  issuance  of  a 
Notification  of  Tax  Exemption.  These 
regulations  were  designed  for  the 
original  construction  or  substantial 
rehabilitation  of  subsidized  Section  8 
rental  housing.  Refunding  transactions 
not  involving  construction  funding  have 
required  the  Assistant  Secretary  for 
Housing-FHA  Commissioner  to  issue  a 
Notification  of  Tax  Exemption  that 
waives  several  sections  of  24  CFR  part 
811,  subpart  A.  This  waiver  process 
elevates  to  the  Assistant  Secretary  level 


a  programmatic  approval  that  has 
bwome  foutine  and  perfunctory  in 
recent  years. 

The  April  20, 1995  rule  proposed  to 
create  a  new  §  811.119,'  which  would 
codify  the  policy  and  procedural 
giiidelines  that  have  governed  Section  8 
bond  refundings  since  1989.  The  new 
section  would  provide  a  self-contained 
refunding  regulation  that  would 
disptense  wiffi  the  need  for  most 
waivers.  The  preamble  to  the  April  20, 
1995  proposed  rule  described  in  detail 
the  amendments  to  24  CFR  part  811, 
subpart  A. 

2.  Discussion  of  Public  Comments  on 
the  April  20, 1995  Proposed  Rule 

The  public  comment  period  on  the 
proposed  rule  expired  on  June  19, 1995. 
By  close  of  business  on  that  date,  a  total 
of  6  comments  had  been  received.  The 
following  section  of  the  preamble 
presents  a  svunmary  of  the  significant 
issues  raised  by  the  public  conunenters 
on  the  proposed  rule,  and  HUD’s 
responses  to  these  comments. 

Proposed  §  8ihll9(g)  Exceeded  HUD 
Authority 

Comment.  Paragraph  (g)  of  proposed 
§  811.119  stated  that  “HUD  will  consent 
to  release  reserves,  as  provided  by  the 
Trust  Indenture,  in  an  amount 
remaining  after  correction  of  project 
physical  deficiencies  and/or 
replenishment  of  replacement 
reserves  *  *  *  upon  execution  by  the 
project  owner  of  a  use  agreement,  and 
amendment  of  a  regulatory  agreement,  if 
applicable,  to  extend  low-income  tenant 
occupancy  for  ten  years  after  expiration 
of  the  HAPC.’’  Four  of  the  commenters 
believed  that  this  provision  exceeded 
HUD’s  authority. 

The  commenters  noted  that  the 
provisions  of  proposed  paragraph  (g) 
were  not  included  in  the  “old  reg’’ 
version  of  24  CFR  part  811,  which  was 
effective  fi’om  September,  1977  until 
March,  1979.  These  commenters 
believed  that  to  the  extent  paragraph  (g) 
purported  to  apply  to  transactions 
financed  imder  the  “old  regs”,  HUD 
would  be  violating  the  contractual  rights 
of  participants  in  those  transactions. 

The  commenters  noted  that  there 
appears  to  be  no  legal  basis  for  the 
requirement  that  HUD  approve  the 


'  As  a  result  of  the  streamlining  amendments 
made  in  compliance  with  President  Clinton’s 
regulatory  reform  initiative,  several  sections  in  part 
811  have  been  renumbered.  This  rule  finalizes 
proposed  §811.119  at  §811.110.  Substantively, 
§811.110  is  identical  to  proposed  §811.119,  except 
where  changes  have  been  made  in  response  to 
public  comment.  The  preamble  to  this  Hnal  rule 
contains  a  discussion  of  the  public  comments 
received  on  the  April  20, 1995  proposed  rule,  and 
HUD's  responses  to  them. 
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release  of  reserves  from  trust  indentures 
that  are  being  refunded,  defeased  or 
prepaid.  In  most  “old  reg”  transactions 
those  reserves  belong  to  the  project 
owners  upon  defeasance  of  the  prior 
bonds.  The  commenters  beUeved  that 
HUD’s  attempt  to  condition  the  release 
of  the  owner’s  money  upon  the  owner’s 
entrance  into  a  use  agreement  raised 
serious  legal  and  constitutional  issues. 

HUD  Response.  HUD  interprets  the 
prohibition  of  refundings  described  in 
§  811.106(d)  of  the  “old  regs’’  to  apply 
to  refundings  of  outstanding  section 
11(b)  bonds  by  any  means,  not  only  by 
a  new  section  11(b)  bond  issue. 
'Therefore,  a  waiver  of  “old  reg” 

§  811.106(d)  is  required  to  rebind  “old 
reg”  bonds.  The  waiver  of  a  regulatory 
provision  is  more  than  a  perfunctory 
function,  since  HUD  must  first 
determine  that  the  public  will  benefit  by 
the  waiver. 

HUD  does  not  dispute  that  project 
owners  or  PHAs  are  entitled  to  reserve 
balances  as  provided  in  “old  reg” 
indentures.  However,  HUD  considers  it 
sensible  to  review  the  condition  of  the 
project  and  its  future  as  low-income 
housing  before  these  usually  large 
sources  of  funds  are  used  for  purposes 
unrelated  to  the  project.  Further,  it  is 
not  unreasonable  for  PHAs  to  extend 
low-income  occupancy  for  a  period  of 
ten  years  in  return  for  use  of-the 
released  reserves. 

HUD  also  notes  that  many  “old  reg” 
indentures  specifically  require  that  HUD 
consent  to  the  refunding  of  the  bonds. 
The  “old  regs”  at  §  811.107(d)  provide 
that  excess  reserves  shall  be  used  for 
project  purposes.  HUD  has  waived  this 
requirement  to  accommodate  refundings 
which  use  reserves  for  other  purposes, 
provided  that  HUD  fovmd  no  need  for 
physical  repairs.  However,  HUD 
believes  it  is  reasonable  to  give  the 
project  first  consideration. 

liie  final  rule  has  been  revised  to 
increase  flexibiUty  in  the  case  of 
privately  owned  projects.  Specifically, 
the  final  rule  provides  that  the  use 
extension  may  be  waived  on  the  basis  of 
some  other  public  benefit,  such  as 
transfer  of  owqership  to  a  nonprofit 
entity,  or  correction  of  project  physical 
or  operating  deficiencies.  'This  exercise 
of  HUD  waiver  authority  to  secure  a 
soimd  resource  of  low-income  housing 
will  benefit  HUD,  PHAs,  owners,  and 
project  residents. 

liiis  final  rule  also  clarifies  that  in 
those  instances  involving  a  simple 
defeasance  without  pay-off  of  “old  reg” 
section  11(b)  bonds,  HUD  will  review 
the  financing  terms  only  to  the  extent 
that  a  HUD  approval  is  needed  in  the 
transaction. 


Proposed  Rule’s  Relation  to  24  CFR  Part 
883  Unclear 

Comment.  Three  commenters 
wondered  whether  the  proposed  rule 
apphed  to  bonds  issued  by  approved 
state  housing  finance  agencies  pursuant 
to  24  CFR  part  883.  One  of  the 
commenters  wrote  that  the  April  20, 

1995  proposed  rule  was  contradictory 
on  the  issue  of  its  applicability  to  part 
883.  The  preamble  to  the  proposed  rule 
stated  that  the  rule  applied  only  to 
refundings  of  bonds  exempt  under 
Section  11(b).  However,  the  commenter 
noted  that  proposed  §  811.119  contained 
at  least  one  reference  to  part  883  in 
paragraph  (c),  and  paragraphs  (f)  and  (h) 
appeared  to  address  all  McKinney  Act 
refundings  of  Section  8  projects 
regardless  of  the  soiirce  of  the  tax- 
exemption. 

Another  commenter  was  particularly 
concerned  about  paragraph  (c)  of 
proposed  §  811.119.  "^e  first  sentence 
of  paragraph  (c)  stated  that 
“[clompliance  with  §§811.104  and 
811.105  shall  not  be  required  for 
refunding  obUgations  which  derive  tax 
exemption  from  authority  other  than 
Section  11(b)  of  the  [United  States 
Housing  Act  of  1937].”  'The  commenter 
believed  that  by  stating  that  non-ll(b) 
bonds  need  not  comply  with  §§  811.104 
and  811.105,  it  could  ^  argued  that 
bonds  issued  pursuant  to  part  883  must 
comply  with  dl  other  provisions  of  part 
811. 

'The  commenter  also  worried  about 
the  second  sentence  of  paragraph  (c), 
which  stated  that  “comphance  with  the 
provisions  of  24  CFR  part  883  shall  be 
required  to  the  extent  bond  covmsel 
finds  such  provisions  apphcable.”  The 
commenter  believed  that  this  sentence 
could  be  interpreted  to  permit  bond 
coimsel,  in  part  883  refundings  of  part 
883  bonds,  to  select  those  provisions  of 
part  883  it  thought  apphcable,  and 
ignore  the  rest  of  the  regulatory 
provisions. 

'The  commenter  suggested  that 
paragraph  (c)  of  proposed  §  811.119  be 
revised  to  state  that  it  does  not  apply  to 
bonds  issued  by  State  Agencies  imder 
24  CFR  part  883  and  which  derive  tax 
exemption  from  authority  other  than 
Section  11(b)  of  the  United  States 
Housing  Act  of  1937. 

HUD  Response.  HUD  has  clarified  the 
final  rule  to  expUcitly  limit  its 
apphcabihty  to  State  Agency  Section  8 
bond  issues  to:  (1)  Reiteration  of  the 
prohibition  of  duphcate  fees  in  part  883; 
and  (2)  in  the  case  of  McKinney  Act 
refundings,  comphance  with  paragraphs 
(f)  and  (h)  of  §  811.110.  Further,  in 
response  to  the  second  commenter, 

HUD  has  amended  the  rule  to  clarify 


that  its  requirements  apply  only  to 
refunding  bonds  issued  pursuant  to 
§  811.110.  'This  final  rule  also  removes 
the  first  two  sentences  of  paragraph  (c) 
of  proposed  §811.119. 

Proposed  Rule’s  Relationship  to  Internal 
Revenue  Code  Unclear 

Comment.  'The  first  sentence  of 
proposed  §81 1.1 19(c)  stated  that 
“(cjomphance  with  §§  811.104  and 
811.105  shall  not  be  required  for 
refunding  obhgations  which  derive  tax 
exemption  from  authority  other  than 
Section  11(b).”  Proposed  §  811.119(i) 
stated  that  “[rjefunding  bonds, 
including  interest  thereon,  approved 
under  proposed  §  811.119  shall  be 
exempt  from  ah  taxation  now  or 
hereafter  impmsed  by  the  United  States.” 
Two  commenters  pointed  out  that  since 
1982  ah  tax  exempt  bonds,  including 
section  11(b)  bon^,  must  comply  with 
the  Internal  Revenue  Code.  Comphance 
with  24  CFR  part  811  alone  is  no  longer 
sufficient  for  tax-exemption. 

'The  commenters  believed  that 
paragraphs  (c)  and  (i)  could  easily  be 
read  to  suggest  that  only  comphance 
with  24  CFR  part  811  is  necessary  for 
tax  exemption.  'The  commenters 
suggested  that  the  final  rule  exphcitly 
state  that  comphance  with  part  811  does 
not  eliminate  the  need  to  comply  with 
the  Internal  Revenue  Code. 

HUD  Response.  HUD  agrees  with  the 
commenters  that  the  proposed  rule 
required  clarification  on  the 
relationship  between  part  811  and  the 
Internal  Revenue  Code.  Accordingly,  the 
final  rule  has  been  revised  to  provide 
that  comphance  with  the  requirements 
of  24  CFR  part  811  does  not  assure 
comphance  with  the  relevant  provisions 
of  the  Internal  Revenue  Code. 

Paragraph  (h)  of  Proposed  §  811.119 
Was  Too  Limiting 

Comment.  The  first  sentence  of 
paragraph  (h)  of  proposed  §  811.119 
stated  t^t  “(ajgencies  shall  have  wide 
latitude  in  the  design  of  specific 
dehvery  vehicles  for  use  of  McKinney 
Act  savings.”  Paragraph  (h)  went  on  to 
set  forth  a  hst  of  ehgible  activities  for 
which  savings  “shall”  be  utilized.  'Three 
commenters  beheved  that  the  remainder 
of  paragraph  (h)  contradicted  the 
flexibility  promised  in  the  first 
sentence.  Furthermore,  the  commenters 
beheved  that  paragraph  (h)  was  more 
restrictive  than  current  HUD  practice. 

'The  commenters  suggested  similar 
remedies  for  the  perceived  strictness  of 
paragraph  (h).  One  of  the  commenters 
suggested  that  the  word  “shah”  in  the 
second  sentence  of  paragraph  (h)  be 
replaced  with  the  word  "may.”  'The 
commenter  also  recommended  that 


14458 


Federal  Register  /  Vol.  61,  No.  63  /  Monday,  April  1,  1996  /  Rules  and  Regulations 


HUD  include  at  the  end  of  the  sentence 
an  additional  phrase  permitting  “other 
activities  approved  by  HUD.”  Another 
of  the  commenters  recommended  that 
HUD  add  a  new  third  sentence  to  the 
following  effect:  “These  include 
programs  designed  to  assist  in  obtaining 
shelter  such  as  rent  subsidy  and  similar 
tenant  based  programs.” 

HUD  Response.  HUD  agrees  with  the 
commenters  and  has  adopted  all  their 
suggestions  in  this  final  rule. 

Rule  Should  Reference  “Trustee 
Sweeps” 

Comment.  Paragraph  (d)  of  proposed 
§  811.119  stated  that  the  Assistant 
Secretary’s  approval  of  the  Notification 
of  Tax  Exemption  would  be  based  on 
the  conformity  of  the  “refunding’s  terms 
and  conditions  *  *  *  to  subpart  A’s 
requirements, 

including!,]  *  *  *  where  possible, 
reduction  of  Section  8  assistance 
payments  through  lower  contract  rents 
or  equivalent  means.”  One  of  the 
commenters  wondered  whether 
paragraph  (d)  covered  a  subsidy 
recapture  method  known  as  the 
“Trustee  Sweep.”  According  to  the 
commenter  most  of  the  FHA-Insured 
Section  8  refundings  that  have  occurred 
have  used  this  method. 

HUD  Response.  This  final  rule 
clarifies  that  the  “Trustee  Sweep”  is  a 
permissible  subsidy  recaptiure  method. 

Proposed  Rule  Failed  To  Take 
Underwriters  Into  Account 

Comment.  Paragraph  (e)(1)  of 
proposed  §  811.119  stat^  that  HUD’s 
evaluation  of  the  Section  8  refunding 
proposal  “shall  determine  that  the 
proposed  amoimt  of  refunding 
obligations  is  the  amoimt  needed 
to  *  *  *  fund  a  debt  service  reserve  to 
the  extent  required  by  bond  rating 
agencies  which  rate  the  credit  quality  of 
the  refunding  bonds.”  Two  commenters 
believed  that  paragraph  (e)(1)  of 
proposed  §  811.119  failed  to  cover 
certain  financings.  The  commenters 
wrote  that  in  financings  closed  on  a 
non-rated  basis,  the  underwriter,  as 
opposed  to  the  Rating  Agency,  will 
often  require  a  debt  service  reserve  fund 
based  upon  its  determination  of  investor 
requirements.  The  commenters 
suggested  that  the  final  rule  allow  for 
the  sizing  of  the  debt  service  reserve  in 
this  manner. 

HUD  Response.  This  final  rule  adopts 
the  recommendation  made  by  the 
commenters  and  recognizes  that  debt 
service  reserves  may  also  be  required  by 
credit  enhancers  and,  for  unrated  bonds, 
by  the  underwriter. 


Repayment  Term  Limit  Requires  Change 

Comment.  Two  commenters 
expressed  concern  over  paragraph  (e)(2) 
of  proposed  §  811.119,  which  prohibited 
the  repayment  term  of  the  refimding 
bonds  from  exceeding  the  remaining 
term  of  the  project’s  mortgage,  or  in  the 
absence  of  a  mortgage,  the  HAP 
Contract.  One  of  the  commenters  wrote 
that  the  proposed  paragraph  was 
insufficiently  broad.  This  commenter 
pointed  out  that  in  MBIA  transactions 
the  insurer  requires  that  the  maturity  of 
the  bonds  extend  a  year  beyond  the 
mortgage  maturity.  'The  bonds  are 
redeemed  concurrently  with  mortgage 
maturity  but  the  stated  maturity  is 
longer. 

The  commenter  also  believed  that 
paragraph  (e)(2)  would  create 
unnecessary  difficulties  for  some 
agencies  seeking  to  refinance.  The 
commenter  noted  that  in  the  original 
11(b)  financings,  the  transactions  had  to 
be  structured  based  on  an  estimate  of 
when  the  project  was  to  be  completed. 
Based  on  that  estimate,  the  e;q)iration  of 
the  HAP  contract  was  derived.  This 
expiration  date  became  the  basis  for  the 
matvuity  of  the  bonds,  since  the  HAP 
contract  was  the  primary  security  for  the 
bonds.  However,  in  some  financings,  the 
project  was  completed  sooner  than 
anticipated  and,  therefore,  the  HAP 
contract  was  executed  earlier  than 
estimated.  In  those  instances  the  HAP 
contract  could  expire  sometime  before 
the  maturity  date  of  the  bonds. 

The  commenter  felt  that  by  requiring 
that  refunding  bonds  mature  at  a  date 
not  exceeding  the  expiration  of  the  HAP 
contract,  the  rule  would  produce 
structuring  problems  as  a  result  of  the 
term  of  the  refunding  bonds  being 
forced  to  be  shorter  than  the  term  of  the 
bonds  they  are  refunding.  However,  the 
commenter  noted  that  if  the  HAP 
contract  term  is  later  than  the  original 
bond  term,  it  might  be  advantageous  to 
have  a  bond  term  that  takes  full 
advantage  of  the  HAP  contract  term.  The 
commenter  suggested  that  HUD  allow 
the  term  of  the  bonds  on  uninsured  loan 
transactions  to  extend  to  the  later  of  the 
expiration  of  the  HAP  contract  or  the 
final  maturity  of  the  refunded  bonds. 

Another  commenter  believed 
paragraph  (e)(2)  of  proposed  §  811.119 
posed  compliance  difficulties  for 
agencies  seeking  to  refinance  projects  at 
lower  interest  rates.  The  commenter 
noted  that  in  order  to  comply  with 
rating  agency  structuring  criteria 
relating  to  debt  service  reserve  funds  in 
transactions  where  there  is  an  insiued 
mortgage  loan,  the  bonds  often  are 
structured  to  matiue  between  6  months 
and  one  year  after  the  last  required 


mortgage  payment.  This  is  necessary 
because  mortgage  loans  with  grace 
periods  are  assiuned  by  rating  agencies 
emd  bond  imderwriters  to  be  received  at 
the  end  of  the  grace  period.  A  second 
reason  for  this  requirement  is  the 
potential  that  a  mortgage  loan  might  be 
in  default  at  the  time  of  its  stated 
matvuity,  requiring  an  invasion  of  the 
debt  service  reserve  fund  pending 
disbiu^ement  of  FHA  mortgage 
insurance  proceeds,  which  could  be 
received  after  final  due  date  of  the  last 
mortgage  payment.  Rating  agencies 
typically  reqviire  a  structvue  in  which  up 
to  one  year  is  assumed  to  elapse 
between  the  date  of  default  on  the 
mortgage  and  the  receipt  of  the  final 
installment  of  FHA  mortgage  insurance 
proceeds.  Accordingly,  the  commenter 
suggested  that  paragraph  (e)(2)  be 
amended  to  add  the  words  “by  more 
than  one  year”  after  the  phrase  “may 
not  exceed.” 

HUD  Response.  HUD  agrees  with 
these  conunents  and  has  incorporated 
them  in  the  final  rule. 

The  Proposed  Rule  Created  Uncertainty 
About  the  Continuation  of  Current  HUD 
Practices 

Comment.  One  commenter  believed 
that  paragraph  (f)  of  proposed  §  811.119 
created  uncertainty  among  agencies 
seeking  to  refinance.  This  paragraph 
stated  that  for  McKinney  Act  Projects, 
HUD  would  split  the  savings  with  an 
agency,  in  accordance  with  the  terms  of 
the  Refimding  Agreement.  Paragraph  (f) 
required  that  the  Refimding  Agreement 
incorporate  the  agency’s  Housing  Plan. 
The  paragraph  furiher  mandated  that 
the  Housing  Plan  provide  for  “decent, 
safe,  and  sanitary  housing  for  very-low 
income  households.”  Additionally,  the 
Housing  Plan  was  required  to  “address 
the  physical  condition  of  the  projects 
participating  in  the  refunding  which 
generate[d]  the  McKinney  Act  savings 
and,  if  necessary,  provide  for  the 
correction  of  existing  deficiencies  which 
[could]  not  be  funded  completely  by 
existing  project  replacement  reserves 
and/or  by  a  portion  of  refunding  bond 
proceeds.” 

The  commenter  believed  that 
paragraph  (f)  was  inconsistent  with 
existing  HUD  policies.  First,  the 
conunenter  believed  paragraph  (f) 
contradicted  a  HUD  memorandiun 
concerning  savings  splits.  Furthermore, 
the  commenter  wrote  that  HUD  has 
approved  the  application  of  savings  for 
uses  other  than  those  required  by 
paragraph  (b).  For  example,  the 
commenter  claimed  that  HUD  has  not 
required  that  savings  be  used  to  benefit 
a  specific  project.  The  commenter  also 
wrote  that  savings  currently  need  to  be 
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used  in  connection  with  low-income 
households,  as  distinguished  from  very- 
low-income  households. 

HUD  Response.  HUD  acknowledges 
that  the  proposed  rule  did  not 
accmrately  reflect  HUD’s  current  poUcy 
regarding  savings  splits.  Accordingly, 
this  final  rule  corrects  this  discrepancy 
by  providing  that  for  McKinney  Act 
refundings  of  projects  which  did  not 
receive  a  Financing  Adjustment  Factor 
(“FAF”),  HUD  will  allow  up  to  50 
percent  of  debt  service  savings  to  be 
allocated  to  the  project  account.  In  such 
cases,  the  remainder  of  the  debt  service 
savings  will  be  shared  equally  by  the 
agency  and  the  U.S.  Treasury.  However, 
the  other  assertions  made  by  the 
commenter  are  incorrect.  For  example, 
section  1012(a)  of  the  McKinney  Act 
restricts  assistance  to  “very  low-income 
famiUes.”  (42  U.S.C.  1437f  note.) 

Revision  of  Bond  Counsel  Certification 
Requirement 

Comment.  The  last  sentence  of 
paragraph  (d)  of  proposed  §  811.119 
stated  that  the  results  of  a  refunding 
bond  sale  had  to  “certified”  by  bond 
counsel.  One  commenter  was  disturbed 
by  the  use  of  the  word  “certified.”  The 
commenter  wrote  that  bond  counsel  are 
not  in  a  position  to  certify  such  matters, 
other  tlW  in  reUance  on  information 
provided  by  other  piarties.  Another 
commenter,  while  not  objecting  to  the 
term  “certify”,  noted  that  bond  coimsel 
are  seldom  financial  experts.  The 
commenter  suggested  that  the  rule  be 
amended  to  permit  certification  by  a 
bona  fide  financial  expert,  such  as  a 
certified  pubUc  accountant  or  an 
investment  banker. 

HUD  Response.  HUD  has  adopted 
both  comments.  This  final  rule  uses  the 
'  term  “written  confirmation”,  rather  than 
“certify.”  Further,  it  permits  “other 
acceptable  closing  participants”  to 
provide  written  confirmation. 

Flexible  Yield  Limitation  Required 

Comment.  Paragraph  (e)(3)  of 
proposed  §  811.119  limited  the  bond 
yield  to  not  more  than  75  basis  points 
above  the  20  Bond  General  ObUgation 
Index  “published  by  the  Daily  Bond 
Buyer  for  the  week  immediately 
preceding  the  sale  of  the  bonds.”  One 
commenter  felt  that  this  paragraph 
would  place  the  continuation  of  current 
HUD  practices  in  doubt,  and  might 
create  the  necessity  for  waivers. 

The  commenter  noted  that  HUD  has 
in  the  past  waived  the  bond  yield 
limitation  for  certain  financings. 
Furthermore,  HUD  from  time  to  time 
published  notices  which  allowed  a  150 
basis  point  spread  on  uninsured  deals. 
The  commenter  suggested  that 


paragraph  (e)(3)  be  amended  to  add 
“except  as  otherwise  approved  by 
HUD”,  in  order  to  eliminate  the  need  for 
waivers. 

HUD  Response.  In  recognition  of 
rating  agency  concerns  about  the  future 
renewability  of  HAP  contracts,  HUD  has 
revised  the  final  rule  to  incorporate  the 
phrase  suggested  by  the  commenter. 
However,  HUD’s  experience  has  shown 
that  the  20  Bond  General  ObUgation 
Index  plus  75  basis  points  provides  a 
valid  market  sensitive  yield  Umit  for  a 
variety  of  transactions. 

Paragraph  (d)  of  Proposed  §811.119 
Required  Clarification 

Comment.  One  commenter  raised 
several  concerns  over  paragraph  (d)  of 
proposed  §  811.119.  This  paragraph 
stated  that  “(ujpon  conclusion  of  the 
sale  of  refunding  bonds,  the  results  must 
be  certified  to  HUD  by  bond  counsel, 
including  a  schedule  of  the  specific 
ammmt  of  savings  in  Section  8 
assistance  where  appUcable,  and  a  final 
statement  of  Sources  and  Uses.” 

The  commenter  pointed  out  that  the 
term  “sale”  usually  signifies  the  signing 
of  a  Bond  Purchase  Agreement,  at  which 
time  it  may  be  premature  to  provide  the 
information  requested  by  p)aragraph  (d). 
This  commenter  suggested  that  the  word 
“closing”  be  substituted  for  “sale.”  The 
commenter  was  also  uncertain  about  the 
information  HUD  meant  to  include  in 
the  term  “results.” 

HUD  Response.  HUD  agrees  with  the 
points  raised  by  the  commenter. 
Accordingly,  the  final  rule  has  been 
revised  to  use  the  term  “closing”,  rather 
than  “sale.”  Further,  this  final  rule 
replaces  the  term  “results”  with  a 
specific  Ust  of  the  closing  information 
required  by  HUD. 

Paragraph  (e)  of  Proposed  §811.119 
Was  Vague 

Comment.  One  of  the  commenters 
believed  that  paragraph  (e)  of  proposed 
§  811.119  was  vague.  For  example, 
paragraph  (e)(2)  prohibited  the 
repayment  term  of  the  refunding  bonds 
finm  exceeding  the  remaining  term  of 
the  “project  mortgage,  or  in  the  absence 
of  a  mortgage,  the  remaining  term  of  the 
Housing  Assistance  Payments  Contract 
(the  ‘HAPC’).”  The  commenter 
wondered  whether  HUD  meant  an 
insured  or  uninsured  mortgage.  The 
commenter  also  believed  that  paragraph 
(e)(3)  required  further  clarification  on 
servicing  emd  trustee  fees.  The  proposed 
rule  limited  these  fees  to  “(ajn  amount 
not  to  exceed  one-fourth  of  one  percent 
annually  of  the  bonds.”  The  commenter 
felt  it  would  be  “advisable  to  allow  for 
the  calculation  of  fees  to  be  based  on  the 
outstanding  mortgage  balance.” 


HUD  Response.  HUD  has  amended 
the  final  rule  to  provide  the  clarification 
requested  by  the  commenter.  The  final 
rule  clarifies  that  the  term  “project 
mortgage”  refers  to  an  insvued  mortgage. 
Further,  the  final  rule  specifies  that  the 
limit  on  servicing  and  trustee  fees  is 
based  on  the  outstanding  principal 
balance  of  the  bonds. 

Definition  of  McKinney  Act  Project  Was 
Vague 

Paragraph  (f)  of  proposed  §  811.119 
concerned  “projects  placed  under  HAPC 
between  January  1, 1979  and  December 
31, 1984  (otherwise  known  as 
‘McKinney  Act  Projects’).”  One 
commenter  beUeved  that  HUD  should 
clarify  what  constitutes  a  “McKinney 
Act  Project.”  The  commenter  pointed 
out  that  HUD  has  construed  this 
ambiguous  statutory  language  to  cover 
projects  for  which  the  date  pf  HAPC 
execution  fell  within  January  1, 1979 
and  December  31, 1984,  as 
distinguished  finm  the  effective  date  of 
the  HAPC,  or  conceivably  the  AHAP 
date.  The  commenter  suggested  that  the 
final  rule  make  this  construction 
exphcit. 

HUD  Response.  HUD  has  adopted  the 
recommendation  made  by  the 
commenter.  The  final  rule  defines  a 
“McKinney  Act  Project”  as  a  project 
“for  which  the  Agreement  to  enter  into 
the  HAPC  was  executed  between 
January  1, 1979  and  December  31, 

1984.” 

Paragraph  (g)  of  Proposed  §811.119 
Ambiguous  in  the  Case  of  HAPCs  With 
Renewable  Five-Year  Terms 

Comment.  Paragraph  (g)  of  proposed 
§  811.119  conditioned  the  release  of 
reserves  upon  the  project  owner’s 
agreement  “to  extend  low  income  tenant 
occupancy  for  ten  years  after  expiration 
of  the  HAPC.”  One  commenter  beUeved 
that  this  provision  could  be  ambiguous 
in  the  case  of  a  HAPC  with  renewable 
five-year  terms.  The  commenter 
wondered  whether  paragraph  (g)  meant 
ten  years  after  HUD’s  or  the  Contract 
Administrator’s  first  right  to  terminate, 
ten  years  after  the  owner’s  first  opt-out 
date  without  HUD  consent,  or  ten  years 
after  the  budget  authority  term. 

HUD  Response.  HUD  has  revised  the 
final  rule  to  specify  that  the  use 
agreement  must  extend  for  ten  years 
past  the  owner’s  first  opt-out  date. 

Payments  to  Providers^of  Professional 
Services 

Comment.  One  of  the  commenters  felt 
there  was  some  ambiguity  in  the 
relationship  between  the  last  two 
sentences  of  paragraph  (h)  of  proposed 
§  811.119.  'The  penultimate  sentence 
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authorized  homeownership  counseling 
as  an  eligible  use  of  savings.  However, 
the  last  sentence  prohibited  payments  to 
third  party  consultants. 

HUu  Response.  This  final  rule 
permits  fees  to  providers  of  professional 
services  required  in  an  agency’s 
McKinney  Act  program. 

C.  Clarifying  Amendment  to  §811.105 

This  rule  also  makes  a  clarifying 
technical  amendment  to  paragraph  (b)  of 
§  811.105.  Under  §  811.102,  the  term 
“Agency  or  Instrumentality  PHA”  is 
defined  as  an  “organization  that  is 
authorized  to  engage  or  assist  in  the 
development  or  operation  of  low- 
income  housing.”  However,  paragraph 
(b)  of  §  811.105  requires  that  the 
“charter  or  other  organic  document 
establishing  the  [Agency  or 
Instrumentality  PHA]  shall  limit  the 
activities  to  hp  |)erformed  *  *  *  to 
carrying  out  Section  8  projects.” 

Paragraph  (b)  of  §  811.105 
umiecessarily  restricts  the  activities 
which  may  be  undertaken  by  an  Agency 
or  Instrumentality  PHA.  This  limitation 
does  not  conform  to  the  broad  language 
of  the  definition  in  §  811.102.  Further, 

§  811.105  does  not  comply  with  HUD’s 
goal  of  expanding  low-income  housing 
opportimities  through  the  part  811 
program  regulations.  The  current 
language  also  requires  that  HUD  waive 
§  811.105  each  time  an  Agency  or 
Instrumentality  PHA  seeks  to  undertake 
an  activity  which  is  not  a  Section  8 
project.  The  imposition  of  this 
additional  administrative  barrier  is 
contrary  to  the  goals  of  the  President’s 
reinvention  Initiative,  which  calls  for 
the  elimination  of  unnecessary 
bureaucratic  delays. 

This  final  rule  amends  paragraph  (b) 
of  §  811.105  to  provide  that  Agency  and 
Instrumentality  PHAs  may  carry  out 
Section  8  projects  and  “other  low- 
income  housing  projects  approved  by 
the  Secretary.”  This  change  will 
conform  §  811.105  to  HUD’s  original 
intention  in  the  issuance  of  the  part  811 
regulations. 

II.  Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  Cra  10.1). 
HUD  finds  that  in  this  case  it  is 
unnecessary  to  solicit  public  comment. 


HUD  has  already  solicited  public 
comment  for  those  amendments  to  part 
811  described  in  the  April  20, 1995 
proposed  rule.  The  preamble  to  this 
final  rule  contains  a  di^ussion  of  the 
comments  received  and  of  HUD’s 
responses  to  them.  The  streamlining 
amendments  made  in  conformity  with 
the  President’s  regulatory  reinvention 
initiative  do  not  affect  or  establish 
policy.  These  amendments  merely 
remove  regulatory  provisions  which  are 
redundant  of  statutes  or  for  which 
codification  in  the  Code  of  Federal 
Regulations  is  unnecessary.  Further,  it  is 
unnecessary  for  HUD  to  solicit  comment 
on  the  clarifying  amendment  to 
§  811.105.  This  revision  merely  removes 
an  administrative  barrier  which 
currently  limits  the  flexibility  of 
program  applicants.  The  change  will 
eliminate  the  necessity  for  waivers  and 
will  conform  the  regulations  to  HUD’s 
original  intent  in  issuing  24  CFR  part 
811. 

III.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  ^5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  imnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

B.  Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations 
implementing  the  Tax  Exempt 
Obligations  Program.  That  finding 
remains  applicable  to  this  rule,  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 


C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  firom  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule. 

List  of  Subjects  in  24  CFR  Part  811 

Public  housing.  Securities,  Taxes. 

Accordiiigly,  24  CFR  part  811  is 
amended  to  read  as  follows: 

PART  811— TAX  EXEMPTION  OF 
OBLIGATIONS  OF  PUBLIC  HOUSING 
AGENCIES  AND  RELATED 
AMENDMENTS 

1.  The  authority  citation  for  24  CFR 
part  811  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437, 1437a,  1437c, 
1437f,  and  3535(d). 

Subpart  A — [Removed] 

2.  The  heading  for  subpart  A  is 
removed. 

3.  Section  811.101  is  revised  to  read 
as  follows: 

§811.101  Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
provide  a  basis  for  determining  tax 
exemption  of  obligations  issued  by 
public  housing  agencies  pursuant  to 
Section  11(b)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437i) 
to  refund  bonds  for  Section  8  new 
construction  or  substantial 
rehabilitation  projects. 

(b)  This  part  does  not  apply  to  tax 
exemption  pursuant  to  Section  11(b)  for 
low-income  housing  projects  developed 
pursuant  to  24  CFR  parts  950  and  941. 

4.  Section  811.102  is  amended  by: 

a.  Removing  the  paragraph 

designations; 
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b.  Removing  the  definitions  of 
“Capitalized  Interest  During 
Construction”  and  “Development  Cost”; 
and 

c.  Revising  the  definition  of 
“Obligations”  to  read  as  follows: 

§  81 1 .1 02  Definitions. 

it  it  '  it  it  it 

Obligations.  Bonds  or  other  evidence 
of  indebtedness  that  are  issued  to 
provide  permanent  financing  of  a  low- 
income  housing  project.  Pursuant  to 
Section  319(b)  of  the  Housing  and 
Commimity  Development  Act  of  1974, 
the  term  obligation  shall  not  include 
any  obligation  seemed  by  a  mortgage 
insured  vmder  Section  221(d)(3)  of  the 
National  Housing  Act  (12  U.S.C.  17151) 
and  issued  by  a  public  agency  as 
mortgagor  in  connection  with  the 
financing  of  a  project  assisted  imder 
Section  8  of  the  Act.  This  exclusion 
does  not  apply  to  a  public  agency  as 
mortgagee. 

***** 

5.  Section  811.105  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

§811.105  Approval  of  agency  or 
instrumentality  PHA. 
***** 

(b)  The  charter  or  other  organic 
document  establishing  the  applicant 
shall  limit  the  activities  to  be  performed 
by  the  applicant,  and  funds  and  assets 
connected  therewith,  to  carrying  out  or 
assisting  in  carrying  out  Section  8 
projects  and  other  low-income  housing 
projects  approved  by  the  Secretary.  *  * 

* 

***** 

§811.106  [Antended] 

6.  Section  811.106  is  amended  by 
revising  the  section  heading;  by 
removing  paragraphs  (a),  (b),  and  (c); 
and  by  removing  the  paragraph 
designation  to  paragraph  (d),  to  read  as 
follows: 

§811.106  Default  under  the  contract 
*  *  *  * 

7.  Section  811.107  is  revised  to  read 
as  follows: 

§  81 1 .1 07  Financing  documents  and  data. 

(a)  The  financing  agency  shall  assiure 
that  any  official  statement  or  prospectus 
or  other  disclosiuo  statement  prepared 
in  connection  with  the  financing  shall 
state  on  the  first  page  that: 

(1)  In  addition  to  any  security  cited  in 
the  statement,  the  bonds  may  be  secured 
by  a  pledge  of  an  Annual  Contributions 
Contract  and  a  Housing  Assistance 
Payments  Contract,  executed  by  HUD; 

(2)  llie  faith  of  the  United  States  is 
solemnly  pledged  to  the  payment  of 


annual  contributions  pursuant  to  the 
Annual  Contributions  Contact  or  to  the 
payment  of  housing  assistance 
payments  pursuant  to  the  Housing 
Assistance  Payments  Contract,  and 
funds  have  been  obligated  by  HUD  for 
such  payments; 

(3)  Except  as  provided  in  any  contract 
of  mortgage  insurance,  the  bonds  are  not 
insiu«d  by  HUD; 

(4)  The  bonds  are  not  to  be  construed 
as  a  debt  or  indebtedness  of  HUD  or  the 
United  States,  and  payment  of  the  bonds 
is  not  guaranteed  by  the  United  States; 

(5)  Nothing  in  the  text  of  a  disclosure 
statement  is  to  be  interpreted  to  conflict 
with  the  above;  and 

(6)  HUD  has  not  reviewed  or 
approved  and  bears  no  responsibihty  for 
the  content  of  disclosmre  statements. 

(b)  The  financing  agency  shall  retain 
in  its  files  the  dociunentation  relating  to 
the  financing.  A  copy  of  this 
dociunentation  shall  be  furnished  to 
HUD  upon  request. 

8.  Se^on  811.108  is  revised  to  read 
as  follows: 

§811.108  Debt  service  reserve. 

(a)  FHA-Insured  projects.  (1)  The  debt 
service  reserve  shall  be  invested  and  the 
income  used  to  pay  principal  and 
interest  on  that  portion  of  the 
obligations  which  is  attributable  to  tbe 
funding  of  the  debt  service  reserve.  Any 
excess  investment  income  shall  be 
added  to  the  debt  service  reserve.  In  the 
event  such  investment  income  is 
insufficient,  siuplus  cash  or  lesidued 
receipts,  to  the  extent  approved  by  the 
field  office,  may  be  used  to  pay  such 
principal  and  interest  costs. 

(2)  The  debt  service  reserve  and  its 
investment  income  shall  be  available 
only  for  the  purpose  of  pa)dng  principal 
or  interest  on  the  obligations.  The  use  of 
the  debt  service  reserve  for  this  purpose 
shall  not  be  a  cure  for  any  failiue  by  the 
owner  to  make  required  payments. 

(3)  Upon  full  payment  of  the  principal 
and  interest  on  the  obligations 
(including  that  portion  of  the 
obhgations  attributable  to  the  funding  of 
the  debt  service  reserve),  any  funds 
remaining  in  the  debt  service  reserve 
shall  be  remitted  to  HUD. 

(b)  Non-FHA-insured  projects.  (1) 
Investment  income  from  the  debt 
service  reserve,  up  to  the  amoimt 
required  for  debt  service  on  the  bonds 
attributable  to  the  debt  service  reserve, 
shall  be  credited  toweurd  the  owner’s 
debt  service  payment.  Any  excess 
investment  income  shall  be  added  to 
and  become  part  of  the  debt  service 
reserve. 

(2)  The  debt  service  reserve  and 
investment  income  thereon  shall  be 
available  only  for  the  purpose  of  paying 


principal  or  interest  on  the  obligations. 
The  use  of  the  debt  service  reserve  for 
this  purpose  shall  not  be  a  cure  for  any 
failiue  by  the  owner  to  make  required 
payments. 

(3)  Upon  full  payment  of  the  principal 
and  interest  on  the  obligations 
(including  that  portion  of  the 
obligations  attributable  to  the  funding  of 
the  debt  service  reserve),  any  funds 
remaining  in  the  debt  service  reserve 
shall  be  remitted  to  HUD. 

§§811.109  through  811.113  [Removed] 

9.  Sections  811.109  through  811.113 
are  removed. 

§811.114  [Redesignated] 

10.  Section  811.114  is  redesignated  as 
§811.109  and  newly  redesignated 

§  811.109  is  amended  by  removing 
paragraphs  (a)  through  (c),  and  by 
removing  the  paragraph  designation  to 
paragraph  (d). 

§§811.115 through  811.118  [Removed] 

11.  Sections  811.115  through  811.118 
are  removed. 

12.  Section  811.110  is  added  to  read 
as  follows: 

§811.110  Refunding  of  obligations  issued 
to  finance  Section  8  projects. 

(a)  This  section  states  the  terms  and 
conditions  imder  which  HUD  will 
approve  refunding  or  defeasance  of 
certain  outstanding  debt  obligations 
which  financed  new  construction  or 
substantial  rehabilitation  of  Section  8 
projects,  including  fully  and  partially 
assisted  projects. 

(b)  In  tne  case  of  bonds  issued  by 
State  Agencies  qualified  under  24  CFR 
part  883  to  refund  bonds  which 
financed  projects  assisted  pursuant  to 
24  CFR  part  883,  HUD  requires 
compliance  with  the  proffibition  on 
dupheative  fees  contained  in  24  CFR 
part  883  and  with  paragraphs  (f)  and  (h) 
of  this  section,  as  applicable  to  the 
projects  to  be  refunded. 

(c)  No  agency  shall  issue  obligations 
to  refund  outstanding  11(b)  obUgations 
until  the  Office  of  the  Assistant 
Secretary  for  Housing  sends  the 
financing  agency  a  Notification  of  Tax 
Exemption  based  on  approval  of  the 
proposed  refunding’s  terms  and 
conditions  as  conforming  to  this  part’s 
requirements,  including  continu^ 
operation  of  the  project  as  housing  for 
low-income  families,  and  where 
possible,  reduction  of  Section  8 
assistance  payments  through  lower 
contract  rents  or  an  equivalent  cash 
rebate  to  the  U.S.  Tretksury  (i.e.  Trustee 
Sweep).  The  agency  shall  submit  such 
documentation  as  HUD  determines  is 
necessary  for  review  and  approval  of  the 
refunding  transaction.  Upon  conclusion 
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of  the  closing  of  refunding  bonds, 
written  confirmation  must  be  sent  to  the' 
Office  of  Multifamily  Housing  by  bond 
counsel,  or  other  acceptable  closing 
participant,  including  a  schedule  of  the 
specific  amoimt  of  savings  in  Section  8 
assistance  where  applicable,  CUSIP 
number  information,  and  a  final 
statement  of  Sources  and  Uses. 

(d)  (1)  HUD  approval  of  the  terms  and 
conditions  of  a  Section  8  refunding 
proposal  requires  evaluation  by  HUD’s 
Office  of  Multifamily  Housing  of  the 
reasonableness  of  the  terms  of  the 
Agency’s  proposed  financing  plan, 
including  projected  reductions  in 
project  debt  service  where  warranted  by 
market  conditions  and  bond  yields.  This 
evaluation  shall  determine  that  the 
proposed  amount  of  refunding 
obligations  is  the  amount  needed  to:  pay 
ofi  outstanding  bonds;  fund  a  debt 
service  reserve  to  the  extent  required  by 
credit  enhancers  or  bond  rating 
agencies,  or  bond  underwriters  in  the 
case  of  unrated  refunding  bonds;  pay 
credit  enhancement  fees  acceptable  to 
HUD;  and  pay  transaction  costs  as 
approved  by  HUD  according  to  a  sliding 
s^e  ceiling  based  on  par  amoimt  of 
refunding  Imnd  principal.  Exceptions 
may  be  approved  by  HUD,  if  consistent 
with  applicable  statutes,  in  the  event 
that  an  additional  issue  amoimt  is 
required  for  project  pu^oses. 

f2)  The  stated  maturity  of  the 
refunding  bonds  may  not  exceed  by 
more  than  one  year  the  remaining  term 
of  the  project  mortgage,  or  in  the  case 
of  an  iminsured  loan,  the  later  of 
expiration  date  of  the  Housing 
Assistance  Payments  Contract  (the 
“HAPC”)  or  final  maturity  of  the 
refunded  bonds. 

(3)  The  bond  yield  may  not  exceed  by 
more  than  75  basis  points  the  20  Bond 
General  Obligation  Index  published  by 
the  Daily  Bond  Buyer  for  ffie  week 
immediately  preceding  the  sale  of  the 
bonds,  except  as  otherwise  approved  by 
HUD.  An  amoimt  not  to  exceed  one- 
fourth  of  one  percent  annually  of  the 
bonds’  outstanding  principal  balance 
may  be  allowed  for  servicing  and  trustee 
fees. 

(e)  For  projects  for  which  the 
Agreement  to  enter  into  the  HAPC  was 
executed  between  January  1, 1979,  and 
December  31, 1984  (otherwise  known  as 
“McKinney  Act  Projects’’),  for  which  a 
State  or  local  agency  initiates  a 
refunding,  the  Secretary  shall  make 
available  to  an  eligible  issuing  agency 
50  percent  of  the  Section  8  savings  of  a 
refunding,  as  determined  by  HUD  on  a 
project-by-project  basis,  to  be  used  by 
the  agency  in  accordance  with  the  terms 
of  a  Refunding  Agreement  executed  by 
the  Agency  and  HUD  which 


incorporates  the  Agency’s  Housing  Plan 
for  use  of  savings  to  provide  decent, 
safe,  and  sanitary  housing  for  very  low- 
income.  households.  In  determining  the 
amount  of  savings  recaptured  on  a 
project-by-project  basis,  as  authorized 
by  section  1012(b)  of  the  McKinney  Act, 
HUD  will  take  into  account  the  physical 
condition  of  the  projects  participating  in 
the  refunding  which  generate  the 
McKinney  Act  savings  and,  if  necessary, 
HUD  will  finance  in  refunding  bond 
debt  service  correction  of  existing 
deficiencies  which  cannot  be  funded 
completely  by  existing  project 
replacement  reserves  or  by  a  portion  of 
reserves  released  firom  the  refunded 
bond’s  indenture.  For  McKirmey  Act 
refundings  of  projects  which  did  not 
receive  a  Financing  Adjustment  Factor 
(“FAF”),  HUD  will  allow  up  to  50 
percent  of  debt  service  savings  to  be 
allocated  to  the  project  account;  in 
which  case,  the  remainder  will  be 
shared  equally  by  the  Agency  and  the 
U.S.  Treasury. 

(f)  For  refundings  of  Section  8  projects 
other  than  McKinney  Act  Projects,  and 
for  all  transactions  which  substitute 
collateral  for,  but  do  not  redeem, 
outstanding  obligations,  and  for  which  a 
HUD  approval  is  needed  (such  as 
assignment  of  a  HAPC  or  insured 
mortgage  note),  the  Office  of 
Multifamily  Housing  in  consultation 
with  HUD  Field  Office  Counsel  will 
review  the  HAPC,  the  Trust  Indenture 
for  the  outstanding  obligations, 
applicable  HUD  regulations,  and 
reasonableness  of  proposed  financing 
terms.  In  particular,  HUD  review  should 
be  obtained  for  the  release  of  reserves 
fi*om  the  trust  indenture  of  the 
outstanding  11(b)  bonds  that  are  being 
refunded,  defeased,  or  pre-paid.  A 
proposal  to  distribute  to  a  non-Federal 
entity  the  benefits  of  a  refinancing,  such 
as  debt  service  savings  and/or  balances 
in  reserves  held  under  the  original  Trust 
Indenture,  should  be  referred  to  the 
Office  of  Multifamily  Housing  for 
further  review.  In  proposals  submitted 
for  HUD  approval,  HUD  will  consent  to 
release  reserves,  as  provided  by  the 
Trust  Indenture,  in  an  amount 
remaining  after  correction  of  project 
physical  deficiencies  and/or 
replenishment  of  replacement  reserves, 
where  needed.  In  the  case  of  a  refunding 
of  11(b)  bonds  by  a  public  agency  issuer 
which  is  the  owner  of  the  project  and  is 
entitled  to  reserves  held  under  the  Trust 
Indenture,  HUD  requires  execution  by 
the  project  owner  of  a  use  agreement, 
and  amendment  of  a  regulatory 
agreement,  if  applicable,  to  extend  low- 
income  tenant  occupancy  for  tei>  years 
after  expiration  of  the  original  HAPC 


term.  In  the  case  of  HAP  contracts  with 
renewable  5-year  terms,  the  Use 
Agreement  shall  extend  for  10  years 
after  the  project  owners  first  opt-out 
date.  The  Use  Agreement  may  also  be 
required  of  private  entity  owners,  unless 
the  refunding  is  incidental  to  a  transfer 
of  project  ownership  or  a  transaction 
which  provides  a  substantial  public 
benefit,  as  determined  by  the  Office  of 
Multifamily  Housing.  Proposed  use  of 
benefits  shall  be  consistent  with 
applicable  appropriations  law,  the 
HAPC,  and  other  requirements 
applicable  to  the  original  project 
financing,  and  the  proposed  financing 
terms  must  be  reasonable  in  relation  to 
bond  market  yields  and  transaction  fees, 
as  approved  by  the  HUD  Office  of 
Multifamily  Housing. 

(g)  Agencies  shall  nave  wide  latitude 
in  the  design  of  specific  delivery 
vehicles  for  use  of  McKinney  Act 
savings,  subject  to  HUD  audit  of  each 
Agency’s  performemce  in  serving  the 
targeted  income  eligible  population. 
Savings  may  be  used  for  shelter  costs  of 
providing  housing,  rental,  or  oivner- 
occupied,  to  very  low-income 
households  through  new  construction, 
rehabilitation,  repairs,  and  acquisition 
with  or  without  rehab,  including 
assistance  to  very  low-income  units  in 
mixed-income  developments.  These 
include  programs  designed  to  assist  in 
obtaining  shelter,  such  as  rent  or 
homeownership  subsidies.  Self- 
sufficiency  services  in  support  of  very 
low-income  housing  are  ^so  eligible, 
and  may  include,  but  are  not  limited  to, 
homeownership  counseling,  additional 
security  measures  in  high-crime  areas, 
construction  job  training  for  residents’ 
repair  of  housing  units  occupied  by  very 
low-income  families,  and  empowerment 
activities  designed  to  support  formation 
and  growth  of  resident  entities.  Except 
for  the  cost  of  providing  third-party 
program  audit  reports  to  HUD,  eligible 
costs  exclude  consultant  fees  or 
reimbursement  of  Agency  staff 
expenses,  but  may  include  fees  for 
professional  services  required  in  ti^ 
Agency’s  McKinney  Act  programs  of 
assistance  to  very  low-income  families. 
Unless  otherwise  specified  by  HUD  in  a 
McKirmey  Agreement,  savings  shall  be 
subject  to  the  above  use  requirements 
for  10  years  from  the  date  of  receipt  of 
the  savings. 

(h)  Refunding  bonds,  including 
interest  thereon,  approved  under  this 
Section  shall  be  exempt  from  all 
taxation  now  or  hereafter  imposed  by 
the  United  States,  and  the  notification  of 
approval  of  tax  exemption  shall  not  be 
subject  to  revocation  by  HUD.  Whether 
refunding  bonds  approved  under  this 
section  meet  the  requirements  of 
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S^tion  103  or  any  other  provisions  of 
the  Internal  Revenue  Code  is  not  within 

the  responsibilities  of  HUD  to  / 

determine.  Such  bonds  shall  be  prepaid 
during  the  HAPC  term  only  under  such 
conditions  as  HUD  shall  require. 

Dated:  March  27, 1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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Transfer  of  responsibilities 
to  General  Services 
Adrr.inistration  et  al.; 
effectiveness  of 
regulations  after  agency 
termination;  published  3- 
20-96 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  signific2ince. 


RULES  GOING  INTO 
EFFECT  TODAY 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in  California; 
published  3-27-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Ekport  licensing: 

Restrictive  trade  practices  or 
boycotts;  pubii^ed  4-1-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

American  lobster;  published 
3-27-% 

Bering  Sea  arxj  Aleutian 
Islands  groundfish; 
published  3-6-% 

Gulf  of  Mexico  reef  fish; 
published  11-29-95 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 

Naval  vessel  components; 
published  3-26-% 
EDUCATION  DEPARTMENT 
Special  eduation  and 
rehabilitative  services: 

T echnology-reiated 
assistance  for  individuals 
with  disabilities  State 
giants  program;  published 
3-1-% 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 

Uniform  system  of  accounts, 
forms,  statements,  and 
reporting  requirements; 
revisions;  p(A)lished  3-6- 
% 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
pl^;  approval  aixi 
promulgation;  various 
States: 

Florida;  published  2-1-96 
Illinois;  published  2-1-% 
Indiana;  published  2-1-% 


Maryland;  published  2-1-% 
Missouri;  published  2-29-% 
North  Carolina;  published  2- 

1- 96 

Rhode  Island;  published  2- 

2- 96 

Tennessee;  published  1-31- 
% 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Massachusetts;  published  1- 
30-96 

Ohio;  published  1-31-96 
Air  quality  planning  purposes; 
designation  of  areas: 

New  Jersey  et  al.;  published 
1-30-% 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital  maintenance: 

Capital  cidequacy  guidelines; 
published  12-20-95 
Foreign  banks: 

Domestic  retail  deposit 
activities  by  state  licensed 
branches;  published  2-14- 
% 

Practice  and  procedure: 

Annual  independent  audits 
and  reporting 
requirements;  published  2- 
21-% 

Golden  parachute  arxl 
indemnification  payn)ents 
limits;  published  2-15-% 
Suspicious  activity  reports; 
published  2-16-% 

FEDERAL  RESERVE 
SYSTEM 

Bank  Secrecy  Act; 
implementation: 

Funds  transfers  and 
transmittals  (wire 
transfers);  recordkeeping 
by  finarwial  institutions; 
effective  day  delayed; 
published  4-1-% 
Membership  of  bank  holding 
institutions  and  bank  holding 
companies  and  change  in 
bank  control  (Regulations  H 
and  Y): 

Capital  adequacy  guidelines; 
published  12-20-95 
Membership  of  State  banking 
institutions,  international 
banking  operations,  arxj 
bank  holding  compcinies  and 
change  in  bank  control 
(Regulations  H,  K,  and  Y): 
Bank  Secrecy  Act;  reports 
of  suspicious  activities; 
published  2-5-96 
Reimbursement  for  providing 
financial  records  (Regulation 
S): 


Recordkeeping  requirements 
for  certain  financial 
records;  effective  date 
delayed;  published  4-1-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 

Per  diem  localities; 
maximum  lodging  and 
meal  allowances; 
published  3-12-% 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Organization,  furKtions,  and 
authority  delegations: 

Center  for  Food  Safety  and 
Applied  Nutrition; 
organizational  change, 
etc.;  published  4-2-% 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Community  facilities: 

Housing  opportunities  for 
persons  with  AIDS 
program;  Federal 
regulatory  review; 
published  2-29-% 

Fair  housing: 

Fair  Housing  Act 
implementation;  Federal 
regulatory  review; 
published  4-1-% 

Federal  regulatory  review: 
Elimination  of  unnecessary 
codifications;  published  2- 
29-% 

Risk-sharing  program  for 
insured  affordable 
multifamily  project  loans; 
published  2-2^% 

Public  and  Indian  housing: 
Public  housing;  streamlining 
maintenance  and 
operation  rules;  published 
2-29-96 

Vaceny  units  included  in 
eligibility  computations 
under  Performarx:e 
Funding  System; 
published  2-28-96 
JUSTICE  DEPARTMENT 
Victims  of  Child  Abuse  Act; 
designation  of  agencies  to 
receive  and  investigate 
reports;  published  2-29-96 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Report  of  catastrophic  act 
and  Bank  Secrecy  Act 
Compliance- 

Suspicious  activity  report; 
published  3-21-96 
PENNSYLVANIA  AVENUE 
DEVELOPMENT 
CORPORATION 
Organization,  furx:tions,  and 
authority  delegations: 


PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 

Valuation  of  plan  benefits 
and  plan  assets  following 
mass  withdrawal- 
interest  rates;  published 

3-15-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Federal  regulatory  review; 

published  1-2-96 
Federal  regulatory  review: 
International  Regulations  for 
Preverrting  Collisions  at 
Sea  (72  COLREGS);  text 
removed;  published  3-14- 
%  , 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Beech;  published  2-22-96 
Glasflugel;  published  2-22- 
% 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Federal  regulatory  review: 
Minimum  security  devices 
and  procedures,  reports  of 
suspicious  activities  and 
bank  secrecy  compliance 
program;  published  2-5-96 
Interpretive  rulings;  revision, 
etc.;  published  2-9-% 
Risk-based  capital: 

«  Capital  adequacy  guidelines; 
published  12-20-95 
Correction;  published  1- 
19-% 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free,  . 
sut^t  to  reduced  rate, 
etc.: 

Reusable  shipping  devices 
arriving  from  Canada  or 
Mexico;  treatment; 
published  3-1-96 
TREASURY  DEPARTMENT 
Bank  Secrecy  Act: 

Suspicious  transactions 
reporting  requirement; 
published  2-5-96 
Suspicious  transactions; 
reporting  requirement 
Correction;  published  4-1- 
96 

Currency  and  foreign 
transactions;  financial 
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reporting  and  recordkeeping 
requirements; 

Barri(  Secrecy  Act, 
implementation- 
Funds  transfers  arxt 
transmittals  (wire 
transfers); 
recordkeeping  by 
finarKial  institutions; 
effective  date  delayed; 
published  4-1 -96 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

Ba^  Secrecy  Act; 
implementation- 
Funds  transfers  arnf 
transmittals  (wire 
transfers); 
recordkeeping  by 
finarKial  institutions; 
effective  date  delayed; 
published  4-1-96 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Savings  associations: 
Suspicious  activity  reports 
and  other  reports  arvj 
statements;  published  2- 
16-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRiCULTURE 

DEPARTMENT 

Agricuiturai  Marketing 

Service 

Cotton: 

Classification  services  to 
growers;  user  fees; 
comments  due  by  4-1-96; 
published  2-29-96 
Nectarines  arvl  peaches 
grown  in  California; 
convnents  due  by  4-3-96; 
published  3-4-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations; 

Business  and  irKlustrial  loan 
program;  comments  due 
by  4-2-96;  published  2-2- 
96 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Agricultural  commodities 
standards; 

Beans,  whole  dry  peas,  split 
peas,  and  lentils;  grade 
standards  removed  from 
CFR;  comments  due  by 
4-1-96;  published  2-29-96 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations; 


Business  and  industrial  loan 
program;  comments  due 
by  4-2-96;  published  2-2- 
96 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 

Business  arxi  industrial  loan 
program;  comments  due 
by  4-2-96;  published  2-2- 
96 

AGRiCULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 

Business  and  industrial  loan 
program;  comments  due 
by  4-2-96;  published  2-2- 
96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Meetings: 

Mid-Atlantic  Fishery 
Management  Council; 
comments  due  by  4-2-96; 
published  2-22-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 

Miller  Act  bond 
requirements;  alternatives; 
comments  due  by  4-1-96; 
published  2-1-96 
ENERGY  DEPARTMENT 
Debarment  and  suspension 
(procurement)  and 
govemmentwide  debarment 
and  suspension 
(nonprocurement);  drug-free 
workplace  requirements; 
comments  due  by  4-2-^; 
published  2-2-96 
National  Envirorvnental  Policy 
Act;  implementation; 
comments  due  by  4-5-96; 
published  2-20-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Synthetic  organic  chemical 
manufacturing  irvlustry 
2md  other  processes 
subject  to  equipment 
leaks  negotiated 
regulation;  comments  due 
by  4-1-96;  published  2-29- 
96 

Air  programs; 

Stratospheric  ozone 
protection- 
Motor  vehicle  air 
conditioners  servicing; 
comments  due  by  4-^ 
96;  published  3-6-96 
Refrigerant  recycling; 
comments  due  by  4-1- 
96;  published  2-29-96 
Refrigerant  recycling; 
comments  due  by  4-1- 
96;  published  2-29-96 


Refrigerant  recycling; 
comments  diM  by  4-1- 
96;  published  2-29-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia:  comments  due  by 
4-1-96;  published  3-1-96 
Kentucky;  comments  due  by 
4-5-96;  published  3-6-96 
Maryiarxf;  comments  due  by 
4-1-96;  published  3-1-96 
Michigan;  comments  due  by 
4-1-96;  published  3-1-96 
Missouri;  comments  due  by 
4-1-96;  published  2-29-96 
Oklahoma;  comments  due 
by  4-1-96;  published  2-29- 
96 

Hazardous  waste  program 
authorizations; 

Washington;  comments  due 
by  4-1-96;  published  2-29- 
96 

Pesticides;  tolerarv^es  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Prosulfuron;  comments  due 
by  4-5-96;  published  3-6- 
96 

Sethoxydim;  comments  due 
by  4-1-96;  published  2-29- 
96 

Superfund  program; 

National  oil  arxj  hazardous 
substarx^es  contingency 
plan- 

National  priorities  list 
update;  comments  due 
by  4-1-96;  published  3- 
1-96 

Water  pollution  control: 

Clean  Water  Act- 
Pollutant  analysis;  test 
procedures  guidelirws; 
comments  due  by  4-2- 
96;  perished  1-26-96 
Ocean  dumping;  bioassay 
testing  requirements; 
comments  due  by  4-1-96; 
published  2-29-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Open  video  systems; 
implementation;  comments 
due  by  4-1-96;  published 
3-14-96 

Satellite  communications- 
Fixed-satellite  sennee  in 
13.75-14.0  GHz  band; 
comments  due  by  4-1- 
96;  published  3-6-96 
Telecommunications  Act; 
implementation- 
Equipment  standards; 
dispute  resolution; 
comments  due  by  4-1- 
96;  published  3-12-96 


Radio  broadcasting; 

Aredbo  Coordirtation  Zone, 
PR;  designation; 
comments  due  by  4-1-96; 
published  3-15-96 
Radio  stations;  table  of 
assigrvnents; 

Califomia;  comments  due  by 
4-5-96;  published  2-20-96 
Delaware;  comments  due  by 
4-5-96;  published  2-20-96 
New  York  et  ai.;  comments 
due  by  4-5-96;  published 
2-20-96 

Oregon;  comments  due  by 

4- 5-96;  published  2-20-96 
Texas;  comments  due  by  4- 

5- 96;  published  2-20-96 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Consumer  protection;  ' 
adequacy  determination; 
comments  due  by  4-1-96; 
published  1-30-96 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 

Waist  belts,  leather  content; 
misbrarxing  and 
deception;  comments  due 
by  4-4-96;  published  3-5- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Chkxofluorocaibon  propellants 
in  self-pressurized 
containers: 

Sterile  aerosol  talc;  adeftion 
to  list  of  essential  uses; 
comments  due  by  4-1-96; 
published  3-1-96 
Food  addkives: 

Folic  acid  (Foiacin); 
comments  due  by  4-4-96; 
published  3-5-96 
Food  for  human  consumption: 
Food  additives- 
Sucrose  esterified  with 
medium  and  long  chain 
fatty  acids  (oiestra); 
comments  due  by  4-1- 
96;  published  3-21-96 
Food  labeling- 
Folate  arxj  neural  tube 
defects;  health  claims 
and  label  statements; 
comments  due  by  4-4- 
96;  published  3-5-96 
Health  claims,  oats  arxi 
coronary  heart  disease; 
comments  due  by  4-3- 
96;  published  1-4-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxi  threatened 
species: 
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California  corxlors,  captive- 
reared;  comments  due  by 
4-1-96;  published  2-29-96 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Rulemaking  petitions; 

Outer  Continental  Shelf; 
claimed  aboriginal  title 
and  aboriginal  hunting 
and  fishir^g  rights  of 
federally  recognized  tribes 
in  Alaska;  comments  due 
by  4-4-96;  published  3-5- 
96 

INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 

Voyageurs  National  Park, 
MN;  aircraft  operations; 
areas  designation; 
comments  due  by  4-1-96; 
published  1-31-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permarrent  program  and 
abarxioned  mine  land 
reclamation  plan 
submissions; 

Oklahoma;  commerrts  due 
by  4-4-96;  published  3-5- 
96 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Agency  for  International 
Development 
Commodities  and  services 
finarv^ed  by  AID;  source, 
origin  arxf  nationality  rules; 
comments  due  by  4-5-96; 
published  2-5-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards: 

Powered  industrial  truck 
operator  training; 


comments  due  by  4-1-96; 
published  1-30-96 
Occupational  safety  and  health 
standards,  etc.: 

Powered  irvlustrial  truck 
operator  training; 
comments  due  by  4-1-96; 
published  1-30-96 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Community  development 
revolving  loan  program; 
comments  due  by  4-5-96; 
published  2-5-96 
Irrsurance  requirements- 
Financial  and  statistical 
reports;  directly  assess 
fe^rally-insur^  aedit 
unions  for  cost  of 
repeated  inaccurate  or 
late  filings;  comments 
due  by  4-5-96; 
published  2-5-96 
Organization  arxj  operations- 

Secondary  capital  from 
foundations  and  other 
philanthropic-minded 
institution^  investors; 
comments  due  by  4-1- 
96;  published  2-2-96 
PANAMA  CANAL 
COMMISSION 
Acquisition  regulations: 
DebarmenL  suspension  arxf 
ineligibility;  comments  due 
by  4-2-96;  published  2-2- 
96 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  urxler  General  Schedule: 
Locality-based  comparability 
payments- 
Interim  geographic 
adjustments; 
termination;  comments 
due  by  4-1-96; 
published  2-1-96 


RAILROAD  RETIREMENT 
BOARD 

Cigarettes;  prohibition  of  sale 
to  mirKxs;  comments  due  by 
4-3-96;  published  3-4-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Federal  regulatory  review: 
Electrical  engineering 
requirements  for  merchant 
vessels;  comments  due 
by  4-2-96;  published  2-26- 
96 

Ports  and  watenvays  safety: 
Elizabeth  River  arxl  York 
River,  VA;  safety  zone; 
comments  due  by  4-3-96; 
published  3-14-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  comments  due  by 
4-1-96;  published  2-1-96 
McDonnell  Douglas; 
comments  due  by  4-1-96; 
published  2-21-96 
Airworthiness  standards: 
Normal,  utility,  acrobatic, 
and  commuter  category 
airplanes- 

Powerplant  and  equipment 
standards;  comments 
due  by  4-3-96; 
published  1-4-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  arxl  traffic 
operations: 

Federal-aid  project 
agreenrent;  contract 
procedures;  comments 
due  by  4-1-96;  published 
1-30-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Capitatl  leases;  comments  due 
by  4-1-96;  published  1-31- 
96 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
starxlards,  etc.: 

Small  volume 
manufacturers;  regulatory 
problems;  meeting; 
comments  due  by  4-4-96; 
published  2-5-96 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Voluntary  specifications  and 
standards,  etc.;  periodic 
updates;  Federal 
regulatory  review; 
comments  due  by  4-3-96; 
published  3-4-96 

TREASURY  DEPARTMENT 
Customs  Service 

North  American  Free  Trade 
Agreement  (NAFTA): 

Duty  deferral  programs; 
collection  arxl  waiver  or 
reduction  of  duty; 
comments  due  by  4-1-96; 
published  1-30-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  teixes; 

Individual  returns;  filing 
extension;  cross  reference 
and  hearing;  comments 
due  by  4-1-96;  published 
1-4-96 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  arxf  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  aH  revised  volumes  is  $883.(X) 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pi^burgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  o^rs  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 


from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX 
to  (202)  512-2233. 

your  charge  orders 

Title 

Stock  Number 

Price 

Revision  Date 

*1, 2  (2  Reserved)  . 

3  (1994  Compilation 
and  Parts  100  and 

...  (869-028-00001-1) . 

$4.25 

Feb.  1,  1996 

101) . 

...  (869-026-00002-6) . 

40.00 

•Jon.  1,  1995 

4 . 

...  (869^)28-00003-7) . 

5.50 

Jon.  1,  1996 

5  Parts: 

1-699  . 

...  (869-026-00004-2) . 

23.00 

Jon.  1,  1995 

700-1199  . 

1200-End,  6  (6 

...  (869-028-00005-3) . 

20.00 

Jon.  1,  1996 

Reserved) . 

...  (869-026-00006-9) . 

23.00 

Jon.  1,  1995 

7  Parts: 

0-26 . 

...  (869-026-00007-7) . 

21.00 

Jon.  1,  1995 

27-45  . 

...  (869-026-00008-5) . 

14.00 

Jan.  1,  1995 

46-51  . 

...  (869-028-00009-6) . 

13.00 

Jan.  1,  1996 

52  . 

...  (869-026-00010-7) . 

30.00 

Jon.  1,  1995 

53-209  . 

...(869-026-00011-5) . 

25.00 

Jan.  1, 1995 

210-299  . 

...  (869-026-00012-3) . 

34.00 

Jan.  1, 1995 

300-399  . 

...  (869-026-00013-1) . 

16.00 

Jan.  1, 1995 

*400-699  . 

(flAQL.n9A-nnni4.9> 

22.00 

Jan.  1,  1996 

700-899  . 

...  (869-0264)0015-8) . 

23.00 

Jan.  i;  1995 

900-999  . 

...  (8694)26-00016-6) . 

32.00 

Jon.  1,  1995 

1000-1059  . 

...  (869-026-00017-4) . 

23.00 

Jan.  1, 1995 

1060-1119  . 

...  (869-026-00018-2) . 

15.00 

Jon.  1,  1995 

1120-1199  . 

...  (869-026-00019-1) . 

12.00 

Jan.  1,  1995 

1200-1499  . 

...  (869-0264)0020-4) . 

32.00 

Jan.  1,  1995 

1500-1899  . 

...  (869-026-00021-2) . 

35.00 

Jan.  1, 1995 

1900-1939  . 

...  (8694)264)0022-1) . 

16.00 

Jan.  1,  1995 

1940-1949  . 

...  (869-026-00023-9) . 

30.00 

Jan.  1,  1995 

1950-1999  . 

...  (869-0264)0024-7) . 

40.00 

Jan.  1,  1995 

2000-End . 

(«694»ft4infK>.Vl) 

15.00 

Jan.  1, 1996 

8 . 

...  (869-026-00026-3) . 

23.00 

Jon.  1,  1995 

9  Parts: 

1-199  . 

...  (869-026-00027-1) . 

30.00 

Jan.  1,  1995 

200-End  . 

...  (869-026-00028-0) . 

23.00 

Jan.  1, 1995 

10  Parts: 

0-50 . 

...  (869-026-00029-8) . 

30.00 

Jan.  1, 1995 

51-199 . 

...  (8694)26-00030-1) . 

23.00 

Jan.  1, 1995 

200-399  . 

...  (869-026-00031-0) . 

15.00 

‘Jan.  1,  1993 

4(XM99 . 

...  (869-026-00032-8) . 

21.00 

Jan.  1, 1995 

•500-End  . 

...  (869-028-00031-2) . 

34.00 

Jan.  1, 1996 

11  . 

...  (869-026-00034-4) . 

14.00 

Jan.  1, 1995 

12  Parts: 

1-19?  . 

...  (869-026-00035-2) . 

12,00 

Jan.  1, 1995 

200-219  . 

...  (869-026-00036-1) . 

16.00 

Jan.  1. 1995 

220-299  . 

...  (869-026-00037-9) . 

28.00 

Jan.  1, 1995 

300-499  . 

...  (8694)26-00038-7) . 

23.00 

Jan.  1,  1995 

500-599  . 

...  (869-026-00039-5) . 

19.00 

Jan.  1, 1995 

600-End  . 

...  (869-026-00040-9) . 

35.00 

Jan.  1, 1995 

13 . 

...  (869-026-00041-7)  ....... 

32.00 

Jan.  1, 1995 

Title 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59  . . 

.....  (869-026-00042-5) . 

33.00 

Jon.  1.  1995 

60-139 . 

. (869-026^)0043-3) . 

27.00 

Jan.  1,  1995 

140-199  . 

. (869-026-00044-1) . 

13.00 

Jon.  1, 1995 

200-1199  . 

. (869-026-00048-0) . 

23.00 

Jon.  1, 1995 

1200-End . . . 

16.00 

Jon.  1, 1995 

15  Parts: 

0-299  . 

. (869-026-00047-6) ...... 

15.00 

Jon.  1, 1995 

300-799  . 

. (869-026-00048-4)  ._... 

26.00 

Joa  1, 1995 

800-End  . 

.....  (869-028-00047-9) . . 

18.00 

Jon.  1, 1996 

16  Parts: 

0-149  . 

. (869-028-00048-7) . 

680 

Jon.  1, 1996 

i.in-ooo 

(869^)26-00051-4> 

19.00 

Jon.  1, 1995 

1000-End . 

17  Parts: 

. (869-026-00052-2) . 

25.00 

Jon.  1, 1995 

1-199  . 

. (869-026-00054-9) . 

20.00 

Apr.  1,  1995 

200-239  . 

. (869-026-00055-7) _ 

24.00 

Apr.  1,  1995 

240-End  . 

. (869-026-00056-5) . 

30.00 

Apr.  1,  1995 

18  Parts: 

1-149  . 

. (869-026-00057-3) . 

16.00 

Apr.  1,  1995 

150-279  . 

. (869-026^)0058-1) . 

13.00 

Apr.  1, 1995 

280-399  . 

. (869-026-00059-0) . 

13.00 

Apr.  1,  1995 

400-End  . 

. (869-026-00060-3) . 

11.00 

Apr.  1,  1995 

19  Parts: 

1-140  . 

. (869-026-00061-1) . 

25.00 

Apr.  1, 1995 

141-199  . 

. (869-0^-00062-0) _ 

21.00 

Apr.  1,  1995 

200-End  . 

. (869-026-00063-8)  ...„. 

12.00 

Apr.  1,  1995 

20  Parts: 

1-399  . 

. (869-026-00064-6) . 

20.00 

Apr.  1,  1995 

400^99 . 

. . (869-026-00065-4) . 

34.00 

Apr.  1,  1995 

500-End  . 

. (869-026-00066-2) . 

34.00 

Apr.  1,  1995 

21  Parts: 

1-99  . 

. (869-026-00067-1) . 

16.00 

Apr.  1,  1995 

100-169  . 

. (869-026-00068-9) . 

21.00 

Apr.  1,  1995 

170-199  . 

. (869-026-00069-7) . 

22.00 

Apr.  1,  1995 

200-299  . 

. (869-026-00070-1) . 

7.00 

Apr.  1,  1995 

300-499  . 

. (869-026-00071-9)  ...... 

39.00 

Apr.  1,  1995 

500-599  . 

. (869-026-00072-7) . 

22.00 

Apr.  1,  1995 

600-799  . 

. (869-026-00073-5) . 

9.50 

Apr.  1,  1995 

800-1299  . 

. (869-026-00074-3)  ...... 

23.00 

Apr.  1,  1995 

1300-Fnd . 

-....  (869-026-00075-1) 

13.00 

Apr.  1,  1995 

22  Parts: 

1-299  . 

. (869-026-00076-0) . 

33.00 

Apr.  1,  1995 

300-End  . 

. (869-026-00077-8) . 

24.00 

Apr.  1,  1995 

23  . 

.„...  (869-026-00078-6) . 

22.00 

Apr.  1,  1995 

24  Parts: 

0-199  . 

. (869-026-00079^) ...... 

40.00 

Apr.  1,  1995 

200-219  . 

. (869-026-00080-8) . 

19.00 

Apr.  1,  1995 

220^99 . 

. (869-026-00081-6) . 

23.00 

Apr.  1, 1995 

500-699  . 

(869-026-00082-4) . 

20.00 

Apr.  1.  1995 
Apr.  1,  1995 

700-899  . 

. (869-026-00083-a . 

24.00 

900-1699  . 

. (869-026-00084-1) . 

24.00 

Apr.  1,  1995 

1700-End . 

. (869-026-00085-9) . 

17.00 

Apr.  1,  1995 

25 . 

. (869-026-00086-7) . 

32.00 

Apr.  1,  1995 

26  Parts: 

§§1.0-1-1.60 . 

. (869-026-00087-5) . 

21.00 

Apr.  1,  1995 

§§1.61-1.169 . 

. (869-026-00088-3) . 

34.00 

Apr.  1,  1995 

§§1.170-1.300  . 

. (869-026-00089-1) . 

24.00 

Apr.  1.  1995 

§§1.301-1.400  . 

. (869-026-00090-5) . 

17.00 

Apr.  1,  1995 

§§1.401-1.440  . 

. (869-026-00091-3) . 

30.00 

Apr.  1,  1995 

§§1.441-1.500  . 

. (869-026-00092-1)  ...... 

22.00 

Apr.  1,  1995 

§§1.501-1.640  . 

. (869-026-00093-0) . 

21.00 

Apr.  1,  1995 

§§1.641-1.850  . 

. (869-026-00094-8)  ...... 

25.00 

Apr.  1,  1995 

§§1.851-1.907  . 

. (869-026-00095-6)  ...... 

26.00 

Apr.  1,  1995 

§§1.908-1.1000  . 

. (869-026-00096-4) . 

27.00 

Apr.  1,  1995 

§§1.1001-1.1400  .... 

. (869-026-00097-2) . 

25.00 

Apr.  1,  1995 

§§  1.1401-End  . 

. (869-026-00098-1) . 

33.00 

Apr.  1,  1995 

^29 . 

. (869-026-00099-9) . 

25.00 

Apr.  1,  1995 

30-39  . 

. (869-026-00100-6) . 

18.00 

Apr.  1,  1995 

40-49  . . . 

. (869-026-00101-4) . 

14.00 

Apr.  1,  1995 

VI 
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TItie 

Stock  Number 

Price 

Revision  Date 

50-299  . 

(869-026-00102-2)  . 

.  14.00 

Apr.  1,  1995 

300-499  . 

(869-026-00103-1) . 

.  24.00 

Apr.  1,  1995 

500-599  . 

(869-026-00104-9) . 

6.00 

<Apr.  1,  1990 

600-€ncl  . 

(869-026-00105-7) . 

8.00 

Apr.  1,  1995 

27  Parts: 

1-199  . . . 

(869-026-00106-5) . 

.  37.00 

Apr.  1,  1995 

200-End  . 

(869-026-00107-3)  . 

.  13.00 

^Apr.  1,  1994 

28  Parts: . 

1-42  . 

(869-026-00108-1) . 

.  27.00 

July  1,  1995 

43-end . 

(869-026-00109-0)  . 

.  22.00 

July  1,  1995 

29  Parts: 

0-99 . 

(869-026-00110-3) . 

.  21.00 

July  1, 1995 

10^499  . 

(869^)26-00111-1) . 

9.50 

July  1,  1995 

500-899  . 

(869-026-00112-0) . 

.  36.00 

July  1,  1995 

900-1899  . 

(869-026-00113-8) . 

.  17.00 

July  1,  1995 

1900-1910  (§§1901.1  to 
1910.999)  . 

(869-026-00114-6)  . 

.  33.00 

July  1, 1995 

1910  (§§  1910.1000  to 
end)  . 

(869-026-00115-4) . 

.  22.00 

July  1,  1995 

1911-1925  . . 

(869-026-00116-2) . 

.  27.00 

July  1,  1995 

1926  . 

,(869-026-00117-1) ..... 

.  35.00 

July  1, 1995 

1927-End . 

(869-026-00118-9) . 

.  36.00 

July  1,  1995 

30  Parts: 

1-199  . 

,(869-026-00119-7) . 

.  25.00 

July  1, 1995 

200-699  . 

,  (869-026-00120-1) . 

.  20.00 

July  1,  1995 

700-End  . 

,  (869-026-00121-9) . 

.  30.00 

July  1,  1995 

31  Parts: 

0-199  . 

,  (869-026-00122-7) . 

.  15.00 

July  1,  1995 

200-End  . 

,  (869-026-00123-5) . 

.  25.00 

July  1,  1995 

32  Parts: 

1-39,  Vol.  1 . 

..  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

2  July  1,  1984 

1-39,  Vol.  Ill . 

..  18.00 

2July  1,  1984 

1-190  . 

(869-026-00124-3)  . 

.  32.00 

July  1,  1995 

191-399  . 

(869-02600125-1) . 

.  38.00 

July  1,  1995 

400-629  . 

(869^)26-00126-0) 

26.00 

July  1,  1995 
sjuly  1,  1991 

630-699  . 

(869-02600127-8) . 

.  14.00 

700-799  . 

(869-026-00128-6) . 

.  21.00 

July  1,  1995 

800-€nd  . 

(869-026-00129-4) . 

.  22.00 

July  1,  1995 

33  Parts: 

1-124  . 

.  (869-02600130-8) . 

..  20.00 

July  1,  1995 

125-199  . 

.  (869-()26-00131-6) . 

,.  27.00 

July  1,  1995 

200-End  . 

.  (869-02600132-4) . 

..  24.00 

July  1,  1995 

34  Parts: 

1-299  . 

.  (869-026-00133-2) . 

..  25.00 

July  1,  1995 

300-399  . 

.  (869-02600134-1)  .... 

..  21.00 

July  1,  1995 

400-End  . 

.  (869-026-00135-9)  .... 

..  37.00 

July  5,  1995 

35 . 

.  (869-02600136-7)  .... 

..  12.00 

July  1, 1995 

36  Parts 

1-199  . 

.  (869-02600137-5) .... 

..  15.00 

July  1,  1995 

200-End  . 

.  (869-026-00138-3)  .... 

..  37.00 

July  1, 1995 

37  . 

.  (869-026-00139-1) .... 

..  20.00 

July  1,  1995 

38  Parts: 

0-17  . 

.  (869-02600140-5)  .... 

..  30.00 

July  1,  1995 

18-End  . 

.  (869-02600141-3) .... 

..  30.00 

July  1,  1995 

39 . 

.  (869-02600142-1)  .... 

..  17.00 

July  1,  1995 

40  Parts: 

1-51  . 

.  (869-026-00143-0) .... 

..  40.00 

July  1,  1995 

52  . 

.  (869^)26-00144-8) .... 

..  39.00 

July  1,  1995 

53-59  . . . 

.  (869-026-00145-6)  .... 

..  11.00 

July  1,  1995 

60  . 

.(869-026-00146-4)  .... 

..  36.00 

July  1,  1995 

61-71  . 

.  (869-02600147-2) .... 

..  36.00 

July  1, 1995 

72-85  . . . 

.(869-026-00145-1) .... 

..  41.00 

July  1,  1995 

86  . 

.  (869-02600149-9)  .... 

..  40.00 

July  1,  1995 

87-149  . 

.  (869-026-00150-2) .... 

..  41.00 

July  1,  1995 

150-189  . 

.  (869-026-00151-1) .... 

25.00 

July  1,  1995 

190-259  . 

.  (869-02600152-9)  .... 

..  17.00 

July  1,  1995 

260-299  . 

.  (869-026-00153-7) .... 

..  40.00 

July  1,  1995 

300-399  . 

,.  (869-02600154-5) .... 

..  21.00 

July  1,  1995 

Title 

Stock  Number 

Price 

Revision  Date 

400^24 . 

,.  (869^)26-00155-3)  . 

26  00 

July  1,  1995 
July  1,  1995 

425-699  . 

,.  (869-026-00156-1) ... 

...  30.00 

700-789  . .'. . 

,.  (869-026-00157-0) ... 

....  25.00 

July  1,  1995 

790-End  . 

,.  (869-026-00158-8)  ... 

....  15.00 

July  1,  1995 

41  Chapters: 

1, 1-1  to  1-10 . 

....  13.00 

3  July  1,  1984 

1, 1-1 1  to  Appendix,  2  (2  Resenred) . 

....  13.00 

3July  1,  1984 

3-6 . . 

. . . 

....  14.00 

3July  1,  1984 

7 . 

....  6.00 

3July  1,  1984 

8 . 

....  4.50 

3July  1, 1984 

9 . 

....  13.00 

3July  1, 1984 

10-17  . 

....  9.50 

3Jidy  1,  1984 

18,  Vol.  1,  Ports  1-5  . 

....  13.00 

3July  1,  1984 

18,  Vol.  II,  Ports  6-19  .... 

....  13.00 

3July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  . 

. . . 

....  13.00 

3July  1,  1984 

19-100  . 

....  13.00 

3Ji4y  1,  1984 

1-100  . 

’(Ws^^is'W) .. 

...  9.50 

July  1,  1995 

101 . 

(869-026-00160-0) .. 

...  29.00 

July  1,  1995 

102-200  . 

(869-026-00161-8)  .. 

...  15.00 

July  1,  1995 
July  1, 1995 

201-End  . 

(869-026-00162-6)  .. 

...  13.00 

42  Parts: 

1-399  . 

..  (869-026-00163-4) .. 

....  26.00 

Oct.  1,  1995 

400-429  . . 

..  (869-02600164-2) .. 

....  26.00 

Oct.  1,  1995 

430-End  . 

..  (869-02600165-1) .. 

....  39.00 

Oct.  1,  1995 

43  Parts: 

1-999  . 

..  (869-026-00166-9)  .. 

....  23.00 

Oct.  1,  1995 

1000-3999  . 

..  (869-02600167-7)  .. 

....  31.00 

Oct.  1,  1995 

40(X>-End . 

..  (869-026-00168-5)  .. 

....  15.00 

Oct.  1,  1995 
Oct.  1,  1995 

44  . 

..  (869-02600169-3)  .. 

....  24.00 

45  Parts: 

1-199  . 

..(869-022-00170-7) .. 

....  22.00 

Oct.  1,  1995 

200^99 . 

..  (869-026-00171-5) .. 

....  14.00 

Oct.  1,  1995 

500-1199  . 

..  (869-02600172-3)  .. 

....  23.00 

Oct.  1,  1995 

1200-End . 

..  (869-026-00173-1)  .. 

....  26.00 

Oct.  1,  1995 

46  Parts: 

1-40  . 

..  (869-026-00174-0)  .. 

...  21.00 

Oct.  1,  1995 

41-69  . 

..  (869-026-00175-8)  .. 

...  17.00 

Oct.  1,  1995 

70-89  . 

..  (869-02600176-6)  .. 

...  8.50 

Oct.  1,  1995 

90-139  . 

..  (869-02600177-4) .. 

...  15.00 

Oct.  1,  1995 

140-155  . 

..  (869-02600178-2)  .. 

.„  12.00 

Oct.  1,  1995 

156-165  . 

..  (869-026-00179-1)  .. 

...  17.00 

Oct.  1,  1995 
Oct.  1,  1995 

166-199  . 

..  (869-02600180-4)  .. 

...  17.00 

200-499  . 

..  (869-02600181-2)  .. 

...  19.00 

Oct.  1,  1995 

500-End  . 

..  (86902600182-1)  .. 

...  13.00 

Oct.  1,  1995 

47  Parts: 

0-19 . 

..  (869026001830)  .. 

....  25.00 

Oct.  1,  1995 

20-39  . 

..  (869-02600184-7) .. 

....  21.00 

Oct.  1,  1995 

40-69  . 

..  (869-02600185-5) .. 

....  14.00 

Oct.  1,  1995 

70-79  . 

..  (869-02600186-3)  .. 

....  24.00 

Oct.  1,  1995 

80-End  . 

..  (869-02600187-1)  .. 

....  30.00 

Oct.  1,  1995 

48  Chapters: 

1  (Parts  1-51) . 

..  (869-022-00185-0)  .. 

....  36.00 

Oct.  1,  1994 

1  (Parts  52-99)  . 

..  (869-022-00186-8) .. 

....  23.00 

Oct.  1,  1994 

2  (Parts  201-251) . 

..  (869-02600190-1)  .. 

....  17.00 

Oct.  1,  1995 

2  (Parts  252-299) . 

..  (869-026-00191-0) .. 

....  13.00 

Oct.  1,  1995 

3-6 . 

..  (869-026-00192-8)  .. 

....  23.00 

Oct.  1,  1995 

7-14 . 

..  (869-02600193-6) .. 

....  28.00 

Oct.  1,  1995 

15-28  . 

..  (869-026-00194-4)  .. 

....  31.00 

Oct.  1,  1995 

29-End  . 

..  (869-026-00195-2)  .. 

....  19.00 

Oct.  1,  1995 

49  Parts: 

1-99  . 

..  (869-02600196-1) . 

....  25.00 

Oct.  1,  1995 

100-177  . . . 

..  (869-022-00194-9)  . 

....  30.00 

Oct.  1,  1994 

178-199  . 

..  (869-02600198-7) . 

....  22.00 

Oct.  1,  1995 

200-399  . 

..  (869-02600199-5) . 

....  30.00 

Oct.  1,  1995 

400-999  . 

..  (869-022-00197-3) . 

....  35.00 

Oct.  1,  1994 

1000-1199  . 

..  (869-026-00201-1)  . 

....  18.00 

Oct.  1,  1995 

1200-End . 

..  (869-02600202-9)  . 

....  15.00 

Oct.  1,  1995 

50  Parts: 

1-199  . 

...  (869-02600203-7) .. 

.  26.00 

Oct.  1,  1995 

200-599  . 

...  (869-02600204-5) .. 

.  22.00 

Oct.  1,  1995 

600-End  . 

...  (869-026-00205-3) .. 

.  27.00 

Oct.  1,  1995 
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TMe  Stock  Number  Price  Revision  Date 

CFR  Index  and  Findings 

Aids . (86W)26-00053-l) .  36.00  Jan.  1,  1995 

Complete  1996  CFR  set .  883.00  1996 

Microfiche  CFR  Edition: 

Subscription  (mailed  os  issued) .  264.00  1996 

Individuol  copies .  1.00  1996 

Con  <)lete  set  (one-time  mailing) .  264.00  1995 

Complete  set  (one-time  moiling) .  244.00  1994 

Complete  set  (one-time  moiling) .  223.00  1993 


'  Because  Title  3  is  an  annual  compilation,  this  volume  and  dt  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

^The  XJly  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Regulcrtiorrs 
in  Parts  1-39,  consult  the  three  CFR  votumes  issued  as  of  Juty  I,  1984,  containing 
those  ports. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chapters  1  to  49  inclusive.  Fa  the  full  text  of  procuement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  amendments  to  tNs  volume  were  promulgated  during  the  period  Apr. 
I,  1990  to  Ma.  31,  1995.  The  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30,  1995.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Januay 
I,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 

'No  amendments  to  tNs  volume  were  promulgated  during  the  period  April 
1,  1994  to  Mach  31,  1995.  The  CFR  volume  issued  April  I,  1994,  should  be 
retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— APRIL  1996 

This  table  is  iised  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 

dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 

Date  op  FR 

PUBUCATON 

15  DAYS  AFTER 
PUBUCATTON 

30  DAYS  AFTER 
PUBUCATION 

45  DAYS  AFTER 
PUBUCATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 

PUBUCATION 

April  1 

April  16 

May  1 

May  16 

May  31 

July  1 

April  2 

April  17 

May  2 

May  17 

June  3 

July  1 

April  3 

April  18 

May  3 

May  20 

June  3 

July  2 

April  4 

April  19 

May  6 

May  20 

June  3 

July  3 

April  5 

April  22 

May  6 

May  20 

June  4 

July  5 

April  8 

April  23 

May  8 

May  23 

June  7 

July  8 

April  9 

April  24 

May  9 

May  24 

June  10 

July  8 

April  10 

April  25 

May  10 

May  28 

June  10 

July  9 

April  11 

April  26 

May  13 

May  28 

June  10 

July  10 

April  12 

April  29 

May  13 

May  28 

June  11 

July  11 

April  15 

April  30 

May  15 

May  30 

June  14 

July  15 

April  16 

May  1 

May  16 

May  31 

June  17 

July  15 

April  17 

May  2 

May  17 

June  3 

June  17 

July  16 

April  18 

Mays 

May  20 

June  3 

June  17 

July  17 

April  19 

May  6 

May  20 

June  3 

June  18 

July  18 

April  22 

May  7 

May  22 

June  6 

June  21 

July  22 

April  23 

May  8 

May  23 

June  7 

June  24 

July  22 

April  24 

May  9 

May  24 

June  10 

June  24 

July  23 

April  25 

May  10 

May  28 

June  10 

June  24 

July  24 

April  26 

May  13 

May  28 

June  10 

June  25 

July  25 

April  29 

'  May  14 

May  29 

June  13 

June  28 

July  29 

April  30 

May  15 

May  30 

June  14 

July  1 

July  29 

CFR  ISSUANCES  1996 

January  1996  Editions  and  Projected  April,  1996 
Editions 


140-199 

200-1199 

1200-End 


This  list  sets  out  the  CFR  issuances  for  the  January  1996  editions 
and  projects  the  publication  plans  for  the  April,  1996  quarter. 

A  projected  schedule  that  will  include  the  July,  1996  quarter  will 
appear  in  the  first  Federal  Regleter  issue  of  July. 

For  pricing  information  on  available  1995-1996  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affect^  wiH  contirHje  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16— Jarujary  1 
Titles  17-27 — April  1 
Titles  28-41— July  1 
Titles  42-60 — October  1 

AH  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  iixlicates  a  different  revision 
date  for  a  particular  volume. 


Tides  revised  as  of  January  1, 1996: 

TWe 


CFR  Index 

700-699 

900-999 

1-2  (Revised  as  of  Feb.  1, 

1000-1199 

1996) 

1200-1499 

1500-1899 

3  (Compilation) 

1900-1939 

1940-1949 

4 

1950-1999 

2000-End 

5  Parts: 

1-699 

8 

700-1199 

1200-End 

9  Parts: 

1-199 

6  [Reserved] 

200-End 

7  Parts: 

10  Parts: 

0-26 

0-50 

27-45 

51-199 

46-51 

200-399  (Cover  only) 

52 

400-499 

53-209 

500-End 

210-299 

300-399 

11 

400-699 

12  Parts: 

1-199 

200-219 

220-299 


300-499 

15  Parts: 

500-599 

0-299 

60&-End 

13  (Revisad  as  of  Mar.  1, 

300-799 

800-End 

1996) 

16  Parts: 

0-149 

14  Parts: 

150-999 

1-69 

60-139 

lOOO-End 

Projected  April  1, 1996  editions: 

TW* 

17  Parts: 

24  Parts: 

1-199 

0-199  (Revised  May  1. 1996) 

200-239 

200-219  (Revised  May  1, 1996) 

240-End 

220-499  (Revised  May  1. 1996) 
500-699  (Revised  May  1. 1996) 

18  Parts: 

700-899  (Revised  May  1. 1996) 

1-149 

900-1699  (Revised  May  1. 

150-279 

1996) 

280-399 

1700-Erxl  (Revised  May  1, 

40a-End 

1996) 

19  Parts: 

1-140 

25 

141-199 

26  Parts: 

200-End 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

20  Parts: 

1  (§§1.170-1.300) 

1-399 

1  (§§1.301-1.400) 

400-499 

1  (§§1.401-1.440) 

500-End 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

21  Parts: 

1  (§§1.641-1.850) 

1-99 

1  (§§1.851-1.907) 

100-169 

1  (§§1.908-1.1000) 

170-199 

1  (§§1.1001-1.1400) 

200-299 

1  (§  1.1401-End) 

300-499 

2-29 

500-599 

30-39 

600-799  (Cover  only) 

40-49 

800-1299 

50-299 

1300-End 

30(M99 

500-599  (Cover  only) 

22  Parts: 

1-299 

600-End 

300-End  . 

27  Parts: 

1-199 

23 

200-End 

The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Weekly  ComiHUtion  of 

Presidential 

Documents 


Mcaii),  Odakcr  24.  >«M 
VakMW  »-Nwi*H42 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  anrxxincements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Cor>gress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 

Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

♦5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It’s  easy! 


To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

$132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  Zip  code) 

(Daytime  phone  including  area  code) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 
Q  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  io«4 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Announcmg  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code; 

*6173 

□  YES,  please  send  me  the  following: 


Charge  your  order. 

/fs  Easy! 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register-What  It  I*  and  How  To  Uaa  It,  at  $700  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  addiess/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


Please  Choose  Method  ttf  Payment: 

1  1  Check  P^ble  to  the  Superintendent  of  Documents 

1  1  GPO  Denosit  Account  1 _ 1 _ 1 _ 

rrm-n 

1  1  VISA  or  MasterCard  Account 

1  1  1  1  1  II  1 1 1 1 1 1 II 1 1 1 1  n 

1  I  1  1  I  (Credit  card  expnation  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(Rev  1-93) 

(Purchase  Order  No.) 

May  we  make  your  name/address  available  to  other  mailers? 


YES  NO 
□  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$24.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  I0i 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 

To  fax  your  orders  (202)  512-2233 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


_ LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

_ Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/'attention  line) 


(Please  type  or  print) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  [  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  1  I  I  I  (expiration) 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  diing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  wUl  be  -  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  this  date.  before  this  date. 


AFR  SMITH212J 

DEC95  R  1 

AFRDO  SMITH212J 

DEC95  R  1 

JOHN  SMITH 

JOHN  SMITH 

212  MAIN  STREET 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
wiU  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

*5468 

□YES,  please  enter  my  subscriptions  as  folows: 


Chargm  your  order. 

IVeeeeyl 


To  fax  your  orders  (202)  512-2233 


_ subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $5^  ($680  foreign)  each  per  year. 


subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

street  address 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  p>ayable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |— [~1 

□  VISA  □MasterCard  |  |  |  1  |(exp<ration date) 


City,  State,  Zip  code 


Thank  you  for  yow  order! 


Daytime  phorw  including  area  code  Authorizing  signature  lo® 

_  MaH  To:  Superintendent  of  Documents 

Purchase  order  number  (optional)  ,  RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  wi&  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration . 


Superintendent  of  Documents  Order  Form 


Oder  Processing  Code: 

*7296 


Charge  your  order. 

It’s  easy  I 


To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me _  subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  I  I  I  I  I  I  —  [T] 

□  VISA  □  MasterCard  |  |  |  |  |  (expiration  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Su|3erintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

I  \717C  easy! 

I _  x  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries -(202)  512-2250 

_ ^  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

C  GPO  Deposit  Account  I  1  1  I  I  I  1  1~l  I 

□  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


(Rev  12/91) 


4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  'rom  the  Superintendent  of  Documents,  Washingrton,DC 
20402-9328.  Prices  vary.  S^  Reader  Aids  Sectton  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


Older  Processing  Code: 

*  6216 


Charge  your  order. 

It’s  Easy! 


Fax  your  orders  (202)  512-2233 
Phone  your  orders  (202)  512-18(K) 


subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session,  1996  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ _ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I  I  Check  Payable  to  the  Superintendent  of  Documents 
I  I  GPO  Deposit  Account  I  I  I  I  I  1 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-□ 


I  I  VISA  or  MasterCard  Account 


(Street  address) 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


M  M  M  M  M  M  M 

TTTTTTl 

1 _ 1 _ 1 _ 1 _ 1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Purchase  Orser  No.) 

May  we  make  your  name/address  available  to  other  mailers? 


YES  NO 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(1/96) 


Printed  on  recycled  paper 


:  ■i-ty 


j 


■1 


! 


